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REPORTS  OF   CASES 

HEARD   IN   THE 

HOUSE  OF  LORDS, 

UPON  APPEALS  AND  WRITS  OF  ERROR, 

And  decided  during  the  Session  ISSl, 
1st  &  2d  W.  IV. 


1831. 


IRELAND. 


John    Lysaght    and  James   Da- ^  Plaintiffs 
VERN, J      in  Error  ; 

Thomas  Walker,   Thomas  Per-1  y^  ^    , 
RiOTT,    Henry    Walker,    ^^d  I  J^^^dants  m 

John  Perriott, J         ^^^* 

W.  and  Co.  being  about  to  engage  P.  C  as  a  clerk,  a  letter  was 
addressed  to  them  by  L.  and  D.  containing  the  following  ex- 
pressions :  —  **  Entertaining  the  highest  opinion  of  P.  C.'s  in- 
"  tegrity,  Sec.  we  hold  ourselves  responsible  to  you  in  the 
"  sum  of  500/.  sterling,  for  his  discharging  faithfully  and 
'<  honestly  any  duty  assigned  to,  or  trust  reposed  in  him,  and 
**  we  are  ready  to  execute  deeds  to  that  effecty  and  for  that 
•*  or  any  larger  sum  wherein  you  require  it.*'  After  the  re- 
ceipt of  this' letter,  P.  C.  entered  into  the  service  of  W.  and 
Co.,  and  was  employed  by  them  as  clerk  at  their  brewery  at 
B.  until  1821,  when  he  was  removed  to  another  brewery  of 
W.  and  Co.  at  L.  Upon  his  removal  he  sent  in  a  statement 
of  his  receipts  and  disbursements  at  B.,  upon  which  he  made 
himself  debtor  to  the  amount  of  S79/.  His  payments  made  to 
W.  and  Co.  after  his  removal  to  L.,  exceeded  the  balance  left 
due  upon  the  account  at  B.  But  his  debit  to  them  on  account 
of  monies  received  at  L.  also  exceeded  that  amount.  He  died 
indebted  to  W.  and  Co.  for  monies  received  on  their  account. 
VOL.  V.  B 


2  CASES    IN    THE    HOUSE    OF   LORDS 

1831.  W.  and  Co.  brought  their  action  against  L.  and  D.  upon  the 
letter  of  guarantee  above  stated.  The  declaration  consisted 
of  ten  special,  and  two  common  counts.  In  the  first  four 
counts,  the  undertaking  is  stated  to  be  for  the  discharge  of 
duties  at  B.  In  the  six  following  counts  it  is  stated  to  be  for 
the  discharge  of  duties  as  agent  generally,  and  in  those  last- 
named  counts,  the  consideration  stated  is,  that  W.  and  Co. 
would,  at  the  request  of  L.  &  D.,  appoint  P.  C.  as  their 
agent,  and  it  is  stated  that  they  did  so. 

To  this  declaration  the  Defendant  pleaded  the  general  issue, 
and  that  there  was  no  note  or  memorandum  in  writing,  signed 
by  the  Defendant,  shewing  the  consideration  for  the  promise 
stated  in  the  declaration.  The  Plaintiff  took  issue  upon  the 
first  of  those  pleas,  and  to  the  second  replied,  that  there  was 
a  note  in  writing  signed  by  the  Defendant,  shewing  the  con- 
sideration of  the  promises.  The  Defendant  demurred  to  this 
replication.  The  demurrer,  which  rested  on  the  ground, 
that  the  replication  had  the  effect  of  putting  matter  of  law  to 
the  jury,  was  over-ruled  in  the  Court  below,  and  this  judgment 
was  afi^rmed. 

Upon  the  trial  of  the  issue  a  bill  of  exceptions  was  tendered 
and  sealed,  upon  which  the  following  points  were  decided :  — 
1.  That  an  account  delivered  by  a  principal  charging  himself 
18  evidence  against  his  surety.  2.  That  the  letter  of  guarantee, 
by  necessary  inference,  expressed  a  consideration,  viz.  the 
employment  of  P.  C.  S.  That  the  consideration  expressed 
is  such  as  alleged  in  the  sixth  count  of  the  declaration, 
which  is  as  general  as  the  letter.  4.  That  where  an  account 
is  delivered  by  an  agent,  in  which  he  charges  himself  with  a 
balance,  and  he  continues  to  receive  monies  for  his  principal, 
his  jBubsequent  payments  are  not  necessarily  to  be  first  ap- 
plied to  the  extinction  of  the  previous  balance,  where  the 
subsequent  receipts  are  equal  to  the  subsequent  payments. 


X  HIS  was  a  writ  of  error  brought  by  the  Plain- 
tiffs  in  error,  on  the  affirmance  by  the  Court  of 
Exchequer  Chamber  in  Ireland,  of  a  judgment 
of  the  Court  of  Exchequer  there,  in  an  action  of 
assumpsit  J  brought  against  them  by  the  Defendants 
in  error,  for  the  nonperformance  of  an  under- 
taking or  guarantee,  contained  in  a  letter  written 
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by  the   Plaintiffs  in  error  to  the  Defendants  in       ISSI. 
error,  of  which  the  following  is  a  copy : — 

**  Entertaining  the  highest  opinion  of  Mr. 
"  Patrick  Considine's  integrity  of  character,  as 
**  well  as  propriety  of  conduct,  we  therefore  hold 
"  ourselves  responsible  to  you  in  the  sum  of  500/. 
"  sterling,  for  his  discharging  faithfully  and  honest- 
"  ly  any  duty  assigned  to,  or  trust  reposed  in  him  ; 
"  and  we  are  ready  to  execute  bonds  to  that  effect, 
"  and  for  that  or  any  larger  amount  that  may  be 
**  necessary,  whenever  you  require  it.  We  further 
**  strongly  recommend  Mr.  Considine  as  a  person 
**  likely  to  give  satisfaction  in  every  respect,  as  far  as 
'^  depends  on  individual  exertions  and  qualifications. 

(signed)  "  John  Lysaght. 

"  James  Davern. 
"  To  Messrs,  WaUcerj  Pertiott,  Co,  Bremers,  Limerick,** 

The  declaration  (filed  in  Mich,  term  1821)  con- 
sisted  of  ten  special  and  two  common  counts. 

In  the  first  special  count,  the  undertaking  of 
the  Plaintiffs  in  error  is  stated  to  be,  that  <^  the 
<<  said  Patrick  Considine  would  faithfully  and 
"  honestly  discharge  his  duty  as  agent  for  the  De. 
"  fendants  in  error,  for  the  sale  of  ale  and  porter 
"  at  Banagher,  in  the  King's  County.'*  In  the 
second  count,  that  "  he  would  faithfully  and 
honestly  discharge  the  trust  reposed  in  him,  as 
such  agent,  by  the  Defendants  in  error."  In 
the  third  count,  that  the  Plaintiffs  in  error  "  un- 
"  dertook  and  became  responsible  to  the  Defen- 
dants in  error,  to  the  amount  of  5001.  that  said 
^Patrick  Considine  would  faithfully  and  honestly 
"  discharge  the  duty  of  such  agent."  And  in  the 
fourth  count,  that  the  Plaintiffs  in  error  "  under- 
*^  took  and  became  responsible  to  the  Defendants 
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1831.       **  in  error,  to  the  amount  of  500/.  that  the  said 
"  Patrick  Considine  would  faithfully  and  honestly 
«^  "  discharge  the  trust  reposed  in  him,  as  such  agent, 

"  by  the  Defendants  in  error.**     In  these  several 
counts,  the  consideration  for  the  undertaking  is 
stated  to  be,  that  the  Defendants  in  error  would 
appoint  said  Patrick  Considine  their  agent  for  the 
sale  of  ale  and  beer  at  Banagher ;  and  the  breach 
assigned   consists  in   his  not  paying  or  handing 
over  to  the  Defendants  in  error  monies  received 
by  him  for  the  sale  of  ale  and  porter  at  Banagher. 
In  the  fifth  count,  the  undertaking  is  stated  to  be, 
that   "  Patrick    Considine  would    faithfully   and 
"  honestly  discharge  am/  duty  assigned  to,  or  trust 
"reposed  in ^ him   by   the  Defendants   in  error.** 
And  in  the  sixth  count,  that  the  Plaintiffs  in  error 
"  undertook,  and  became  responsible  to  the  De- 
"  fendants  in  error,  to  the  amount  qf  5001.  that 
^*  said   Patrick   Considine    would    faithfully  and 
"  honestly  discharge  ani/  duty  assigned  to,  or  trust 
"  reposed  in  him,  by  the  Defendants  in  error.** 
In  these  counts,  the  consideration  for  the  under- 
taking is  stated  to  be,  that  the  Defendants  in  error 
would,  at  the  request  of  the  Plaintiffs  in  error,  ap- 
point Patrick   Considine  their  agent  generally ; 
and  the  breach  assigned,  consisted  in  his  not  ac- 
counting with  the  Defendants  in  error  for  money 
received  by  him  as  such  agent.     In  the  seventh 
and  eighth  counts,  the  undertaking  and  the  breach 
of  it  are  stated  as  in  the  fiflh  and  sixth  counts ; 
but  the  consideration  for  such    undertaking    is 
stated  to  be,  that  the  Defendants  in  error  "  would, 
"  at  the  request  of  the  said  Plaintiffs  in  error,  re- 
**  pose  in  Patrick  Considine  the  trust  of  agent  for 
"  the  Defendants  in  error,  to  sell  porter  and  ale 
"  for  them  at  Banagher.** 


ON   APPEALS   AND   WRITS   OF   ERROR. 

In  the  ninth  and  tenth  special  counts,  the  un-  1831. 
dertaking  and  consideration  for  it  are  stated  as  in 
the  fifth  and  sixth  counts.  But  it  is  further  stated 
therein,  that  the  Defendants  in  error  did  appoint 
Patrick  Considine  their  agent,  and  did  assign  to 
him  the  duty  of  agent  to  sell  ale  and  porter  for 
them  at  Banagher,  and  to  perform  other  duties  of 
such  agent ;  averring,  that  they  had  an  establish- 
ment for  sale  of  ale  and  porter  at  Banagher,  and 
had  at  such  establishment  divers  large  quantities 
of  ale  and  porter,  and  also  divers  utensils  of  their 
trade  of  brewers,  of  great  value ;  and  that  it  was 
the  duty. of  Patrick  Considine  to  have  taken  care 
of  the  said  establishment,  and  the  said  ale  and 
porter,  and  utensils ;  but  that  he  neglected  to  do 
so ;  and  for  want  of  due  care  of  such  establish- 
ment, ale,  porter,  and  utensils,  permitted  the  said 
establishment  to  go  to  decay,  and  the  said  ale, 
porter,  and  utensils,  to  be  seized,  taken  away,  and 
destroyed  ;  whereby  the  Defendants  in  error  were 
deprived  of  the  use  of  such  establishment,  and  lost 
a  large  quantity  of  ale  and  porter,  and  also  divers 
utensils. 

The  two  last  counts  of  the  declaration  are  the 
common  counts  for  money  lent,  &c.,  and  on  an 
account  stated  between  the  parties. 

To  this  declaration  the  Plaintiff  in  error,  John 
Lysaght  (in  Hilary  term  1822,)  pleaded  the  gene- 
ral issue  of  non  assumpsit ;  and  also,  by  leave  of 
the  Court,  as  to  the  1st,  2d,  3fl,  4th,  5th,  6th,  7th, 
8th,  9th,  and  10th  counts,  that  the  said  several 
promises  in  those  counts  mentioned,  were  special 
promises  to  answer  for  the  default  of  the  said 
Patrick  Considine,  and  that  no  agreement  in  re- 
spect  of^  or  relating  to  the  said  several  supposed 
causes  of  action  in  those  counts  mentioned,  or  any 
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1831.  of  them,  or  any  memorandum  or  note  thereof, 
wherein  the  consideration  of  the  said  several  special 
promises,  or  any  of  them,  was  stated  or  shewn,  was 
in  writing,  or  was  signed  by  the  said  John  Lysaght, 
or  by  any  other  person  by  him  thereunto  lawfully 
authorised.  To  the  first  of  these  pleas  the  De- 
fendants in  error  added  a  similiter  ;  and  to  the  last 
of  them  replied,  that  notes  of  each  respective 
agreement,  in  respect  of,  and  relating  to  each  re- 
spective cause  of  action,  in  each  of  those  respec- 
tive counts  mentioned,  wherein  the  consideration 
of  the  special  promises  in  each  of  those  counts 
mentioned,  was  stated,  were  respectively  in  writing, 
and  signed  by  the  said  John  Lysaght 

To  this  latter  replication,  John  Lysaght  de- 
murred specially,  assigning  for  causes  of  demurrer, 
because  the  said  replication  did  not  tender  an 
issue  triable  by  the  Court,  or  by  a  jury,  and  at^ 
tempted  to  take  from  the  Court,  and  submit  to  the 
jury,  the  construction  of  written  instruments  ;  and 
because  the  said  replication  was  double ;  and  also 
because  the  said  Defendants  in  error  ought  to  have 
set  forth  in  the  said  replication  the  written  instru- 
ments mentioned  in  the  said  replication  ;  and  be- 
cause, even  supposing  that  a  verdict  should  be  had 
for  the  Defendants  in  error,  on  an  issue  taken  on 
the  said  replication,  no  judgment  could  be  pro- 
nounced thereon  ;  and  because  the  said  replication 
relied  on  a  case  different  from  one  stated  in  the 
declaration,  and  was  in  other  respects  uncertain, 
informal,  and  insufficient  The  Defendants  in 
errorjoined  in  demurrer. 

The  Plaintiff  in  error,  James  Davern,  suffered 

judgment  to  pass  against  him  by  default ;  which 

was  entered  with  a  unica  taxatiOy  and  a  venire 

facias  awarded,  as  well  to  try  the  issue  between 
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the  Defendants  in  error  and  the  said  John  Ly-       18S1. 
saght,  as  to  inquire  what  damages  the  Defendants 
in  error  had  sustained  by  occasion  of  the  premises,      ^  »• 
wherein  the  said  James  Davern  had  suffered  judg- 
ment to  pass  against  him  by  default. 

In  Trinity  term  1822,  judgment  was  given  by 
the  Court  of  Exchequer  for  the  Defendants  in 
error  against  the  said  John  Lysaght,  on  the  de- 
murrer to  the  replication;  and  on  the  26th  of 
July  following  the  issue  of  non  assumpsit  was  tried 
by  a  special  jury,  and  a  general  verdict  for  the  De- 
fendants in  error  to  the  amount  of  338/.  I6s.  3d. 
damages,  and  6d.  costs.  Nominal  damages  and 
costs  were  also  assessed  by  mistake  on  the  judg- 
ment in  demurrer,  which  were  afterwards  remitted 
by  the  Defendants  in  error. 

At  the  trial,  John  Lysaght  tendered  a  bill  of 
exceptions,  which  was  afterwards  sealed  by  the 
Judge  who  tried  the  cause.  The  following  is  a 
transcript  of  the  exceptions  :  — 

Thomas  Walker,  Thomas  Perriott,  Henry  Wal- 
ker, and  John  Perriott,  Plaintiffs,  John  Lysaght, 
Defendant, — Be  it  remembered,  that  on  Friday  the 
26th  day  of  July,  in  the  year  of  our  Lord  1822,  at 
Tholsel,  in  the  county  of  the  city  of  Limerick, 
before  the  Honourable  Richard  Pennefather,  one 
of  the  Barons  of  His  Majesty's  Court  of  Exche- 
quer aforesaid,  and  one  of  the  Justices  appointed  to 
hold  the  assizes  in  and  for  the  county  of  the  city 
of  Limerick,  came  as  well  the  said  Plaintiffs  (the 
now  Defendants  in  error),  as  the  said  Defendant 
John  Lysaght,  by  their  attornies,  and  thereupon 
the  said  Plaintiffs,  in  order  to  maintain  the  issue 
aforesaid  on  their  part,  produced  one  Patrick  Cus- 
sen,  who  being  duly  sworn,  and  examined  by 
counsel  on  behalf  of  the  said  Plaintiffs,  proved  that 
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18S1.  the  name  John  Lysaght,  appearing  to  be  signed  to 
a  certain  paper-writing  then  produced  to  him,  was 
written  by  the  Defendant  John  Lysaght;  and 
thereupon  the  said  paper-writing  was  redd  to  the 
said  jurors,  in  the  words  and  figures  following, 
that  is  to  say.  [Here  the  letter  of  guarantee  was 
set  out  as  ante,  p.  Q."]  And  thereupon  the  said 
Plaintiffs,  in  order  further  to  maintain  the  issue 
aforesaid  upon  their  part,  produced  one  Thomas 
Alangan,  who  being  duly  sworn,  and  examined  by 
counsel  on  behalf  of  the  Plaintiffs,  swore  that  he 
was  in  the  employment  of  the  Plaintiffs  since  the 
year  1815,  and  that  they  were  partners  in  the 
brewing  trade,  and  composed  the  firm  of  Walker, 
Perriott,  and  Company,  and  had  an  establishment 
for  the  sale  of  ale  and  porter  at  Banagher,  in  the 
King's  County ;  and  that  he  knew  Patrick  Consi- 
dine,  and  that  he  conducted  the  business  of  the 
Plaintifis  at  Banagher,  and  got  possession  of  the 
establishment  there,  as  their  agent,  in  February 
1817  ;  and  that  he  died  in  May,  1821.  And  the 
said  Thomas  Alangan  was  thereupon  cross-ex- 
amined on  the  part  of  the  said  Defendant  John 
Lysaght,  and  proved,  that  the  said  Patrick  Consi- 
dine  first  received  from  the  said  Plaintiffs  a  salaiy 
of  100/.  per  annum,  and  1;^  per  cent,  on  the  money 
remitted  by  him  to  the  Plaintifis,  and  that  he  was 
employed  by  the  Plaintiffs;  and  that  as  such 
agent  he  sold  and  disposed  of  ale  and  porter  for 
the  Plaintiffs  to  persons  residing  at  Birr,  Loughrea, 
and  the  surrounding  country,  and  was  the  agent 
for  the  Plaintiffs  for  selling  ale  and  porter  at  said 
places,  as  well  as  Banagher ;  ^nd  that  he  had  been 
also,  in  the  year  1819,  employed  by  the  Plaintiffs 
to  purchase  corn  for  them,  and  was  allowed  a  com- 
mission on  that  account ;  and  that  for  two  years 
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before  his  death  he  was  allowed  a  salary  of  200/.       1BS1« 
par  annum,  and  1^  per  cent  on  the  amount  of  the 
sums  remitted  by  him  to  the  Plaintiffs.   And  there-  ^ 

upon  the  said  Plaintiffs,  in  order  further  td  main- 
tain the  issues  aforesaid  upon  their  part,  produced 
one  Morty  Flanagan,  who  being  duly  sworn,  and 
examined  by  counsel  on  behalf  of  the  Plaintiffs, 
proved  that  the  said  Patrick  Considine  acted  as 
agent  for  the  Plaintiffs  for  the  sale  of  ale  and  por- 
ter at  Banagher,  Loughrea,  and  other  places ;  and 
that  the  said  Morty  Flanagan  was  his  clerk,  and 
acted  for  him  in  transacting  the  business  of  his 
agency  aforesaid ;  and  that  the  said  Patrick  Con- 
sidine, as  such  agent,  transmitted  to  the  Plaintiffs 
weekly  returns  of  the  porter  and  ale  received  and 
sold  by  the  said  Considine,  and  of  the  monies  paid 
to  him  as  such  agent ;  and  the  said  Morty  Flana- 
gan proved,  that  the  entries  in  a  certain  paper- 
writing  then  produced  to  him  were  in  the  hand- 
writing of  the  said  Patrick  Considine,  and  that 
said  paper-writing  was  one  of  the  said  weekly  re- 
turns, and  had  been  transmitted  by  the  said  Patrick 
Considine,  as  such  agent,  to  the  Plaintiffs.  And 
counsel  for  the  said  Plaintiffs  then  and  there  of- 
fered to  read  the  said  weekly  returns,  so  produced 
by  the  said  Morty  Flanagan,  to  the  said  jurors,  as 
evidence  to  shew  that  the  said  Patrick  "Considine 
had  received,  as  such  agent,  the  sums  therein  stated 
to  have  been  received  by  him,  and  the  balance 
thereby  stated  by  him  to  be  due.  And  the  coun- 
sel for  the  said  Defendant  John  Lysaght  then 
and  there  insisted  that  said  paper-writing  ought 
not  to  be  received  in  evidence  against  the  said 
Defendant  John  Lysaght;  and  the  said  learned 
Judge  did  then  and  there  give  it  as  his  opinion 
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18S1.  that  the  said  paper-writing  so  produced  to  the 
said  Morty  Flanagan,  ought  to  be  received  in  evi- 
dence against  the  said  John  Lysaght,  for  the  pur- 
pose aforesaid ;  to  which  opinion  counsel  for  the 
said  Defendant  John  Lysaght  then  and  there  'fex- 
cepted  ;  and  then  and  there  the  said  paper-writing 
so  produced  to  the  said  Morty  Flanagan  was  read 
to  the  said  jurors,  and  was  in  the  words  and  figures 
following,  viz, :  — 

«  State  of  Cash  received  and  disbursed  on  account  of  Walker  and  Co.  at  their 

Store  at  Banagher^  3d  February,  1821. 


£ 

s. 

d. 

£   «. 

d. 

**  Jan^  Ja  Balance  of  last  week  321 

6 

10 

«Jan^30.  By  carriage  paid  for 

Thomas  Davis,  Birr 

29 

4 

5i 

hogshead   porter 

Ditto,  ditto,  ^  barrel 

returned  by  Col- 

of ale,  omitted  7th 

gan,  Loughrea  -      0  10 

0 

May,  1/.  2s 

By  balance     -      -  379     1 

H 

From  Michael  Red- 

/ 

^ 

monds,  Birr 

5 

0 

0 

/ 

31. 

Hugh  Mooney,  ditto 

1 

0 

1 

1 

"  Feby.   1. 

Patrick     Coughlan, 

/ 

Eyre  Court    -    - 

4 

4 

0 

/ 

Mary    A.    Gaynor» 

/ 

Frankford      -      - 

1 

10 

0 

,                       / 

2. 

James  Egan,  Shan". 

/ 

Harbour 

5 

0 

0 

/ 

3. 

Hugh   GalTan,   Ba- 

/ 

naghcr 

12 

6 

5 

/ 

«Jan^3a 

Hugh  Colgan,  Lough- 
rea,  one  hogshead 
porter      returned, 
St.  10*. 

» 

/ 

"Feb^.  3. 

Michael       Keating, 
ditto,    11  gallons 
porter      returned, 
9i.  7d.                 _ 

/ 

• 

£319 

11 

"^ 

£^19  11 

9J" 

And  thereupon  the  said  Morty  Flanagan  was 
examined  by  counsel  on  behalf  of  the  said  Defend- 
ant, and  proved  that  the  said  Patrick  Considine 
removed  his  residence  from  Banagher  to  Loughrea 
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on  the  6th  of  February,  18S1,  and  afterwards  acted  1831* 
astftgent  for  Plaintiffs,  for  the  sale  of  ale  and  por- 
ter, whilst  residing  at  Loughrea,  until  the  time  of  _  )^ 
his  death ;  and  witness  transacted  the  business  of 
the  Plaintiffs  at  Banagher ;  and  that  the  said  Patrick 
Considine  from  that  period,  and  until  his  death, 
continued  to  act  as  such  agent  at  Loughrea ;  and 
up  to  the  12th  of  May,  1821,  transmitted  to  the 
Plaintiffs  from  Loughrea  weekly  returns  of  the 
porter  and  ale  received  and  sold  by  him  as  such 
agent  at  Loughrea,  and  of  the  monies  received  by 
him  as  such  agent  at  Loughrea,  the  witness  keep« 
ing  the  books  and  accounts  at  Banagher,  and 
making  weekly  returns  from  them  subsequent  to 
the  6th  of  February,  1821 ;  and  that  on  the  first 
of  the  returns  made  on  the  10th  of  February,  1821, 
by  said  Considine  from  Loughrea,  the  said  balance 
of  379/.  1^.  9^d.  is  the  first  item  charged  to  the 
said  Patrick  Considine.  And  that  it  appears  from 
the  weekly  returns  which  were  then  and  there  pro- 
duced to  said  Morty  Flanagan,  that  said  Considine 
had  remitted  from  the  said  Sd  of  February,  1821, 
until  his  death,  several  sums  of  money  received  by 
him  as  agent  of  the  Plaintiffs,  amounting  to  more 
than  the  said  balance  of  379/*  Is.  9^d. ;  but  that 
the  debits  appearing  against  him  in  said  interval  in 
said  accounts,  exceeded  his  credits  in  the  same 
period ;  and  thus,  that  there  was  more  than  said 
sum  due  by  said  Considine  to  the  said  Plaintiffs  at 
the  time  of  his  death,  for  monies  received  by  him 
as  such  agent ;  and  the  said  weekly  returns,  being 
duly  proved,  were  read  to  said  jurors.  And  the 
said  Morty  Flanagan  further  swore,  that  the  estab- 
lishment of  the  Plaintiffs  for  the  sale  of  ale  and 
porter  at  Loughrea  was  distinct  from  the  one  at 
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1831.       Banagher;  and  that  separate  books  were  kept  at 
each  of  said  places,  which  were  distant  more  than 
»•  twenty  miles  from  each  other.     And  thereupon 

counsel  for  the  Plaintiffs  closed  their  case. 

And  counsel  on  behalf  of  the  said  Defendant 
John  Lysaght  then  and  there  insisted  before  the 
said  learned  Judge,  that  the  said  paper-writing  so 
produced  by  the  said  Patrick  Cussen,  and  read  to 
the  said  jurors,  was  not  a  sufficient  agreement  in 
writing,  to  charge  the  said  Defendant  John  Lysaght 
for  the  debt  or  default  of  the  said  Patrick  Considine, 
inasmuch  as  the    consideration    for   the  promise 
of  the  said  John  Lysaght  was  not  stated  in  said 
paper- writing ;  but  the  said  learned  Judge  was  then 
and  there  pleased  to  give  it  as  his  opinion,  that  the 
said  paper-writing  was  a  sufficient  agreement  in 
writing,  to  charge  the  said  Defendant  John  Ly- 
saght for  the  debt  or  default  of  the  said  Patrick 
Considine ;  to  which  opinion  counsel  for  the  said 
Defendant  John  Lysaght,  then  and  there  excepted* 
And  counsel  for  the  said  Defendant  John  Lysaght 
then  and  there  also  insisted  before  the  said  learned 
Judge,  that  even  supposing  that  said  paper-writing 
contained  an  agreement  sufficient  to   charge  the 
said  John  Lysaght  for  the  debt  or  default  of  the 
said  Patrick  Considine,  yet  the  consideration  ap- 
pearing  on  said  paper-writing  varied  from  every 
count  in  the  declaration  mentioned^  and  that  there- 
fore the  said  learned  Judge  ought  to  direct  the  said 
jurors  to  find  a  verdict  for  the  said  Defendant  John 
Lysaght ;  but  the  said  learned  Judge  did  then  and 
there  refuse  to  direct  the  said  jurors  on  this  account 
to  find  a  verdict  for  the  said  Defendant,  and  gave 
it  as  his  opinion  to  the  said  jurors,  that  the  consi- 
deration appearing  on  said  paper-writing  did  not 
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vary  from  the  consideration  in  all  the  counts  of  the       1931. 
saj4    declaration    mentioned;    to^  which    opinion 
counsel  for  the  said  Defendant  John  Lysaght  also 
excepted.     And  the  said  counsel  ibr-the  said  De- 
fendant John  Lysaght  further  insisted  before  the 
said  learned  Judge,  that  inasmuch  as  it  appeared 
from  the  evidence  of  the  said  persons  so  examined 
on  the   part  of  the  said  Plaintifls,  that  the  said 
Patrick  Considine,  as  agent  for  Plaintiffs,  had  sold 
ale  and  porter  to  persons  residing  at  Birr,  Lough  rea»r 
and  other  places,  as  well  as  Banagher,  and   have 
never  confined  their  sales  of  ale  and  porter  to 
Banagher  alone,  the  averments  in  the  declaration^ 
that  the  said  Patrick  Considine  had  been  appointed 
by  Plaintiffs,  and  had  acted  as  their  agent  for  the 
sale  of  ale  and  porter  at  Banagher,  had  not  been 
supported ;    but  the  said  learned  Judge  did  then 
and  there  give  it  as  his  opinion,  that  the  averments 
in  the  said  declaration  of  appointment  of  the  said 
Patrick  Considine,  as  the  agent  of  the  Plaintiffs^ 
for  the  sale  of  ale  and  porter  at  Banagher,  were 
sufficiently  proved ;  to  which  opinion  counsel  foe 
the    said   Defendant    John    Lysaght    again    ac-' 
cepted.    And  counsel  for  the  said  Defendant  John 
Lysaght,  further  insisted  before  tlie  said  learned 
Judge,   that  the   said  paperwriting  merely   con-^ 
tained  an   offer  on    the    part   of  the    said    John 
Lysaght  to  become  security  to  the  Plaintiffs  for 
the  good  conduct  of  the  said  Patrick  Considine, 
and    that   the    said    Plaintiffs    ought    to    have 
shewn  that    they  had  communicated  to  the  said. 
John    Lysaght,   that    such    offer    had   been    ac- 
cepted ;  but  the  said  learned  Judge  did  then  and 
there  give  it  as  his  opinion  to  the  said  jurors,  that 
said  paper-writing  contained  an  engagement  on  the 
part  of  the  Defendant  John  Lysaght,  and  was  not 
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18SL  merely  an  offer  on  the  part  of  the  said  Defendant  to 
become  surety  for  the  said  Patrick  Considine ;  and 
that  it  was  not  necessary  for  said  Plaintiffs  to  shew 
that  they  had  communicated  to  the  said  Defendant 
John  Lysaght,  that  they  had  accepted  him  as  such 
surety;  to  which  opinion  counsel  for  the  said 
Defendant  John  Lysaght  also  excepted.  And 
counsel  for  the  said  Defendant  further  insisted 
before  the  said  learned  Judge,  that  inasmuch  as 
it  appeared  from  the  evidence  so  given  on  the 
part  of  the  Plaintiffs,  that  the  said  Patrick  Con- 
sidine had,  after  the  3d  of  February,  1821,  re- 
mitted to  the  said  Plaintiiis  sums  of  money 
amounting  in  the  entire  to  more  than  said  balance 
of  379/.  Is.  9i^f  due  on  that  day,  the  said  learned 
Judge  ought,  upon  the  evidence,  to  tell  the  said 
jury,  that  the  said  sum  so  remitted  should  be  now 
considered  as  applicable  to  the  discharge  of  said 
balance;  and  that  on  this  ground  they  ought  to 
find  a  verdict  for  the  Defendant;  but  the  said 
learned  Judge  did  refuse  to  give  such  direction  to 
the  said  jury;  to  which  opinion  counsel  for  the 
said  Defendant  also  excepted.  And  counsel  for 
the  said  Defendant  John  Lysaght,  further  insisted 
before  the  said  learned  Judge,  that  inasmuch  as 
said  Plaintiffs  had  not  informed  the  said  Defend- 
ants of  the  balance  due  by  said  Considine  at  the 
time  he  removed  as  aforesaid  to  Loughrea,  or  that 
the  said  Considine  had  ceased  to  be  their  agent  at 
Banagher,  and  had  not  taken  any  proceedings 
against  said  Considine  for  such  balance,  the  said 
Defendant  John  Lysaght,  who  is  chargeable,  if  at 
all,  merely  as  surety,  for  said  Patrick  Considine, 
was  thereby  discharged  from  any  liability  by  reason 
of  the  said  paper-writing;  but  the  said  learned 
Judge  did  then  and  there  decline  to  direct  the 
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jury,  that  the  said  John  Lysaght  was  discharged  1831. 
from  his  liability  as  surety  for  the  said  Patrick 
Considine  by  the  circumstances  aforesaid ;  to  which 
opinion  counsel  for  the  said  Defendant  John  Ly- 
saght further  excepted.  And  the  said  learned 
Judge  having  then  submitted  the  case  to  the  said 
jurors,  they  found  a  verdict  for  the  said  Plaintifis 
for  the  sum  of  338/.  16^.  3d.  And  inasmuch  as 
the  said  several  matters  so  insisted  on  by  the 
counsel  for  the  said  Defendant  did  not  appear  on 
the  record  of  the  verdict  aforesaid,  the  counsel  for 
the  said  Defendant  John  Lysaght  prayed  the  said 
learned  Judge  to  sign  the  said  bill,  containing  the 
several  matters  so  insisted  on  by  the  said  counsel, 
according  to  the  form  of  the  statute.  And  the 
said  learned  Judge  thereupon,  at  the  request  of 
the  said  counsel,  set  his  hand  and  seal  thereto, 
according  to  the  form  of  the  statute. 

Richard  Pennefather.  (l.  s.) 

This  bill  of  exceptions  being  entered  on  record, 
the  Court  of  Exchequer  in  Ireland  were  of  opi- 
nion, that  the  same,  and  the  matters  therein  con- 
tained, were  not  sufficient  in  the  law,  to  preclude 
or  prevent  the  Defendants  in  error  from  having 
judgment  and  execution  on  the  postea  for  the 
damages  and  costs  assessed  by  the  jury  ;^  and  ac- 
cordingly gave  judgment  for  the  Defendants '  in 
error,  for  such  damages  and  costs;  and  160/.  13s. 
sterling  for  costs  de  incremento,  amounting  alto- 
gether to  499/.  9^.  9d.  sterling. 

On  this  judgment  a  writ  of  error  was  brought 
by  the  Plaintiffs  in  error  in  the  Court  of  Exche- 
quer Chamber  in  Ireland ;  and  the  record  having 
been  removed  thither,  the  following  errors  were  in 
Michaelmas  term  1824,  assigned  by  the  said  Plain* 
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18S1.  tiffs  in  error,  viz.,  that  the  replication  of  the  De- 
fendants in  error,  by  them  pleaded  to  second  plea 
of  the  said  John  Lysaght,  was  not  good  and  suffi- 
cient in  error,  for  the  said  Defendants  in  error  to 
have  and  maintain  their  aforesaid  action  against 
the  said  John  Lysaght.  And  also,  that  it  was 
adjudged  by  the  Barons,  that  the  bill  of  excep- 
tions, and  the  matters  therein  contained,  were  not 
good  and  sufficient  in  the  law,  to  bar  or  preclude 
the  said  Defendants  In  error  from  having  judg- 
ment and  execution  on  the  posiea,  as  well  for  the 
sum  of  338/.  16^.  3d.  sterling,  the  damages  assessed 
by  the  jury  on  occasion  of  the  not  performing  of 
the  promises  and  undertakings  in  the  declaration 
mentioned,  by  the  said  John  Lysaght,  and  by 
occasion  of  the  premises,  wherein  the  said  James 
Pavern  suffered  judgment  to  go  by  default,  as  for 
the  said  siapence  sterling,  in  like  manner  by  the 
said  jury  in  form  aforesaid,  for  their  costs  and 
charges  in  and  about  their  suit  in  that  behalf  ex- 
pended ;  whereas  the  said  bill  of  exceptions,  and 
the  matters  therein  contained,  were  good  and  suffi- 
cient in  law,  to  preclude  and  prevent  the  said 
Defendants  in  error  from  having  judgment  and 
execution  on  the  postea  for  said  sums.  And  also, 
that  by  the  record  aforesaid,  it  appeared  that  the 
judgment  aforesaid,  in  form  aforesaid  given,  was 
giyen  for  the  said  Defendants  in  error,  against  the 
said  Plaintiffs  in  error ;  whereas  by  the  law  of  the 
land,  the  said  judgment  ought  to  have  been  given 
for  the  Plaintiffs  in  error,  against  the  Defendants 
in  error. 

The  Defendants  in  error,  having  joined  in  error, 
the  judgment  of  the  Court  of  Exchequer  was,  on 
the  24th  of  May,  1825,  after  argument,  affirmed 
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by  the  Court  of  Exchequer  Chamber  in  Ireland,       1831. 
and  38/.  1^.  sterlingySiwarded  to  the  Defendants  for 
the  costs  in  error. 

On  this  affirmance,  this  writ  of  error  was  brought 
in  the  House  of  Lords. 


For  the  Plaintiffs  in  error. 

The  weekly  return  ought  not  to  have  been  re- 
ceived as  evidence  against  the  Plaintiffs  in  error,  in 
order  to  shew  that  Patrick  Considine  had  received 
the  sums  of  money  with  which  he  had  therein 
debited  himself,  without  producing  the  persons 
from  whom  he  thereby  stated  he  had  received  the 
same,  for  the  declarations  of  a  principal  are  not 
evidence  against  a  surety;  Bacon  v.  Chesneyf 
1  Stark.  192. ;  and  although  Patrick  Considine 
was  dead  at  the  time  when  the  weekly  return  was 
offered  in  evidence,  yet  this  circumstance  does 
not  render  his  declaration  admissible  for  the  pur- 
pose for  which  it  was  offered,  inasmuch  as  entries 
by  deceased  persons  have  never  been  received  in 
evidence,  to  prove  the  truth  of  the  entries  them- 
selves in  order  to  charge  third  persons  with  the 
payment  of  money;  and  they  are  peculiarly  ob- 
jectionable where  the  facts  sought  to  be  established 
by  them  are  of  recent  occurrence,  and  if  true^ 
capable  of  proof  by  living  witnesses. 

It  is  enacted  by  the  statute  of  frauds,  **  That  no 
action  can  be  maintained  whereby  to  charge  the 
Defendants  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another 
person,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith ; ''  and  it  has  been 
established  by  a  loog  series  of  casesi  that  the  pro- 
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mise  is  not  binding  by  the  statute,  unless  the  con- 
sideration which  forms  part  of  the  agreement  is 
stated  in  writing;  the  consideration  for  the  pro- 
mise of  the  Plaintiffs  in  error  does  not  appear 
upon  the  written  document  produced  to  prove  the 
promise ;  in  order  to  effectuate  the  object  of  the 
statute,  if  it  is  essential  that  the  consideration 
must  appear  at  all,  it  must  appear  by  language  un- 
equivocally clear,  and  incapable  of  having  its  con- 
istruction  influenced  by  parol  proof  of  extrinsic 
fkcts ;  but  upon  the  face  of  the  memorandum  in 
question,  it  does  not  appear  whether  the  agreement 
relates  to  a  past  or  future  transaction ;  it  might 
relate  to  either,  or  even  to  the  performance  of  an 
illegal  trust.  Jenkins  v.  Reynolds^  3  Brod.  &  Bing. 
14.23. 

Supposing  Ithat  the  consideration  does  appear 
iipon  the  face  of  the  written  memorandum,  yet 
that  consideration  is  not  truly  stated  in  any  count 
in  the  declaration ;  the  counts  which  state  the  con- 
sideration most  largely  are  those  which  allege  the 
{promise  to  have  been  made  in  consideration  that 
the  Defendants  in  error  Would  appoint  Patrick 
Considine  their  agent  j  yet  it  is  plain,  upon  the 
cotistruction  of  the  instrument,  that  tiie  Plaintiffi 
in  error  would  have  been  equally  liable  if  a  differ- 
ent trust  had  been  reposed  in  him,  and  he  had  been 
appointed  to  any  other  situation  instead  of  agent } 
for  instance,  clerk  under  one  of  the  other  agents. 

The  averment  which  is  in  each  of  the  special 
counts^  that  Patrick  Considin6  had  been  appointed 
agent  for  the  sale  of  ale  and  porter,  at  Banagher> 
was  not  supported  by  proof  of  agency  there  and 
elsewhere. 

The  written  document  prodtrc^d  to  prove  the 
mdeitMcing  of  the  Plaint^  in  erfoi;  merely  con- 
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tained  an  offer  on  the  part  of  the  Plaintifis  in  error  1881. 
to  become  sureties  for  Patrick  Considine,  and  the 
Defendants  in  error  ought  to  have  shewn  that  they 
had  accepted  and  communicated  their  acceptance 
of  the  offer  to  the  Plaintifis  in  error.  M*Tivor  v. 
Richardson.  • 

In  this  case  the  Plaintiffs  in  error  cannot,  in  any 
event,  be  liable  for  any  sum  of  money  except  what 
Patrick  Considine  received  as  agent  at  Banagher, 
and  did  not  remit  or  account  for ;  and  it  appears 
by  the  evidence  in  this  case,  that  Patrick  Considine 
had  remitted  to  the  Defendants  in  error  all  sums 
of  money  which  he  had  received  as  such  agent  at 
Banagher,  and  consequently  that  the  balance  of 
379/.  1^.  9^d.  late  Irish  currency,  returned  as  due 
by  him  when  leaving  Banggher,  having  been  fully 
liquidated,  the  Plaintiffs  in  error  are  now  freed 
from  any  liability  to  which  they  might  have  been 
subject  on  account  of  that  balance,  and  that  the 
balance  has  been  discharged  appears  by  an  inspec- 
tion of  the  weekly  returns  which  were  read  in 
evidence  in  this  case.  The  last  weekly  return 
transmitted  by  Considine  from  Banagher,  was  for 
the  week  ending  the  3d  of  February,  and  in  that 
account  the  balance  of  379/*  1^*  9^d.  is  struck 
against  him.  Patrick  Considine  was  removed  from 
Banagher  to  Loughrea  in  the  middle  of  the  en- 
suing week,  namely,  the  6th  of  February ;  and  the 
first  account  transmitted  from  Loughrea  is  for  the 
week  ending  the  10th  of  February ;  the  debit  side 
of  this  account  is  composed  of  three  items  only, 
namely,  the  balance  of  3791.  Is.  9^*  carried  for- 
ward from  the  last  account,  one  sum  of  20/.,  and 
another  of  15/.,  both  received  subsequent  to  the 
6th  of  February*  and  consequently  at  Loughrea. 

•  1 M.  A  Scl-"^.  557. 
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18S1.  No  credits  are  claimed  by  this  account,  and  the 
sum  with  which  Considine  debits  himself  is  the 
gross  amount  of  the  former  balance,  and  the 
two  sums  received  at  Loughrea,  making  together 
the  sum  of  414/.  1^.  9^rf. ;  this  sum  forms  the  first 
item  on  the  debit  side  of  the  next  succeeding  ac- 
count. In  the  succeeding  accounts,  the  items  on 
both  sides  are  entered  in  chronological  order ; 
and,  in  the  absence  of  any  evidence  to  shew  a 
different  intention,  amount  to  an  express  allocation 
of  the  earliest  credits  to  discharge  the  earliest 
debits,  and  such  allocation  has  been  assented  to 
by  the  Defendants  in  error,  who  regularly  received 
the  weekly  accounts  without  objecting  to  such  ap- 
plication of  the  /payments  made*  Clayton^ s  Case.  * 
The  Court  of  Exchequer  must  have  acted  on  this 
principle  to  a  certain  extent  when  they  pro- 
nounced the  order  of  the  12th  day  of  February, 
182S,  by  which  the  verdict  was  reduced  from 
379/.  1^.  Q^rf.  to  338/.  16^.  Sd. ;  it  appearing  by 
the  return  for  the  week  ending  31st  of  March, 
1821,  that  the  sum  due  by  Patrick  Considine  on 
that  day  amounted  only  to  that  sum,  and  inas- 
much as  Considine  remitted  considerably  more 
than  the  sum  of  879/.  1^.  9\d.  after  his  removal 
from  Banagher,  the  balance  has  been  thereby 
altogether  discharged. 

The  Defendants  in  etfor  had  not  informed  the 
Plaintiffs  in  error  of  the  balance  due  by  Patrick 
Considine  at  the  time  of  his  removal  from 
Banagher,  and  did  not  inform  the  Plaintiffs  in 
error  that  Patrick  Considine  had  ceased  to  act  as 
agent  fori;he  Defendants  in  error  at  Banagher;  and 
they  had  not  taken  any  proceedings  against  Patrick 
Considine,  to  recover  the  balance  due  by  hiiii. 

•  lMer.57i^. 
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1881.  contained  the  consideration  for  entering  into  the 
same.  A  different  doctrine  was  indeed  laid  down 
in  the  case  of  Wain  v.  Warlters^  5  East,  10.  But 
the  propriety  of  that  decision  was  questioned  by 
Lord  Eldon,  in  a  case  of  es  parte  Minet^  14  Ves. 
190.,  who  said,  that  it  had  been  contradicted  by  a 
variety  of  authorities  j  and  it  was  expressly  over- 
ruled by  him,  in  the  case  ea:  parte  Gordon^  15  Ves. 
286.*  It  is  also  material  to  observe,  that  the 
Jburth  section  of  the  statute  of  frauds  does  not 
require  the  whole  agreement,  but  it  is  sufficient  if 
some  memorandum  or  note  thereof  be  in  writing, 
and  signed  by  the  parties. 

If  it  were  necessary,  according  to  the  case  of 
Wain  and  WarlterSj  that  the  consideration  for,  as 
well  as  the  promise  by  which  the  party  binds  him- 
self, should  appear  on  the  face  of  the  agreement, 
there  is  a  sufficient  consideration  so  appearing  in 
the  present  case,  namely,  the  appointment  of 
Patrick  Considine  as  agent  to  the  Defendants  in 
error,  to  support  the  undertaking  by  the  Plaintiffs 
in  error,  for  his  discharging  faithfully  and  honestly 
any  duty  assigned  to,  or  trust  reposed  in  him ; 
Stadt  (or  Stupp)  v.  Lile^  9  East,  348. ;  1  Campb. 
242.  S.  C. }  Morris  v.  Stacet/,  Holt.  Ni.  Pri.  153. ; 
Boehm\.  Campbell^  3  Moore,  15.;  Russell  and 
Another  v.  Morsley^  3  Brod.  &  Bing.  211.  j  and 
Pace  V.  Marshy  1  Bing.  216. 

The  consideration  appearing  on  the  face  of  the 
undertaking  did  not  vary  from,  but  was  consistent 
with  the  consideration,  as  stated  in  the  several 
counts  of  the  declaration. 

The  undertaking  contained  a  binding  engage- 

*  And  see  FeU  on  MercantSe  Guaranieeip  p.  246,  &c. 
16  East,  S70.    Holtf  N.  P.  154',  &c  in  notes. 
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ment  on  the  part  of  the  Plaintiffs  in  error,  that  l8Sh 
Patrick  Considine  would  faithfully  and  honestly 
discharge  any  duty  assigned  to,  or  trust  reposed  in  ^^^ 
him }  and  was  not  merely  an  offer  on  the  part  of 
the  Plaintiffs  in  error  to  become  sureties  for  Patrick 
Considine;  and  it  was  not  necessary  for  the  De- 
fendants in  error,  to  shew  that  they  had  commu- 
nicated to  the  Plaintiffs  in  error,  that  they  had 
accepted  them  as  such  sureties. 

The  replication  of  the  Defendants  in  error  to 
the  second  plea  of  the  Plaintiff  in  error  John 
Lysaght,  was  good  and  sufficient  in  law ;  and  is 
warranted  by  the  case  of  Maggs  v.  Ames^  1  Moore 
&  P.  294.,  which  was  determined  on  the  authority 
of  a  similar  case,  of  Saunders  v.  Wakefield^  4  Bam. 
&  Aid.  595. 

The  paper-writing  produced  to  the  witness 
Morty  Flanagan,  being  one  of  the  weekly  returns 
transmitted  by  Patrick  Considine,  as  agent  to  the 
Defendants  in  enor,  of  the  porter  and  ale  received 
and  sold  by  him,  and  of  the  monies  paid  to  him  as 
such  agent,  was  admissible,  and  properly  received 
in  evidence  against  John  Lysaght,  in  order  to  shew 
that  Patrick  Considine  had  received,  as  such  agent, 
the  sums  therein  stated  to  have  been  received  by 
him,  and  the  balance  stated  by  him  to  be  due.* 

Upon  the  evidence  stated  in  the  bill  of  excep- 
tions, the  averments  in  the  declaration,  that  Patrick 
Considine  had  been  appointed  by  the  Defendants 
in  error,  and  had  acted  as  their  agent  for  the  sale 
of  ale  and  porter  at  Banagher,  were  sufficiently 
proved. 

Upon  such  evidence,  the  sum  of  money  remitted 

*  See  1  PhiL  End.  Ith  edit«  265,  6.  and  the  caiei  there 
cited. 
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18S1.  by  Patrick  Considine  to  the  Defendants  in  error 
after  the  3d  of  February,  1821,  ought  not  to  be 
considered  as  applicable  to  the  discharge  of  the 
balance  of  379/*  1^^  9^d.  due  on  that  day,  but 
might  be  applied  by  the  Defendants  in  error  in 
discharge  of  the  debits  appearing  against  Patrick 
Considine,  in  the  interval  between  the  3d  of  Fe- 
bruary and  the  time  of  his  death. 

John  Lysaght  was  not  discharged  from  his 
liability  as  surety  for  Patrick  Considine,  by  reason 
of  the  Defendants  in  error  not  having  informed 
John  Lysaght  of  the  balance  due  by  Patrick  Con- 
sidine at  the  time  of  his  removal  to  Loughrea,  or 
that  Patrick  Considine  had  ceased  to  be  their 
agent  at  Banagher ;  or  by  their  not  having  taken 
any  proceedings  against  him  for  such  balance. 

For  the  Plaintiflfe  in  Error,  Mr.  Serjt.  Taddy  and 
Mr.  Clarkson. 

For  the  Defendants  in  error.  The  Attorney^ 
General^  Sir  James  Scarlett ^  and  Mr.  Tidd. 

At  the  conclusion  of  the  argument  the  judgment 
was  moved  by 

Lord  Tenterden.  —  The  first  question  to  be  con- 
sidered in  this  case  is  that  which  relates  to  the  de- 
murrer to  the  replication  to  the  second  plea.  The 
declaration,  consisting  of  several  counts,  is  in  sub- 
stance, that  the  Plaintiffs  in  error  undertook  to 
guarantee  the  faithful  discharge  by  Patrick  Consi* 
dine  of  his  duty  as  agent  for  the  Defendants  in 
error. 

To  this  declaration,  generally,  the  Defendant 
(Plaintiff  in  error)  Lysaght  pleaded  the  general 
issue;  and  to  the  ten  special  counts,  as  it  appeared 
upon  the  face  of  them  that  the  question  arose  upon 
an  agreement  which  the  statute  of  frauds  requiredi 
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to  be  in  writing,  the  Defendant  Lysaght,  by  leave  18S1. 
of  the  Court,  also  pleaded  specially  that  the  pro- 
mises mentioned  in  those  counts  were  special  _  » 
promises  to  answer  for  the  default  of  Patrick  Con- 
sidine,  and  that  there  was  no  agreement,  memo- 
randum, or  note  wherein  the  consideration  of  those 
promises  was  stated  in  writing,  signed  by  him  or 
his  authorised  agent. 

In  my  view  of  this  case  it  is  unnecessary  to  con- 
sidei^^h^ther  this  plea  is  good  or  bad,  although  I 
incline  to  think  it  bad. 

The  replication  to  this  plea  in  substance  was, 
that  there  were  notes  of  the  agreement  in  writing 
signed  by  Lysaght.  To  this  replication  Lysaght 
demurred,  and  the  question  here  is,  whether  this 
replication  raised  an  issue  of  fact  proper  for  the 
consideration  of  a  jury.  If  it  transfers  an  issue, 
or  matter  of  law,  from  the  Court  to  a  jury,  it  is 
bad.  Upon  this  question  it  is  necessary  to  con- 
sider the  state  of  the  case  upon  the  pleadings. 
The  declaration  in  the  sixth  count  states,  that  *<  in 

consideration  that  they  the  said  Plainti£&  would, 

at  the  special  instance  and  request  of  the  said 
*^  Defendants,  appoint  one  Patrick  Considine  their 
*'  agent,  they  the  said  Defendants  undertook,  and 
*'  then  and  there  became  responsible  to  the  said 
"  Plaintifis  to  the  amount  of  500/.,  that  he  the 
<'  said  Patrick  Considine  would  faithfully  and 
"  honestly  discharge  any  duty  assigned  to  or  trust 
•*  reposed  in  him  by  the  said  Plaintiffs."  To  this 
the  Defendant  pleads  that  there  is  no  agreement, 
&c.  wherein  the  consideration  of  the  promises  is 
stated  in  writing,  signed  by  him  or  his  agent.  The 
Plaintiffs  reply  that  there  are  notes  of  the  agree- 
ment, stating  the  consideration  for  the  promises, 
ia  writingi  signed  by  the  Defendant    Upon  this 
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18S1.      state  of  the  pleadings  the  question  is,  not  whether 
LTtAORT     the  plea  is  good  in  law  or  bad,  but  whether  the 
••         replication,  if  issue  had  been  taken  upon  it,  would 
have  put  matter  of  law  to  the  jury.    The   case 
quoted  by  the  counsel  for  the  Plaintiff  in  error 
seems  not  to  be  in  point     Upon  a  bond  given 
to  secure  the  performance  of  an  award,  whether 
there  is  a  condition  or  not  we  cannot  know  from 
the  form  of  the  declaration.     The  Defendant  sets 
forth  the  condition,  by  which  it  appears  that  the 
bond  is  void,  if  the  party  performs  an  award  to 
certain  persons.     If  no  award  is  made,  the  party 
cannot  be  called  on.     If  the  Plaintiff  had  merely 
replied  that  there  was  an  award,  the  question  pro- 
posed for  the  jury  would  have  been,  whether  it 
was  an  award  which  the  party  was  bound  to  per- 
form.     It  would  then  have  been  a  question  proper 
for  the  consideration,  not  of  the  jury  but  the  Court 
The  pleading  must  shew  what   award,  that   the 
Court  may  see  whether  it  is  valid.     But  it  will  be 
better  to  consider  the  more  simple  case  as  here, 
where  the  declaration  sets  forth  a  contract  of  en- 
gagement for  the  debt  of  another  person,  and  the 
plea  denies  that  there  is  such  a  contract  in  writing. 
If  issue  is  taken  upon  the  plea,  all  that  the  Plaintiff 
has  to  prove  is  the  note  in  writing,  which  he  may 
produce,  containing  the  specific  promise  and  spe- 
cific consideration.     If  the  note,  when  produced, 
shews  a  promise  and  consideration  different  from 
that  which  is  alleged  in  his  pleading,  the  Plaintiff 
will  fail  in  his  action  ;  for  the  issue  is  not  of  a 
general  but  a  specific  promise.     It  is  a  question, 
therefore,  for  a  jury,  not  matter  of  law.     The 
Court  did  right  in  giving  judgment  for  the  Plaintiff 
below  on^this  point 
The  next  question  relates  to  the  ^several  points 
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raised  by  the  bill  of  exceptions.  The  first  point  J8S1. 
is,  whether  the  contract  contains  or  is  made  upon  ^"^^"^^ 
any  consideration.  The  undertaking  is  by  a  letter 
in  which  the  Plaintiffs  in  error  engage^  if  the 
Defendants  in  error  assign  to  Considine  any  duty 
or  trust,  to  be  answerable  for  his  default.  It  ap- 
pears that  at  the  time  when  the  letter  was  written 
Considine  had  no  situation  or  employment  under 
the  Defendants  in  error.  The  House,  therefore, 
has  a  right  to  understand  the  letter  as  though  it 
expressed  a  promise  to  be  responsible  for  Con- 
sidine, if  the  Defendants  in  error  would  employ 
him*  So  reading  the  letter,  is  it  possible  to  say 
that  there  is  no  consideration  ?  The  expression  is 
tantamount  to  saying,  "  If  you  will  emple^y  Con- 
"  sidine,  we  will  guarantee  his  fidelity ;  **  and  if 
this  is  the  right  consti*uction,  it  does  shew  a  con- 
sideration. The  next  question  is,  whether  such  a 
consideration  is  expressed  as  is  alleged  in  the  de- 
claration ?  I  think  that  it  is  such  a  consideration 
as  that  which  is  alleged  in  the  sixth  count ;  and  if 
it  is  properly  laid  in  any  of  the  counts,  that  is 
sufficient  to  maintain  the  action.  The  guarantee 
by  the  letter  is  general.  The  first  five  counts 
of  the  declaration  state  the  guarantee  as  being  for 
the  faithful  discharge  by  Considine  of  his  duty  as 
agent  at  Banagher;  but  the  sixth  count  is  as 
general  as  the  letter  of  guarantee,  that  the  Plaintifib 
in  error  undertook  and  became  responsible  to  the 
Defendants  in  error  to  the  amount  of  500/.  that 
Considine  would  faithfully  discharge  any  duty  as- 
signed to  or  trust  reposed  in  him  by  the  Defend- 
ants in  error,  which  corresponds  with  the  terms  of 
the  guarantee  in  the  letter.  The  counts  preceding 
the  sixth  could  not  be  sustained  by  the  evidence. 
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1831.  because  they  state  an  engagement  to  be  answer- 
able  for  the  default  of  Considine  in  his  agency  at 
a  particular  place.  But  the  sixth  count  states  an 
undertaking  to  be  responsible,  not  at  any  par- 
ticular  place,  but  generally,  for  any  default  of  the 
agent;  and  this,  as  it  seems  to  me,  sufficiently 
follows  the  terms  in  the  letter  of  guarantee. 

The  next  question  is,  whether,  on  the  ground 
mentioned  in  the  exception  which  is  the  sixth  in 
order,  the  Judge  ought  to  have  directed  the  jury, 
as  matter  of  law,  to  find  for  the  Defendants  ?  If  it 
was  a  question  of  fact  proper  for  the  consideration 
of  a  jury,  the  Judge  was  not  bound  to  direct  them 
to  find  a  verdict  either  way.  The  exception  was, 
"  that  as  it  appeared  from  the  evidence  that"  Patrick 
"  Considine  had,  after  the  3d  of  February,  1821, 
"  remitted  to  the  Plaintiffs  sums  of  money  amount- 
"  ing  to  more  than  the  balance  of  379/.  1^.  ^\d. 
"  due  on  that  day,  the  Judge  ought  to  tell  the  jury 
"  that  the  sum  so  remitted  should  be  considered 
"  as  applicable  to  the  discharge  of  the  balance, 
"  and  that  upon  this  ground  they  ought  to  find  a 
«  verdict  for  the  Defendant,  but  that  the  Judge 
^*  refused  to  give  such  direction  to  the  jury."  The 
J|^dge  did  not  think  he  was  warranted  in  giving  such 
direction  to  the  jury,  and  accordingly  he  left  them 
to  say,  upon  consideration  of  all  the  circumstances, 
whether  the  remittance  in  question  was  to  be 
applied  to  the  discharge  of  the  pre-existing  debts. 
There  are  cases  of  running  accounts  kept  as  be- 
tween partner,  where,  the  interests  of  third  per- 
sons being  concerned,  it  has  been  held  that  a 
payment  is  to  be  considered  as  applicable  to  ba- 
lances due,  so  as  to  discharge  such  third  persons.  * 

•  See  Bosanjuet  r.  Wray^  2  Marsh.  319.    6  Taun.  S97. 


ON   APPEALS   AND   WRITS   OF   ERROR.  ^9 

Whether  the  doctrine  of  these  cases  would  apply       issi. 
to  sureties  it  is  not  necessary  to  determine.*     It 
is  only  necessary  to  consider  the   situation  and 
employment  of  Considine.     He  was  an  agent  em- 
ployed by  the  Defendants  in  error  for  the  sale  of 
their  beer  at  Banagher  from  I8I7  to  1821.     At 
that  time  he  was  indebted  to   his   employers  in 
a  balance  of  379/.     He  is  then  sent  to  Loughrea, 
holding  the  same  character  of  agent,  accounting 
to  the  Defendants  in  error  for  his  weekly  receipts, 
and  making  to  them  remittances  of  the  monies  so 
received  at  Loughrea.     The  question  upon  this 
state  of  facts  is,  whether  there  is  an  absolute  rule  of 
law  which  requires  that  the  monies  so  remitted 
should  be  considered  as  paid  in  discharge  of  the 
balance  due  on  the  Banagher  account ;  or,  whether 
it  may  be  considered  independently,  as  a  remittance 
on  account  of  monies  received  for  his  employers. 
Now  if  the  agent,  instead  of  sending  the  account 
and  remittance,  had  written   a  letter  to  his  em- 
ployers, saying,  "  I  have  this  day  received  upon  a 
**  sale  of  your  goods  a  sum  of  20/.  which  I  remit 
"  to  you,"  common  sense  would  require  us  to  hold 
that  this   was   a   remittance    for   goods    sold  at 
Loughr.ea,  and   not  a  payment  in  reduction  or 
discharge  of  a  balance  already  due.     If  it  were 
assumed  that  there  is  an  absolute  rule  of  law,  requir- 
ing in  the  case  of  sureties  as  well  as  third  personsT 
dealing  with  partners,  that  where  a  balance  is'due,  a 
payment  or  remittance  should  be  considered  as  ap- 
plicable to  the  discharge  of  this  balance,  yet  parties 
may  so  frame  their  accounts  as  to  take  the  case 
out  of  the  rule*     Might  not  the  parties  in  this  case 

•  See  Kirby  v.  The  Duke  of  Marlborough,   2  M.  &  S.  18. 
Martin  ▼.  Breckndl,  Id.  39. 
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1831.  SO  have  arranged  their  accounts  as  to  make  it  mani« 
fest  that  the  monies  renlitted  on  the  sale  of  theit 
beer  at  Loughrea  were  remitted  as  the  produce 
of  such  sale,  and  not  as  payments  on  account  of  a 
previous  balance.  The  Judge  was  not  bound  to 
direct  the  jury  to  find  a  verdict  contrary  to  the 
scheme  of  the  accounts,  as  they  appeared  in  evi- 
dence. He  was  not  bound  to  tell  the  jury  that 
they  should  consider  the  remittance  from  Loughrea 
to  have  been  paid  by  the  agent  out  of  his  own 
funds,  in  reduction  of  the  balance  then  due  to  his 
employers.  I  think  it  was  properly  left  to  the 
jury,  upon  consideration  of  all  the  circumstances, 
to  determine  upon  what  account  the  remittance 
was  made.  The  jury  were  of  opinion,  that  the  re- 
mittance .was  made  upon  the  account  of  goods  sold 
at  Loughrea,  and  not  in  discharge  of  the  previous 
balance ;  and  tiiey  found  a  verdict  accordingly 
for  the  balance  due  before  the  remittance.  The 
balance,  as  originally  found  by  the  verdict,  was 
379/.  This  was  afterwards  reduced  to  338/.,  not 
in  respect  of  any  remittance  made  by  the  agent  ou 
of  his  own  monies,  but  by  his  taking  credit  for  a 
proportion  of  salary  due  and  disbursements. 

Considering  all  the  facts  of  the  case,  the  Judge, 
as  I  think,  ought  not  to  have  directed  the  jury,  as 
matter  of  law,  to  find  that  the  remittance  was  made 
in  discharge  of  the  existing  balance.  He  did  right 
in  leaving  it  as  matter  of  fact  to  the  jury  to  say, 
whether  the  remittance  ought  or  ought  not  to  be 
so  applied.  I  should  propose  and  recommend  to 
the  House  that  the  judgment  be  affirmed,  but  with- 
out costs,  as  the  questions  raised  are  not  without 
difficulty. 

Judgment  affinned. 
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IRELAND. 

(exchequer   CHAMBER.) 

Patrick  Pluck     .    .    -    Plaintiff  in  Error  ; 

Montgomery  Digges  and  1  ^  ^    ,        .    -n 
rj^  ^T7  *         Y  Defendants  m  Err  or .^ 

Thomas  White,     -    -  J 

A  lease  having  been  granted  for  lives,  with  covenant  for  per- 
petual renewal,  the  grantees  demised  the  lands  by  an  in- 
denture having  all  the  forms  and  subject  to  all  the  obligations 
of  a  common  lease,  with  covenants  for  payment  of  rent,  and 
powers  reserved  of  distress  and  re-entry  for  nonpayment, 
covenant  for  perpetual  renewal,  &c. ;  the  habendum  was  for 
the  same  lives  as  in  the  original  lease,  but  this  fact  did  not 
appear  by  the  indenture  of  lease.  The  rent  being  in  arrear, 
and  a  distress  thereupon  taken  for  rent,  upon  replevin  the 
Defendants  pleaded  their  title  by  a  general  avowry  under 
the  Irish  statute  25  G.2.  c.  13.  (11  G.2.  Eng.):  Held,  that 
evidence  was  admissible  to  show  that  the  lives  in  the  sub- 
lease were  the  same  as  in  the  original  lease ;  that  the  whole 
interest  having  been  granted,  it  operated  as  an  assignment, 
and  that  the  Defendants  in  replevin  could  not  avow  generally 
under  the  statute. 


X  HIS  was  a  writ  of  error  from  the  judgment  of 
the  Exchequer  Chamber  in  Ireland,  in  an  action 
of  replevin  brought  by  the  Plaintiff  in  error  against 
the  Defendant  in  error.  The  state  of  the  title 
upon  which  the  question  turned  was  as  follows :  — 

*  Thi^  case,  as  argued  and  decided  in  the  Court  below,  n 
reported  Id  2  Hudson  &  Brookei  p.  1. 
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1831.  Richard  Chapel  Whaley  in  1756  being  seised  in 

fee  of  lands  in  the  county  of  Wicklow,  by  in- 
dentures of  lease  and  release  bearing  date  in  that 
year,  and  made  between  the  said  Richard  Chapel 
Whaley,  of  the  one  part,  and  Edmund  Burroughs, 
of  the  other  part ;  the  said  Richard  Chapel  Whaley, 
in  consideration  of  the  yearly  rent  and  covenants 
therein  mentioned,  demised  the  said  lands  to  Ed* 
mund  Burroughs,  to  hold  unto  the  said  Edmund 
Burroughs,  his  heirs  and  assigns,  for  three  lives 
therein  named,  and  the  survivors  and  survivor  of 
them ;  yielding  and  paying  therefore  and  thereout 
the  yearly  rent  of  8/.  10s.  half-yearly,  on,  &c. 
The  indenture  contained  a  covenant  for  perpetual 
renewal  of  the  demise  and  interest  thereby  granted 
to  Edmund  Burroughs  on  the  part  of  the  said 
Richard  Chapel  Whaley,  his  heirs  and  assigns  for 
ever,  on  the  fall  of  any  of  the  three  lives,  or  of 
any  other  lives  to  be  from  time  to  time  added 
thereto,  pursuant  to  the  covenant  for  perpetual 
renewals 

The  estate  and  interest  which  Richard  Chapel 
Whaley  had  in  the  reversion  of  the  lands,  after- 
wards came  to,  and  on  the  21st  day  of  November, 
1820,  were  legally  vested  in  Ann  Richardson, 
widow;  and  all  the  estate,  interest,  right  and 
benefit  of  renewal  which  Edmund  Burroughs  had 
in  the  lands,  afterwards  came  to,  and  on  the  21st 
day  of  November,  1820,  were  legally  vested  in 
William  Hughes  and  Maria  his  wife,  in  right  of 
the  said  Maria,  and  in  Isabella,  Ann,  and  Harriet 
Hamilton;  which  said  Maria,  Isabella,  Ann,  and 
Harriet  were  daughters  and  co-heiresses  of  Isabella 
Hamilton,  otherwise  Burroughs,  deceased.  By 
indenture  dated  the  21st  of  November,  1820,  and 
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made  between  the  saiid  Ann  Hichardson  of  the  one  1829. 
part,  and  the  said  William  Hughes  and  Maria  his 
wife,  and  Isabella,  Ann,  and  Harriet  Hamilton, 
spinsters,  of  the  other  part,  reciting  that  two  of 
the  cesttty  que  vies  mentioned  in  the  annexed  in- 
denture of  renewal  under  which  the  premises  were 
then  held,  wei*e  dead,  leaving  Ann  Burroughs  the 
only  surviving  cestuy  que  vie,  two  new  lives  were 
added,  by  renewal  of  the  lease,  according  to  the 
covenant 

The  lives  thus  added  were  those  of  Harriet 
Hamilton  and  Maria  Hughes. 

William  Hughes,  Maria  his  wife,  Isabella  Ha- 
milton, and  Ann  Hamilton  being  seised  and  pos- 
sessed of  said  lands  under  the  renewed  lease,  by 
indentures  of  lease  and  release  of  the  18th  and 
19th  of  February,  1821,  made  between  William 
Hughes  and  Maria  his  wife,  Isabella  Hamilton, 
Harriet  Hamilton,  and  Ann  Hamilton  of  the  one 
part,  and  Thomas  Pluck  of  the  other  part,  the 
parties  of  the  first  part  assigned  their  estate  and 
interest  in  4;he  said  lands  with  the  appurtenances 
unto  the  said  Thomas  Pluck,  to  hold  the  same 
with  the  appurtenances  unto  the  said  Thomas 
Pluck,  his  heirs  and  assigns,  for  and  during  the  na- 
tural lives  and  life  of  the  said  Ann  Burroughs, 
Harriet  Hamilton,  and  Maria  Hughes,  and  the 
survivors  and  survivor  of  them,  at  the  yearly  rent 
of  61/.  %s.  Crf.,  payable  to  the  releasors  half  yearly, 
on  every  25th  day  of  March  and  29th  of  Sep- 
tember. 

This  indenture  contained  a  covenant  authorizing 
the  said  releasors,  their  heirs  and  assigns,  to  enter 
and  distrain  on  the  said  lands  in  case  of  nonpay- 
ment of  the  said  rent  within  twenty-one  days  after 

VOL*  V.  D 
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1829,  same  should  become  due,  and  also  fqr  re-entry  by 
them  in  case  of  further  nonpayment  of  said  rent, 
together  with  a  covenant  for  perpetual  renewal  of 
the  interest  thereby  granted  on  the  fall  of  the  said 
lives,  or  of  any  other  lives  to  be  added  thereto 
pursuant  to  the  covenant 

On  the  3d  and  4th  of  September,  182^  William 
Hughes  and  Maria  Hughes  executed  indentures 
of  lease  and  release  of  these  dates  made  between 
William  Hughes  and  Maria  Hughes  of  the  one 
part,  and  Isabella,  Ann,  and  Harriet  Hamilton  of 
the  other  part,  whereby  William  Hughes  and 
M^ria  his  wife,  for  the  considerations  therein 
mentipned,  assigned  unto  Isabella  Hamilton,  Ann 
Hamilton,  and  Harriet  Hamilton,  and  to  their 
heirs  and  assigns,  all  their  one  fourth  part»  sharei, 
and  proportion  of  the  lands  in  question. 

The  estate  and  interest  which  Thomas  Pluck 
had  in  the  lands  under  the  deed  of  the  19th  of 
February,  1821,  vested,  by  assignment,  in  the 
Plaintiff  Patrick  Pluck  before  the  year  1884  j  and 
Montgomery  Digges,  in  April,  18^4,  intermarried 
with  Isabella  Hamilton. 

The  Defendants  Montgomery  Digges  and  Thomas 
White,  on  the  25th  of  November,  1824»  entered 
and  distrained  the  cattle  of  the  Plaintiff  on  the 
la.nds,  as  a  distress  for  rent  of  the  premises  then 
alleged  to  be  in  arrear  and  unpaid,  under  the 
deeds  of  lease  and  release  of  the  18th  and  19tb 
days  of  February,  1821% 

The  Plaintiff  in  error  replevied  the  distress,  and 
in  Hilary  term  1825  filed  his  declaration  in  re- 
plevin against  the  Defendants  in  the  Court  of 
Common  Pleas. 

To  this  declsMration,  avowries  and  cognixancea 
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to  the  following  effect  were  put  in  by  the  Defend-  ^^^9. 
ants,  as  landlords  of  the  premises,  under  the  statute  pluck 
of  the  25  G- 2.  c.  13.* 

First,  the  Defendant  Montgomery  Digges  in 
right  of  his  wife  Isabella  avowed,  and  as  bailiff  of 
Ann  and  Harriet  Hamilton,  and  the  said  Defend- 
ant Thomas  White,  as  bailiff  of  said  Montgomery 
Digges  and  Isabella  his  wife,  Ann  and  Harriet 
Hamilton,  acknowledged  the  taking  as  just,  be- 

*  The  Irish  act,  25  G.  2.  c.  13.  is  entitled  ''An  Act  for  ex* 
^*  plaining,  amending,  and  making  more  effectual  the  Laws 
"  relating  to  Landlord  nnd  Tenant.*'  The  first  three  sections 
relate  to  remedies  by  ejectment  upon  forfeiture. 

Section  4.  runs  as  follows :  —  **  And  whereas  avowries  or 
'^  conusance  upon  distresses  for  rent,  cannot  be  made  as  the 
*'  law  now  stands,  upon  such  articles,  minutes,  or  contracts  (for 
**  leases,)  notwithstanding  there  hath  been  an  ejectment  under 
**  the  same,  and  the  rent  ascertained  by  such  articles,  minutes, 
"  or  contracts ;  and  whereas  other  difficulties  often  arise  ia 
'^  making  avowries  or  conusance  upon  distresses  for  rent,  not 
<<  sufficiently  remedied  by  the  laws  heretofore  made ;  for 
**  remedy  whereof  be  it  enacted  by  the  authority  aforesaid,  that 
**  from  and  af^er  the  last  day  of  Easter  term  next,  it  shall  and 

may  be  lawful  to  and  for  all  defendants  in  replevin  to  avow 

or  make  conusance  generally  that  the  plaintiff  in  replevin  or 
**  other  tenant  of  the  lands,  tenements,  and  hereditaments  whereon 
**  such  distress  was  made,  enjoyed  the  same  under  a  grant  or 
*'  demise,  or  article,  minute,  or  contract  in  writing,  at  such  a 
**  certain  rent,  during  the  time  wherein  the  rent  so  distrained 
**  for  incurred,  which  rent  was  then  and  still  remains  due, 
**  without  further  setting  forth  the  grant,  tenure,  or  demise,  or 
''  title  of  such  landlord  or  lessor,  or  owner  of  such  lands,  &c. ; 
**  and  it  shall  be  no  objection  to  any  such  article,  minute,  or 
'*  contract,  that  the  same  doth  not  contain  an  actual  demise, 
**  any  law  or  usage  to  the  contrary  notwithstanding,**  &c. 

Section  5.  has  the  following  recital :  —  *'  And  whereas  the 
**  manner  in  which  distresses  taken  for  rent-services^  fee-farm 
"  rentsy  or  rent- charges  have  been  often  disposed  of,  have  (has) 
<<  occasioned  troublesome  and  vexatious  suits/*'  &c. ;  and  then 
provision  is  made  for  the  sale  of  distresses,  &c. 

Tbe  correspoDding  English  statute  is  the  11  G.2.  c.  19. 

D  2 
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1829.  cause  they  all^e,  that  Plaintifl^  at  the  time  of 
'^^  said  taking,  held  and  enjoyed  said  lands  for  one 
year  and  half  before  elapsed,  and  ending  on  the 
29th  of  September,  1834,  as  tenant  thereof  to  the 
said  Montgomery  Digges  and  Isabella  Digges, 
otherwise  Hamilton,  his  wife,  and  Ann  and  Har- 
riet Hamiltcm,  bv  virtue  of  a  demise  thereof  to 
him  the  said  Patrick  Pluck  theretofore  made,  at 
and  under  a  certain  yearly  rent  therein  mentioned; 
and  because  the  sum  of  93/.  2s.  9d.  of  the  said 
rent,  for  the  space  of  one  year  and  a  half  as  afore- 
said, on  the  29th  day  of  September,  1824,  was 
then  in  arrear  from  the  said  Plaintiff  to  the  said 
Montgomery  Digges  and  Isabella  Digges,  Ann 
and  Harriet  Hamilton,  the  said  Defendants,  re- 
spectively, in  right  of  said  Isabella,  Ann  and 
Harriet  Hamilton,  avowed  and  acknowledged  the 
taking  of  the  said  cattle  as  for  and  in  the  name  of 
distress  for  said  rent  so  due  and  in  arrear. 

The  second  avowry  and  cognizance  only  varied 
from  the  first,  by  stating  the  tenancy  to  be  by 
Thomas  Pluck  instead  of  Patrick  Pluck. 

The  third  avowtry  and  cognizance  varied  from 
the  first  and  second,  by  claiming  but  one  year's 
rent  in  arrear  of  said  premises,  up  to  and  for  the 
25th  of  Marcli,  1824,  and  as  being  due  to  the  said 
Ann  Hamilton,  Harriet  Hamilton,  and  Isabella 
Digges,  otherwise  Hamilton  before  her  marriage 
with  said  Montgomery  Digges,  tinder  a  demise 
from  them  to  said  Patrick  Pluck,  and  claimed  in 
their  right  accordingly. 

The  fourth  avowry  and  cognizance  varied  from 
the  third,  only  by  stating  the  same  tenancy  to  be 
by  Thomas  Pluck  instead  of  Patrick  Pluck. 

The  fifth  avowry  and  cognizance  varied  from 
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the  former,  by  claiming  only  one  half  year's  rent       1829. 
of  the  premises,  ending  the  29th  of  September, 
1824,  under  the  same  demise  and  tenancy  as  in 
said  first  avowry  and  cognizance,  and  the  tenancy 
was  laid  in  Patrick  Pluck. 

The  sixth  avowry  and  cognizance  was  similar  to 
the  fiflh,  except  that  it  laid  the  demise  m  Thomas 
Pluck. 

To  these  several  avowries  and  cognizances  the 
Plaintiff  pleaded  in  bar ;  First,  and  second,  that  the 
said  Defendants  were  not  bailiff,  as  they  alleged. 

Third,  riens  in  arrear,  as  to  the  said  rents  so 
claimed  to  be  due  to  said  Montgomery  Digges- 
and  Isabella  his  wife,  Ann  and  Harriet  Hamilton. 

Fourth,  that  Plaintiff  did  not  hold  the  said  pre- 
mises under  any  of  the  said  alleged  demises  in 
the  first,  third,,  and  fifth  avowries  and  cognizances 
mentioned. 

Fifth,  that  Thomas  Pluck  did  not  hold  the  said 
premises  under  any  of  the  said  alleged  demises  in 
the  second,  fourth,  and  sixth  avowries  and  cog- 
nizances mentioned. 

Issue  having  been  so  joined  between-  the  parties 
by  the  pleas  in  bar,  the  issues  came  on  for  tri^  at 
the  Summer  assizes  for  the  county  of  Wicklow,.  in 
the  year  1825,  when,  on  production  of  the  re- 
spective indentures  of  the  21st  day  of  November, 
1820,  of  the  19th  of  February,  1821,  and  of  the 
indenture  of  the  4th  day  of  September,  1822,  and 
the  same  having  been  read  in  evidence,  it  ap- 
peared that  the  three  lives  for  which  the  premises 
were  demised  by  the  indenture  of  the  21st  of  No- 
vember, 1820,  by  Ann  Richardson*  to  William 
Hughes,  Maria  his  wife,  Isabella  Hamilton,  Ann 
Hamilton,  and  Harriet  Hamilton,  were  the  same 
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1829.  three  lives  for  which  the  premises  were  so  granted 
and  assigned  by  the  indentures  of  the  18th  and 
19th  days  of  February,  1821,  by  William  Hughes, 
Maria  his  wife,  Isabella  Hamilton,  Harriet  Hamil- 
ton, and  Ann  Hamilton,  to  Thomas  Pluck,  under 
which  the  rent  was  by  the  Defendants  claimed  to 
be  due ;  and  it  also  appeared  that  the  rent  re- 
served by  the  indenture  of  the  19th  of  February, 
1821,  was  reserved  as  well  to  William  Hughes  and 
Maria  his  wife,  as  to  Isabella,  Ann,  and  Harriet 
Hamilton;  but  no  avowry  or  cognizance  was  made 
by  the  Defendants  iiv  the  names  of  William  Hughes 
and  Maria  Hughes. 

The  counsel  for  the  Plaintiff  called  upon  the 
Judge  before  whom  the  issues  were  tried,  to 
direct  the  jury,  if  they  believed  the  evidence,  that 
the  said  matters  were  sufficient,  and  ought  to 
be  admitted  as  conclusive,  to  entitle  the  Plaintiff 
to  a  verdict  on  the  issues  so  joined  between  the 
parties  on  the  pleas  of  non  ienuit  and  riens  in  ar- 
rear  respectively,  and  to  find  their  verdict  for  the 
Plaintiff  on  the  said  issues ;  but  the  Judge  refused 
to  give  such  direction  to  the  jury,  and  on  the  con- 
trary delivered  his  opinion,  and  directed  them, 
that  the  several  matters  and  facts,  so  produced  and 
given  in  evidence  on  the  part  of  the  Plaintiff,  were 
not  sufficient  to  entitle  him  to  a  verdict  on  the 
said  issues,  or  on  any  of  them,  or  to  bar  the  De- 
fendants from  maintaining  their  avowries  and  cog- 
nizances ;  the  jury  accordingly  found  a  verdict  for 
the  Defendants,  and  assessed  the  rent  in  arrear  out 
of  the  said  premises  at  87  L  IJs.  Qd.^  as  reserved  by 
the  indenture  of  the  19th  day  of  February,  1821. 

To  this  direction  of  the  Judge  a  bill  of  excep- 
tions was  taken  by  the  counsel  for  the  Plaintiff, 
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and  was  seded  by  thd  Judge,  fltid  came  on  to  be       1829. 
argued  in  the  Court  of  Common  Pleas  in  Ireland,      "^^^ 
in  Baster  Term,  1826,  ivhen  the  exceptions  were         ^ 
over-ruled  by  a  majority  of  the  Court,  and  judg- 
ment wai  given  against  the  Plaintiff  in  error. 

The  Plaintiff  thereupon  brought  his  writ  of 
error  on  the  judgment  of  the  Court  of -Common 
Pleas  to  the  Court  of  Exchequer  Chamber  in  Ire- 
land, which  was  argued  before  the  said  Court,  and 
the  judgment  of  the  Court  of  Common  Pleas  was 
affirmed  by  a  majority  of  the  Court,  the  Judges 
who  composed  the  said  Court  having  delivered 
their  opinions,  affirming  the  said  judgment  in  De- 
fendants' favour.  Against  this  judgment  of  affirm* 
ance  the  Plaintiff  brought  a  writ  of  error  in  par-^ 
liament. 

For  the  Plaintiff  in  error. 

The  indenture  of  the  19th  of  February,  1821, 
although  in  terms  it  purports  to  be  a  lease  of  the 
lands,  yet,  as  it  transferred  the  whole  estate  and 
term  of  the  grantors  in  the  premises,  operated  in 
law  as  an  assignment  of  their  estate^  and  not  as  an 
under  lease  to  the  grantee ;  and,  consequently, 
at  the  time  of  making  the  distress,  and  while  the 
rent  was  accruing,  the  lands  were  not  held  by  the 
Plaintiff,  or  Thomas  Pluck,  as  tenant  under  any  erf 
the  several  demises  in  the  pleadings  alleged. 

Since  the  statute  of  quia  emptores,  a  reversion 
in  the  lessor,  immediately  expectant  on  the  demised 
term,  is  necessary  and  required  to  constitute  the  re- 
lation of  landlord  and  tenant  between  the  parties. 

An  interest  having  been  shewn  to  have  passed 
under  the  deed,  no  estoppel  or  conclusion  waa^ 
thereby  created  to  preclude  the  Plaintiff  ftom  de- 
nying that  he  held  as  tenaiit  under  it,  nor  from 
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1829.  shewing,  by  extrinsic  evidence,  that  the  term  there- 
by conveyed,  comprehended^  and  passed  the  whole 
estate,  term,  and  interest  which  the  grantors  then 
had  in  the  lands. 

The  rent  avowed  for  under  the  statute  in  this 
case,  and  payable  under  the  deed,  was  a  rent  charge 
and  not  a  rent  service,  to  which  latter  species  of 
rent  alone  the  Irish  statute  of  25  G.  2.  c.  13.,  re- 
lieving landlords  or  lessors  from  the  necessity  of 
setting  out  their  title,  applies  and  is  confined. 

The  Defendants,  and  those  in  whose  right  they 
claimed  the  rent,,  not  having  any  reversionary 
estate  in  the  premises  at  the  time  of  making  the 
distress  in  question,  were  not  entitled  to  avow 
generally,  but  were  bound  to  have  shewn  and 
specially  pleaded  their  title  thereto. 

A  party  cannot  stand  at  the  same  time  in  the  situ- 
ation of  assignee  of  a  lessee's  estate  and  interest, 
and  liable,,  as  such,  to  tlie  head  landlord,  under 
the  covenants  and  contract  under  such  head  lease ; 
and  also,  as  under  lessee,  to  his  immediate  grantor, 
and  liable  under  his  contract  with  him  as  such. 

Even  supposing  that  the  Plaintiff*  is  to  be  con- 
sidered as  estopped  from  denying  that  Thomas 
Pluck  and  his  assigns  held  the  lands  as  tenants 
under  the  alleged  demise  of  the  19th  of  February, 
1821,  yet  he  is  at  liberty  to  insist  and  shew  that  he 
did  not  hold  at  the  time  of  making  the  distress  in 
question,  as  tenant  under  any  of  the  demises  in  the 
pleadings  alleged^  inasmuch,  as  that  indenture  pur- 
ports to  be  a  demise  by  William  Hughes  and  Maria 
his  wife,  Isabella,  Harriet  and  Ann  Hamilton,  to 
Thomas  Pluck  and  his  assigns :  whereas  the 
tenancy  alleged  in  the  pleadings  was  under  a  dif- 
ferent contract  and  tenure,  although  the  deed  of 
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the  4tb  of  September,  1822,   was  inoperative  to     .^^^^* 
pass  any  estate  or  interest  in  the  reversion  of  the 
lands  from  William  Hughes  and  Maria  his  wife, 
they  not  having  any  estate  or  interest  in  such  re- 
version to  transfer  by  the  deed. 

For  the  Defendants  in  error  no  counsel  ap- 
peared» 

Lord  Tenterden.  —  In  this  case,  as  the  Defend- 
ants in  error  do  not  appear,  it  is  only  necessary 
that  the  House  should  be  satisfied  that  there  is 
good  ground  to  reverse  the  judgment  of  the  Court 
below,  and  I  am  of  opinion  that  it  ought  to  be 
reversed. 

The  Defendants  in  error  were  entitled  to  lands 
for  term  of  lives,  with  a  covenant  for  perpetual 
renewal.  By  a  deed,  dated  in  1821,  the  Defend- 
ants in  error  assigned  their  whole  interest  in  the 
lands  to  a  person  represented  by  the  Plaintiff  in 
error,  reserving  rent  and  a  power  of  distress. 
The  rent  being  in  arrear,  the  parties  entitled  dis- 
trained. The  Plaintiff  in  error  replevied,  and 
filed  his  declaration  against  the  Defendants  in 
error,  who  put  in  avowries  and  recognizances  as 
landlords  under  the  Irish  statute  25  G.  2.  e.  13., 
all  of  which  rested  on  tlie  ground  that  the  Plaintiff 
in  error  held  as  tenant.  By  the  common  law  both 
in  England  and  Ireland,  where  a  distress  is  taken, 
the  party  distraining  is  bound,  upon  replevin  and 
avowry,  to  set  out  his  title  to  the  land..  The  Irish 
statute  25  G.  2.  c.  IS.,  following  the  English  sta- 
tute 11  G.  2.  c.  19m  enabled  the  landlord  to  re- 
cover his  rent  by  a  shorter  process.  The  Irish 
statute  carries  the  remedy  farther  than  the  English 
in  this  respect,  that  by  the  Irish  statute  the  dis- 
tress may  be  taken  and  the  general  avowry  made 
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^  18d9.  Upon  a  contract  for  a  demise.  But  this  exemption 
from  the  necessity  of  setting  forth  the  title  upon 
avowry,  is  not  by  either  of  the  statutes  permitted 
in  the  case  of  a  rent-charge  on  land,  payable  to  a 
person  who .  has  no  reversionary  interest  in  the 
land.  The  rent  in  this  case  cannot  be  considered 
as  rent  service,  or  as  rent  reserved  by  a  landlord 
and  payable  by  his  tenant  There  cannot  be  such 
rent  where  there  is  no  reversion.  There  is  not, 
therefore,  in  this  case,  a  rent  of  the  description 
which  comes  within  the  provisions  of  the  statute. 
Being  of  this  opinion,  I  can  only  advise  the  House 
to  reverse  the  judgment  of  the  Court  below. 

Lord  JVynford  concurred  in  this  opinion,  but 
thought  that  some  legislative  measure  should  be 
introduced  to  prevent  the  failure  of  the  remedy 
by  distress. 

Judgment  reversed* 


This  case  was  most  elaborately  argued  in  the 
Court  below,  both  by  the  counsel  for  the  respective 
parties,  and  by  the  Judges,  who  differed  in  opi- 
nion, and  delivered  their  reasons  seriatim.  In  the 
House  of  Lords  the  case  on  the  part  of  the  De- 
fendant in  error  was  not  supported  by  counsel,  for 
reasons  not  necessary  to  be  explained.  They  had 
no  connexion  with  the  merits  or  demerits  of  the 
judgment  below,  or  the  opinion  of  his  lawyer  and 
agents  upon  that  subject.  Under  these  circum- 
stances it  has  been  thought  that  the  profession 
would  be  pleased  to  know  the  course  of  argument 
adopted  on  behalf  of  the  Defendant  in  error.  The 
authorities  on  each  side  are  given  in  the  subjoined 
note,  and  it  appeiured  ta  tlie  reporter  most  con- 
venient to  select  from  among  the  opinions  of  the 
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Judges  those  of  Lord  Plunket  and  C.  J.  Bushe,  as       18S9. 
being  the  last  who  spoke  upon  the  points  in  ques- 
tion, and  on  that  account  perhaps,  as  well  as  in 
other  respects,  the  most  comprehensive* 

Upon  the  principal  qjLiestion  the  folIowiDg  authorities  were 
cited. 

MUne$  V.  Branchy  5  Maule  &  S.  511.;  Rankin  v.  NetMam, 

1  Huds.  &  Brooke,  70.;  Parmenter  v.  Webber ^  3  Taunt  2  J.B. 
Moore,  656.  S.  C. ;  Eaton  dem.  Greene  v.  KeUer^  Hudson's  Stat. 
Law  of  Landl.  &  Tenant,  336.  n.  1.;  Lessee  of  Coyne  v.  Smith f 
Batty,  90.  n. ;  Hogan  v.  Fitzgerald^  1  Huds.  &  Brooke,  77.  n.  1. ; 
Bristaw  v.  Wright f  Dougl.  66^. ;  Pippin  v.  Solomons f  5  Term 
Rep.  497. ;  Peppin  v.  Cooper^  2  Wils.  375. ;  Hegan  v,  Johnson^ 

2  Taunt.  148. ;  Dunk  v.  Hunter,  5B.&A.  332.  S.  P.;  SulUvan 
y.  Stradling,  2  WiU.  214,  215. ;  Haire  v.  JJoyd,  I  Ridg.  P.  C. 
341.  Yern.  &  S.  127.  S.  C. ;  Trevivan  v.  Laurance,  1  Salk.  276. ; 
Vooght  V.  Wink,  2  B.  &  A.  662* 

The  other  arguments  urged  on  both  sides  were  so  similar  to 
those  relied  upon  in  the  case  of  Rankin  v.  Newsam,  1  Huds.  h 
Brooke,  70.,  that  it  becomes  unnecessary  to  state  them  here ; 
and  it  will  be  sufficient  to  notice  the  authorities,  not  referred  to 
in  the  former  case,  cited  in  support  of  the  arguments. 

On  the  question  whether  or  not  the  Plaintiff  was  estopped 
from  denying  that  he  was  tenant  to  those  in  whose  right  the 
distress  was  taken,  there  were  cited  for  the  Plaintiff  Treport*B 
case,  6  Co.  14.  b.,  and  Gorman  v.  Hanlon,  Exchequer,  Irelandi 
Hilary  term  1826;  and  for  the  Defendant,  Co.  Litt.  352.  a. 
and  47.  b. ;  Littl.  ss.  666,  667. ;  2  Saunders,  251.  n.  (7) ;  Duncer 
v.  Hastings,  4  Bing.  2. 

Upon  the  questions— whether  the  Plaintiff  held  as  tenant  to 
the  parties  distraining?  whether  they  had  a  reversion?  whe» 
ther  the  deed  of  the  18th  of  February,  1821,  was  an  assignment 
or  a  lease?  whether  the  rent  thereby  reserved  was  a  rent- 
service  or  a  rent-charge?  and  generally,  whether  the  De« 
fendants  could  avow  under  the  statute  of  general  avowries  ? 
the  following  additional  authorities  were  mentioned  on  the  part 
of  the  Plaintiff:  — I'sWoit  v.  Collins,  Willes,  429.  1  Bro.  Ab. 
226.  b.  Dette,  pi.  39.  £.  45  Edw.  HI.  8.  a.  case  10. ;  Whitton  v. 
Bye,  2  Cro.  486.  2  Dougl.  627.  n.  (F  3.)  2  Roll.  Abr.  497.  Sur- 
render, (F)  pll.  8,  9,  la  2  Roll's  Abr.  252.  a.  Surrender, 
pU.  5,  6.  Hammond's  R.  P.  362.  M.  20  Edw.  lY.  13.  case  15. 
T.  2  Edw.  IV.  11.  case  2.  M.  14  Hen.  VII.  2, 3.  case  9.  Watk. 
•D  Deae.  5. ;  the  judgments  of  Sir  J.  Clarke,  M.  R.,  and  of 
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1829.  Lord  Mansfield  itp  Burgess  v.  Wheate,  1  W.  Bl.  1S3. 169«  2BL 
Com.  2^^.  and  326,  S27.  Thomas's  Co.  Litt.  567r  2  Pvest.  Shepp. 
Touchst.  266.  268.  citing  Jerrh^n  v.  Orchard^  Show.  P.  C.  199.; 
Jemott  V.  Coxoleyt  1  Saunders,  1 12.  b.  Co.  Litt.  HS.b.  2  Roll's 
Abr.  447*  b.  Reservation,  (£).  Siigden  on  Estates,  (7th  ed.) 
236.  note. 

On  the  part  of  the  Defendant  were  cited  Littl.  ss.  216.  and 
140.  2  Co.  Inst.  504.  Wright  Tenur.  190.  Treport'a  case, 
6  Co^15.  subjine.  Bradby  on  Distress,  6th  ed.  101.  Donner  v» 
Parkhurst,  3Atk.l39.;  Eaton  dem.  Greene  v.  Kdler,  Huds. 
Stat.  Law  of  Landl.  and  Tenant,  486.  note  (1);  Jack  dem. 
Morrison  v.  Little^  ibid^  489.  note  (2);  Lessee  of  Cotfne  v. 
Smith,  Datty,  90.  n.  2  Roll's  Abr.  497.  Surrender,  (F)  pU  16. 
Chomlei/*Bcase,  2  Co;  51. 

Lord  Plunket  C.J.,  (G.  B.)  after  observing  that  he  was  not  a 
member  of  the  Court  of  Common  Pleas  when  the  judgment  in 
this  case  was  pronounced  there,  proceeded  as  follows : — If  I  say 
more,  in  delivering  the  reasons  for  my  opinion,  than  has  been 
said  by  my  Lord  Chief  Baron,  it  is  not  because  I  think  what 
has  fallen  from  him  is  not  conclusive  of  the  case,  which  I  think 
it  is,  but  because  I  deem  it  essential  to  shew  the  puUic  what  are 
the  grounds  upon  which  the  judgment  of  the  Court  is  founded. 
By  the  able  judgments  already  delivered  on  the  same  side,  I 
feel  myself  relieved  of  a  good  deal  of  argument ;  but  as  I  have 
the  misfortune  of  differing  from  three  of  my  learned  Brothers 
upon  all  the  points  in  the  case,  and  in  part,  I  apprehend,  from 
the  opinion  which  my  Lord  Chief  Justice  has  formed,  I  think 
it  necessary  for  me  to  go  into  the  eonsideration  of  the  case,  at 
some  length. 

The  bill  of  exceptions  is  not  very  accurately  framed ;  I  shall, 
however,  consider  it  afr  substantially  raising  the  question, 
whether,  supposing  the  evidence  of  the  Plaintiff  had  proved 
that  the  avowants,  at  the  time  of  the  execution  of  the  deed  of 
1821,  were  seised  only  for  the  same  three  lives  for  which  they 
had  granted  to  the  Plaintiff,  it  would-  therefcHre  follow,  that  the 
Judge  should  have  directed  the  jury  to  find  for  the  Plaintiff? 

1st.  I  am  of  opinion,  that  if  the  evidence  would  have  war- 
ranted such  a  direction,  it  ought,  Jbr  that  reason,  not  to  have 
been  received. 

2dly.  lam  of  opinion,  that,  if  received,  and  conclusive  ef  that 
fact,  it  would  not  have  warranted  such  a  direction. 
.1st.  The  instrument  of  February,  1821,  purports  to  release, 
to  Thomas  Pluck,  the  premises  then  in  his  possession,  to  hold 
to  him,  his  heirs  and  assigns,  for  three  lives  then  ia  being,  and 
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for  the  lives  of  all  such  persons  as  should  be,  from  time  to  1829. 
time»  for  ever  thereafter  added  thereto,  by  virtue  of  a  covenant 
for  perpetual  renewal  therein  contained,  paying  thereout  yearly 
during  the  term  thereby  demisedy  and  every  renewal  thereof,  to 
the  parties  therein  named,  their  heirs  and  assigns^  a  certain  rent 
therein  mentioned,  at  certain  days  therein  mentioned,  excepting 
and  reserving  all  timber,  trees,  woods,  and  mines,  on  said  de» 
mised  preoMses,  with  a  covenant,  that,  if  the  rent  should  be  in 
arrear  for  twenty-one  days,  it  should  be  lawful  for  the  parties, 
their  heirs  mnd  asstgnSf  to  enter  on  the  ^lemised  premises, 
and  distrain,  and  if  no  distress,  then  for  them,  their  heirs 
and  assigns f  to  re-enter  on  the  said  demised  premises,  and 
to  repossess,  as  of  their  former  estate ;  also  a  covenant  on* 
the  part  of  the  parties,  their  heirs  and  asngns^  that  upon 
failure  of  the  lives  therein  named,  or  for  ever  thereafter  to 
he  added  to  the  term  or  estate  thereby  demised^  upon  pay- 
ment of  a  fine  therein  specified,  and  ofaU  arrears  of  rent ^  they,' 
their  heirs  and  assigns,  would  make  to  the  said  Thomas  Pluck 
a  good  and  perfect  neuo  lease  or  demise  thereof,  for  the  remain- 
der of  the  said  lives,  and  for  the  lives  to  be  added,  under  the 
rents  therein  contained,  so  that  the  said  Thomas  Pluck  should 
have  a  perpetual  lease  of  the  said  premises.  There  is  then  a  co- 
venant by  Pluck  with  the  parties,  their  heirs  and  assigns^  on  the 
death  of  every  person  for  whose  life  the  said  premises  were 
thereby  demised,  or  thereafter  to  be  added,  to  nominate  a  new 
UfSi  and  pay  the  fue  and  arrears  of  rent^  to  them,  their  heirs 
and  assigns^  provided  the  lives  to  be  added  should  be  the  same 
as  should  be  added  to  the  original  lease  from  Richard  Chapel 
Whaley  to  Edward  Burrougbes,  under  whom  the  parties 
claimed  to  be  entitled,  pursuant  to  the  covenant  for  perpetual 
renewal  therein  contained. 

It  is  manifest,  on  the  face  of  this  instrument,  that  the  grantee 
professes  to  take  a  term,  thereby  demised,  at  a  rent  payable  to 
those  who  demised,  or  to  their  assigns,  and  with  covenants  for 
the  payment,  which  were  to  be  enforced  by  re-entry  on  the 
premises,  and  re-enjoyment  of  the  original  estate,  either  by  the 
parties  to  the  instrument,  or  by  any  persons  to  whom  they 
might  think  proper  >to  assign  their  interest;  and  that  the  interest 
of  the  grantee  was  to  be  a  perpetual  lease,  and  that  the  parties, 
their  heirs  or  assigns,  were  to  execute  renewals,  on  payment  of 
the  fine  and  all  arrears  of  rent. 

The  evidence  offered  by  the  Plaintiff  is  to  shew,  1st,  that  the 
interest  given  was  not  a  term  demised,  but  an  assignment; 
Sdly,  that  the  interest  contracted  for  was  not  a  perpetual  lease, 
but  an  absolute  assignment ;  Sdly,  that  the  -covenant  to  re* 
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possess,  which  is  thereby  stipulated  for  their  assigns,  cannot  be 
extended  to  their  assigns ;  4thly,  that  the  covenant  to  execute 
a  new  lease,  which  19  thereby  imposed  on  their  assigns,  cannot 
be  executed  by  their  assigns ;  and  5th]y,  still  further,  that  the 
covenant  for  the  execution  of  a  lease  for  a  new  life  by  the 
grantors,  on  obtaining  it  from  the  original  lessor,  cannot  be 
executed  by  the  parties  themselves,  inasmuch  as  the  grantee, 
being  the  absolute  assignee,  is  the  only  person  who  could'  de- 
mand or  receive  the  renewal  from  the  original  lessor,  and  thia 
without  payment  of  the  arrears  due  for  the  rent  thereby  re« 
aervedi  to  which  the  original  lessor  could  not  be  entitled. 

-  In  my  opinion,  it  would  be  contrary  to  the  established  rules 
of  law,  founded  on  clear  principles  of  justice  and  policy,  and 
proved  by  a  series  of  decided  authorities,  to  permit  the  party 
thus  to  contradict  the  instrument  which  he  has  executed,  and 
disaffirm  the  title  under  which  he  has  obtained  possession,  and 
under  which,  and  which  alone,  he  still  continues  to  enjoy.  It 
is»  no  doubt,  true,  that  where  an  interest  dees  pass  by  the  deed, 
it  is  competent  to  the  party  who  had  derived  under  the  deed  to 
shew,  that  that  interest  was  of  a  more  limited  nature  than  the  in- 
strument purported ;  but  then  he  must  also  shew  that  that  limited 
interest  has  expired,  and  that  he  has  ceased  to  hold  under  it, 
and  in  every  case  in  which  such  a  defence  has  been  set  up  in 
pleading,  there  is  an  averment  that  the  interest  has  ceased,  and 
in  every  case  where  the  principle  has  been  stated,  as  a  point  of 
doctrine,  it  is  uniformly  accompanied  with  the  condition,  that 
the  party  setting  up  such  a  defence  must  shew,  that  the  interest 
which  did  pass  is  determined.  So  it  is,  without  exception, 
from  the  statement  in  Co.  Litt. 47>b.  downwards;  Sir  Edward 
Coke  says :  <*  A.,  lessee  for  life  of  B.,  makes  a  lease  for  years, 
**  by  deed  indented,  and  afler  purchases  the  reversion  in  fee ; 
"  B.  dies ;  A.  shall  avoid  his  own  lease,  for  he  may  confess  and 
*<  avoid  the  lease  which  took  effect  in  point  of  interest,  and 
**  determined  by  the  death  ofB.'*  So  in  Palmer  v.  Ekins  ♦ ;  and 
the  language  of  the  Court  there  is  marked  to  this  purpose ; 
**  the  Defendant  by  a  proper  inducement  might  have  made  this 
**  traverse  good ;  as  if  he  had  pleaded,  in  his  inducement,  that 
'*  I.  S.  WEB  seised  in  fee,  and  conveyed  to  J6hn  Palmer  for 
**  life,  and  that  he^  being  so  seised,  made  the  lease  to  the  De- 
**  fendant,  and  afterwards  conveyed  to  the  Plaintiff,  and  that 
*•  then  John  Palmer  died ;  whereby  he  would  have  shewn, 
**  that  an  interest  passed  by  the  lease,  to  the  Defendant,  so 
\^  long  as  John  Palmer  lived,  and  that  by  his  death  the  lease  wis 
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*'  determined  J*  This  doctrine  ii  to  perfectly  established,  that  1829. 
it  is  quite  unnecessary  to  quote  authorities,  but  the  admission  of  v^^^^i/ 
Nares»  (afterwards  Mr.  Justice  Nares,)  in  BrudnM  v.  Roberts  *,  wlvok 
bears  so  directly  upon  the  very  point  h^re,  that  I  cannot  pass  it 
over;  the  plea  was,  that  the  lessor  was  only  tenant  for  life,  and 
that  he  died,  and  the  lease  was  thereby  determined ;  and  Nares, 
for  the  Defendant,  admitted  *'  that  during  the  life  of  the  tenant 
^*Jor  li/kf  the  leuee  toould  liave  been  stopped  to  say  the  lessor 
*<  had  not  the  reversion  in  him"  Treport^t  case  f  has  been  cited 
as  an  authority  to  the  contrary,  but  it  does  not  apply.  There 
the  objection  arose  upon  an  ejectment,  which  puts  in  issue,  by 
the  plea  of  not  guilty,  the  demise  of  the  leMor  of  the  nominal 
Plaintiff,  and  his  title  to  make  the  demise  in  the  form  i^  which 
he  has  made  it ;  and  the  objection  was  made,  not  to  the  right 
of  the  lessor  in  the  original  lease,  to  recover  by  virtue  of  that 
lease  and  of  his  title  under  it,  but  to  his  right  to  recover  on  the 
demise  which  he  had  thought  fit  to  state  in  his  declaration  in 
ejectment,  as  made  by  him  to  the  nominal  Plaintiff;  and  so  the 
case  is  considered  in  Friend  v«  Eastabrooh  j: ;  there  the  Plain* 
tiff  declared  in  covenant  on  a  joint  demise  from  husband  and 
wife,  the  husband  being  tenant  for  life,  and  the  wife  having 
a  remainder  for  life,  tohich  interests  and  joint  demise  toere  stated 
in  the  declaration*  Non  est  Jaotum  was  pleaded,  and  the  facts 
appeared,  accordingly,  on  the  trial,  and  a  verdict  being  had  for 
the  Plaintiff,  an  application  was  made  to  set  it  aside,  and  it  was 
argued  that  this  was  an  illegal  and  impossible  demise,  for  that 
it  was  the  demise  of  the  husband  and  the  confirmation  of  the 
wife,  and  Treporfa  case  was  cited ;  but  the  Court  heldi  that  it 
did  not  apply,  -^^^  for  that  was  ejectment,  which  puts  in  issue 
**  the  demise  of  the  lessors  of  the  Plaintiff,  and  their  title  to 
**  make  such  a  demise ;  but  here  the  issue  is,  that  there  is  no 
*'  such  deed  as  stated  in  the  declaration,  and  if,  in  fact,  such 
*^  a  deed  appears,  the  Defendant,  who  is  in  possession  under  it, 
**  shall  not  question  the  title  of  the  Plaintiff' to  make  such  a  demise 
**  and  thereby  avoid  the  performance  of  tuhat  he  himself  has 
**  stipulated"  In  the  case  which  I  cite,  the  facts  as  to  the 
nature  of  the  title  were  stated  on  the  declaration,  and  all  ob* 
jections  growing  out  of  them  open  on  the  record  ;  and  it  there* 
fore  seems  clear,  according  to  the  argument  in  the  passage  I 
liave  quoted,  that  the  Court  would  not  have  held  the  Defend- 
ant entitled  to  take  advantage  of  them,  either  by  demurrer  to 
the  declaration,  or  by  a  special  plea  setting  them  out.  The 
case  of  Gorman  v.  Hanlon  §  does  not  bear  on  this  point.    It 
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1829.        does  not  profess  to  decide  that  a  party  claiming  under  a  grant 
which  still  continues,  with  respect  to  the  interests  of  the  parties, 
in  the  «anie  state  as  when  it  was  made,  shall  be  at  liberty  in 
any  respect,  vr  fbr  any  purpose,  to  raise  a  question  on  the  title 
of  the  grantor  or  grantors ;  if  so,  it  would  be  in  direct  con- 
tradiction to  the  case  of  Friend  v.  Eastabrooke,  and  to  the 
series  t>f  authorkies  to  which  I  have  already  referred :  in 
German  v.  Hanhn^  as  I  understand  the  case,  the  Court  of 
Exchequer  merely  decided,  that  the  lessee  was  at  liberty  to 
shew,  in  pleading,  that,  an  interest  having  passed  by  the  grant 
under  which  he  claimed,  it  really  passed  from  only  one  of  the 
grantors,  and  by  his  act  was  put  an  end  to,  so  far  as  the  rent 
was  concerned.     The  case  was  novel,  but  does  not  appear  to 
roe  to  involve  any  thing  against  principle;  at  all  events,  it  has 
no  application  to  the  case  now  before  us.    I  therefore  con- 
sider Treport*8  case  as  standing  alone,  and  on  the  particular 
ground  I  have  already  adverted  to,  and  therefore  not  applying 
to  this  case,  inasmuch  as  it  rested  merely  on  the  technical  im- 
peachment of  the  form  of  demising.     But  here,  if  the  evidence 
cannot  be  admitted  for  the  substantial  purpose  of  denying  the 
relation  between  the  parties  as  appearing  on  the  demise,  it 
cannot  be  resorted  to  for  the  purpose  of  shewing  that  the  title 
is  badly  pleaded.     If  the  Plaintiff  enjoyed  under  a  grant,  or 
demise,  or  contract  in  writing,  and  if  the  Defendants  are  en- 
titled to  the  rent  as  landlords,  or  lessors,  or  owners,  under  such 
grant,  or  demise,  or  contract,  the  statute  has  given  a  summary 
mode  of  avowing,  under  which,  it  is  admitted  by  the  counsel 
for  the  Plaintiff,  no  issue  could  be  tendered  on  the  fact  of  the 
demise ;  if  non  demisU  could  havje  been  pleaded,  the  Plaintiff's 
bar  would  have  heen  bad  for  duplicity,  tendering  an  issue  both 
on  the  enjoyment,  and  on  the  demise ;  the  plea  is,  "  that  he 
*^  did   not  hold  and  enjoy  under  the  said   supposed  demise 
*<  thereof;"  and  concludes  to  the  country ;  this  plea  would  be 
clearly  bad,  if,  under  this  act,  it  were  open  to  the  Plaintiff  to 
tender  an  issue  on  the  demise:  but  the  counsel  for  the  Plaintiff 
very  properly  admit,  and  indeed  insist  upon  it,  that  no  issue 
could  have  been  tendered  on  the.  demise.     The  demise,  there- 
fore, is  material  only  so  far  as  it  affects  the  evidence  of  the 
enjoyment  by  a  title  derived  from  the  Defendants ;  and,  there- 
fore, if  the  evidence  is  not  admissible  to  shew  that  the  Plaintiff 
did  not  enjoy  under  the  title  of  the  avowants,  it  cannot  be  ad- 
mitted, to  shew  that  the  title  was  not  duly  pleaded.     I  am, 
therefore,  on  this  part  of  the  case,  of  opinion,  that  the  evi- 
dence, if  it  would  have  the  effect  contended  for,  was,  for  that 
reason,  inadmissible. 


ON   APPEALS  AND  WRITS   OF  ERROR. 


4>d 


it 


€€ 


€i 


tt 


Buty  2d]y,  —  It  is  my  opinion,  that,  if  admissible,  it  would 
not  have  that  effect,  and  that  although  the  evidence  were  con- 
clusive to  shew  that  the  lives  named  in  the  instrument  of 
February,  1821,  were  the  same  lives  for  which  the  grantors 
themselves  held,  it  would  not  therefore  follow  that  they  are  not 
entitled  to  maintain  this  avowry. 

The  argument  for  the  Plaintiff  in  erroi*  has  been  rested 
mainly  on  these  propositions :  **  that  where  a  party,  professing 
**  to  make  a  lease,  demises  for  the  entire  interest  or  term  to 
**  which  he  is  himself  entitled,  such  instrument  amounts  in 
point  of  law  to  an  assignment ;  —  that  the  party  so  demising 
has  not  left  in  him  any  interest,  which,  in  a  proper  sense, 
**  can  be  termed  a  reversion ;  —  that  any  rent  reserved  on  such 
an  instrument  is  not  a  rent-service,  but  is  merely  a  rent- 
charge  ;  and  that,  therefore,  the  person  to  whom  such  rent  is 
**  reserved  cannot  be  entitled  to  the  benefit  of  the  statute  of 
**  25  G»  2.,  which  gives  the  general  avowry ; — and  that  it  matters 
**  not  what  may  be  the  other  clauses  contained  in  such  an 
**  instrument ;  let  them  evince,  ever  so  clearly,  the  intention 
**  of  the  party  granting  to  retain  a  privity  of  estate  with  the 
**  person  to  whom  he  grants,  or  with  the  person  under  whom 
**  he  derives ;  although  he  reserves  to  himself  rights  which  he 
<*  cannot  exercise  without  the  former  privity,  and  subjects  him- 
**  self  to  duties  which  he  cannot  discharge  without  the  latter ; 
**  still  the  rule  of  law  is  rigid  and  unbending ;  the  grant  of  the 
**  entire  interest  is  an  assignment,  —  it  leaves  no  reversion,  — 
**  and  these  consequences,  however  unreasonable  or  contra- 
**  dictory,  must  ensue/'  The  argument,  if  true  to  itself,  must 
go  the  length  of  asserting,  that  even  if  the  party  to  such  aa 
instrument  were  to  insert  a  clause  that  nothing  therein  con- 
tained should  deprive  him  of  the  rights  of  a  landlord,  or  of  any 
of  the  remedies  given  by  the  statute  for  recovery  of  his  rent, 
or  for  avowing  for  it,  such  a  clause  would  be  repugnant  to  the 
nature  of  the  estate,  and  must,  as  such,  be  rejected.  I  cannot 
concur  in  throwing  so  heavy  an  imputation  on  the  law,  nor  can 
I  consider  this  as  the  real  state  of  the  question.  I  do  not  find 
in  the  statute  the  terms,  '<  assignment,"  or  '<  reversion,*'  or 
**  rent-service,"  or  "  rent-charge/'  or  any  words  which,  in 
themselves,  purport  to  make  it  essential  to  the  party  avowing 
under  it  to  shew  that  his  right  to  the  rent  is  served  out  ef  an 
estate  in  reversion,  or  that  the  grant,  on  which  he  reserved  it, 
did  not  operate  as  an  assignment,  or  that  the  rent  reserved  is 
not  a  rent-charge,  or  that  it  is  a  rent-service.  Such  necessity^ 
thereibne,  if  it  exists,  must  grow  out  of  some  principle  of  law, 
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or  goverqing  authority,  evincipg  or  deciding  ihatt  by  neceaaary 
coMtructioq,  such  consequenoea  follow  from  the  words  whieh 
the  statute  does  contain.  The  words  are  these :  ^*  that  it  shall 
^'  be  lawful  for  all  defendants  in  replevin  to  avow  generally 
**  that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands 
**  whereon  such  distress  was  madoy  enjoyed  the  same  under  a 
**  grant,  or  demise,  or  article,  minute,  or  contraet  in  writing,  at 
**  such  a  pertain  rent,  during  the  time  wherein  the  rent  so  die- 
f^  trained  for  incurred,  which  rent  was  then  and  still  remains 
*<  due:"  these  are  all  the  words  pointing  out  what  is  lo  be 
stated  by  the  avowant;  the  words  whieh  follow  merely  state 
what  the  avowant  is  excused  from  setting  forth;  **  withoot 
<*  further  setting  forth  the  grant,  tenure,  or  demise,  or  title  of 
<<  such  landlord  or  landlords,  lessor  or  lessoFS,  owner  or  ownera 
«<  pf  such  lands,  and  it  shall  be  no  objection  to  such  article, 
*<  minute,  or  contract,  that  the  same  doth  not  contain  an  actual 
<<  demise.^  Now  here  I  find  that  the  legislature  have  used 
words  of  very  comprehensive  import,  sufficient,  and  Intended, 
to  get  rid  of  technical  difficulties,  and  to  give  efiective  and 
simple  remedies  for  clear  and  substantial  /ights.  They  extend 
to  all  defendants  in  replevin,  that  is,  to  all  persons  entitled  to 
rents  recoverable  by  distress ;  and  to  all  pUuntiflb  in  replevin, 
or  other  tenants,  without  specifying  or  limiting  the  nature  of 
their  tenancy,  or  without  any  reference  to  the  oonslderaiion 
of  what,  in  point  of  law,  may  be  the  estate  of  the  person 
from  whom  they  hold.  They  have  studiously  declared  their 
object,  namely,  that  where  there  is,  on  the  one  aide,  an 
ei\)oyment  of  the  lands  distrained  on,  by  virtue  of  a  title  de- 
rived from  the  party  distraining,  and  on  the  other  a  right  in 
the  party  distraining  to  recover  the  rent  by  distress;  in  suck 
case,  no  matter  what  is  the  nature  of  the  instrument  by  which 
that  title  is  given  and  taken,  let  it  be  grant,  or  demise,  or  article, 
or  minute,  or  contract  in  writing,  of  any  kind,  and  no  nyatter 
what  precise  legal  relation  the  party  giving  may  stand  in  to  the 
party  taking ;  whether  he  be  landlord,  or  lessor,  or  owner, 
there  shall  be  a  £mp]e  and  effectual  remedy  for  the  recovery 
of  the  rent  which  the  one  is  bound  to  pay,  and  the  other  is 
entitled  to  receive  and  levy,  freed  from  the  difficulties  which 
the  preamble  of  the  clause  states  to  have  heretofore  arisen  in 
making  avowries  upon  distresses  for  rent,  and  which  were  net 
sufficiently  remedied  by  the  laws  theretofore  made.  First,  to 
ask,  therefore,  whether  the  party  distraining  has  a  reversion, 
^eems  to  me  to  raise  a  question  not  arising  either  out  of  the 
w^rds  or  fipirit  of  the  act  which  it  is  our  duty  ta  construe ;  nor 
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out  of  the  state  of  the  lawi  which  existed  at  the  time  of  its  1829. 
enactment,  as  applicable  to  the  subject  matter  concerning 
which  it  was  enacted.  Under  the  old  law  it  had  been  highly 
important  to  ascertain  whether  a  party,  reserving  a  rent  on  a 
grant  of  lands,  had  departed  with  his  entire  interest,  because,  if 
he  had  not  an  estate  in  reversion  led  in  him,  no  power  of  dis« 
tress  was  incident  to  the  rent  so  reserved,  and  it  was  a  mere 
rent-seek.  But  the  Irish  statute  1 1  Ann.  c.  2.  (in  substance 
the  same  as  the  English  act  4G.2.  <;.28.)  has  taken  away 
this  distinction;  and  since  that  statute  such  a  rent  has  ne* 
cessarily  incident  to  it  the  power  of  distress,  just  as  effectually 
as  if  a  reversion  had  remained  in  the  grantor ;  and  this  was  the 
improved  state  of  the  law,  and  these  were  the  rights  of  the 
parties,  when  the  25  G.  2.  gave  the  general  avowry  to  all  de- 
fendants in  replevin.  Now  does  it  not  gratuitously  re-involve 
us  in  exploded  difficulties,  to  go  back  and  enquire  whether  the 
defendant  in  replevin,  entitled  to  a  rent,  and  a  power  of  distress 
under  the  11  yfirit.,  had  reserved  such  an  estate  in  the  lands  as 
would  have  entitled  him  to  distrain,  before  the  1 1  Ann,  was 
passed,  —  passed  for  the  express  purpose  of  removing  such 
questions,  —  and  observe,  -*  passed,  not  for  the  purpose  of 
giving  the  power  of  distress  as  growing  "out  of  the  contract  of 
the  parties,  for  it  might  have  been  reserved  by  positive  con- 
tract, as  a  rent-charge,  before  the  statute,  but  for  the  purpose 
of  making  the  power  of  distress  incident  to  the  grant  and 
holding  under  it,  independently  of  any  contract  of  the  parties. 

I  really,  after  all  I  have  heard,  cannot  furnish  to  my  own  mind 
the  semblance  of  a  reason  for  saying  that  the  Irish  act  25  G.  2. 

II  G. 2.  Eng.)  intended  to  exclude  from  its  remedial  provisions 
those  who  were  entitled  to  distrain  for  rents  under  the  1 1  Ann. 
merely  because  they  had  not  a  reversion,  which  the  statute  of 
the  1 1  Ann.  had  expressly  dispensed  with.  Secondly,  to  ask 
whether  the  rent  avowed  for  is  a  rent-service,  appears  to  me 
equally  gratuitous,  and  uncalled  for  by  the  statute;  and  ber 
sides,  if  by  rent-service  is  meant  a  rent-service  within  the  strict 
and  technial  sense  of  the  term,  it  is  obviously  untrue  that  tio 
rent  can  be  within  the  provisions  of  the  statute  unless  it  be  a 
rent-service.  To  rent*service  some  corporal  service,  fealty  at 
the  least,  is  a  necessary  ingredient ;  but  it  is  admitted,  that  if 
the  owner  of  a  particular  estate  subdemises  it,  reserving  a  rent, 
such  rent  is  within  the  statute,  though  no  fealty  is  incident  to^ 
such  a  holding.  If,  on  the  other  hand,  by  rent-service  is  meant 
such  a  rent  as  draws  after  it  a  power  of  distress  without  any 
express  clause  for  the  purpose ;  every  rent  is  now,  and  was  at 
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1829.        the  time  of  passing  tke  statute,  a  rent  of  that  description,  and 
then  the  proposition  has  no  meaning.    ThirdljTt  it  is  said,  this  is 
a  rent-charge,  and  therefore  not  within  the  -statute.  This  as  an 
unquali6ed  proposition  I  must  take  leave  to  denj.    Xt  is  no 
doubt  true,  that  a  mere  rent-charge,  in  its  original  and  ordinary 
signification,  is  not  within  the  meaning  of  the  act ;  as,  when  a 
person  seised  of  lands  grants  a  rent  to  another  with  a  power  of 
distress,  but  gives  him  no  interest  in  the  lands ;  such  a  case  is 
not  within  the  statute;  not  because  it  is  a  rentcharge,  but 
because  the  party  who  is  to  pay  the  rent  does  not  enjoy  the 
lands  under  a  grant  or  demise  from  the  party  to  whom  the  rent 
is  to  be  paid.    But  where  a  party  seised  of  an  estate  in  lands 
grants  that  estate  to  another,  reserving  a  rent  and  a  power  of 
distress  and  re-entry  on  non-payment  of  it,  though  this  may  be 
called  a  rent-charge,  because  at  common  law  a  power  of  dis- 
tress would  not  have  been  incident  to  it  without  an  express 
contract  to  charge  it  on  the  lands,  thene  being  no  reversion, 
yet  it  essentially  differs  from  a  rent*charge  in  the  former  8ense» 
there  being  in  this  case  an  enjoyment  of  the  land  by  the  person 
who  is  to  pay  the  rent,  under  a  title  derived  from  the  person 
who  has  reserved  the  rent,  by  the  same  instrument  by  which 
he  conveys  the  lands ;  exactly  falling  within  the  words  of  the 
statute^  and  clearly  within  its  principle,  vhich  is  this  —  that  he 
who  departs  with  his  lands,  annexing  to  the  grant  a  cenditioa 
to  have  his  rent  as  the  consideration  for  so  departing  with  them, 
shall  have  that  rent  effectually  secured  to  him  on  the  lands,  and 
that  the  person,  who  enjoys  on  that  condition,  shall  not  be 
allowed  to  throw  difficulties  in  the  way  of  the  person  to  whom 
he  is  bound  to  pay  it,  or  to  raise  objections  to  his  title.     As  to 
this  assumed  proposition  appl)'ing  to  a  case  like  the  present, 
where  the  grantor,  having  a  particular  estate  of  freehold,  de- 
mises for  his  entire  interest,  I  find  ho  authority ;  but  the  case 
ofBulpil  V.  Clarke  *  is  relied  on  to  shew,  that  where  the  fee  is 
granted,  and  a  rent  reserved  with  clause  of  distress,  this  is  a 
rent-charge,  and  not  within  the  statute.     That  case  was  on  a 
demurrer  to  the  cognizance,  which  stated  that  the  plaintiff  en- 
joyed the  lands  subject  to  a  yearly  rent-charge.    The  demurrer 
was  allowed,  and  necessarily  so.     The  cognizance  called  it  a 
rent-charge,  and  did  not  state  the  enjoyment  to  be  under  any 
grant  or  demise  reserving  a  rent.     The  plaintiff  might,  accord- 
ing to  the  pleading,  have  enjoyed  the  land  by  a  title  not  de- 
rived from  the  person  to  whom  the  rent  was  payable;  and 
Serjeant  Lens,  in  his  argument  for  the  demurrer,  says,  the 
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question  is,  **  whether  the  defendant,  making  cognizance  for  a  18€9. 
"  rent-charge  in  terms,  is  within  the  statute."  The  question  v-^-v-**^ 
raised  in  the  very  sound  argument  of  the  present  Mr.  Justice  '^^^f 
Bayley,  who  was  of  counsel  for  the  defendant,  where  he  takes 
the  distinction  on  which  I  rely,  between  a  rent-charge  properly 
so  called,  and  the  case  of  the  grant  of  a  fee  reserving  a  rent, 
was  not  open  on  the  pleadings.  It  is  true  the  Court  is  repre- 
sented as  having  stated,  in  obsefvation  on  Serjeant  Bayley's 
argument,  that  in  the  case  put  by  him  the  party  could  not,  in 
consequence  of  the  statute  of  Quia  EmptoreSf  be  said  to  enjoy 
at  a  rent ;  putting  it  thus  on  the  case  not  coming  within  the 
words  of  the  1 1  G.  2.  With  great  respect  for  that  very  eminent 
lawyer  Sir  James  Mansfield,  and  for  the  rest  of  the  Court,  I 
do  not  understand  why  a  person  enjoying  lands  under  a  grant 
from  another,  and  being  by  the  terms  of  the  grant  liable  to  pay 
a  rent  as  a  consideration  for  that  enjoyment,  and  being  liable 
to  be  evicted  by  an  ejectment  on  the  title  if  he  does  not  pay  it, 
cannot  be  said  to  enjoy  at  a  rent.  The  distinction  taken  by 
Judge  Bayley  appears  to  me  to  be  the  true  one.  —  First,  the 
rent  reserved  upon  such  a  grant  in  fee  differs  from  the  ordinary 
rent-charge  ia  this  essential  particular,  —  that  to  it  a  right  of 
entry,  and  to  have  the  estate  again  on  non-payment  of  the  rent, 
may  be  annexed,  which  would  be  a  void  condition  in^  the  case 
of  an*  ordinary  rent>charge.  Secondly,  in  the  case  of  an 
ordinary  rent-charge  the  grantee  of  the  rent  takes  it  subject 
to  all  the  prior  charges  affecting  the  estates  of  the  grantor,  but 
it  could  not  be  maintained  that  such  a  rent,  reserved  to  the 
original  owner  of  the  fee,  should  be  subject  to  the  incum- 
brancea  of  his  grantee.  But  thirdly,  and  above  all,  if  to  such 
a  grant  in  fee,  reserving  a  rent,  no  clause  of  distress  were 
annexed,  the  rent  would  be  a  rent-seek,  and  then,  by  the 
4  G.  2.,  there  are  the  same  remedies  by  distress  and  impound- 
ing for  a  rent-seek  as  on  a  rent  reserved  upon  lease,  and  there- 
fore such  a  rent  seems  to  be  clearly  within  the  provisions  of  the 
11  G.  2. ;  and  then  to  shut  out  a  rent  reserved  upon  a  grant  in 
fee  from  its  benefit,  merely  because  a  positive  clause  of  distress 
is  contained  in  the  deed,  when  it  would  be  included  if  there 
were  no  such  clause,  seems  to  me  to  attribute  a  virtue  to  the 
word  rent-charge,  which  does  not  in  law  or  reason  belong  to  it. 
Be  this,  however,  as  it  may,  it  is  'a  deciftioti  applying  solely  to 
the  case  of  a  rent  reserved  on  a  grdnt  in  fee,  governed  by  the 
provisions  of  the  statute  of  Quia  Emptore%^  and  does  not  apply 
to  a  case  like  the  present,  whei<e  the  grant  irby  a  person  seised 
of  a  particular  estate  of  freehold. 
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1829.  So  far  I  have  endeavoured  to  shew  that  supposing  a  grant 

of  the  entire  interest  necessarily  to  amount  to  an  assigmnenty 
it  would  not  therefore  follow,  that  a  rent  reserved  upon  it 
would  not  be  within  the  words  and  meaning  of  the  statute  for 
avowries ;  but  is  it  clear  every  grant,  conveying  the  entire  in* 
terest  o£  the  party,  must  operate  as  an  assignment  ?  I  hold 
not,  and  that,  though  the  entire  estate  is  departed  with,  it  still 
is  competent  to  a  court  of  law  to  look  into  the  instrument  for 
the  intention  of  the  parties,  and,  if  they  find  tliat  construing  il 
to  be  an  assignment  would  defeat  their  manifest  intention,  to 
refuse  to  give  it  such  an  effect.  In  this,  I  think  I  am  war* 
ranted  by  analogy  to  the  various  cases  in  which  the  instni* 
nents  of  parties  have  been  made  to  assume  a  name  and 
character  best  fitted  to  effectuate  their  clear  intention;  and  it 
appears  to  me,  that  there  are  direct  authorities  to  shew  that 
assignments  are  not  an  exception  to  the  general  principles  by 
which  the  law  claims  such  a  controlling  power  for  the-  pur- 
poses of  justice.  In  Broomfield  v.  Williamson  *,  lessee  fbi  a 
year  covenanted  for  himself  and  his  assigns  to  pay  the  rent  so 
long  as  he  sliould  have  possession  of  the  thing  let  i  he  assigned 
over  his  term ;  the  term  expired,  and  the  assignee  continued 
in  possession ;  the  lessor  brought  an  action  of  covenant  against 
him  for  the  rent  in  arrear  after  the  expiration  of  the  term,  and 
the  question  was,  whether  this  x»as  such  an  assignee  as  the 
action  xoould  lie  against  ?  Rolle  C.  J.  '*  Though  here  is  not 
*<  an  assignee  strictly  according  to  the  rules  of  the  law,  yet  he 
*<  shall  be  counted  such  an  assignee  as  to  peiform  the  cove* 
^  nants  made  between  the  parties." —  In  PouUeney  v.  Holmes  f^ 
one  holding  for  a  year  and  a  half  granted  his  entire  term  by 
parol,  reserving  a  rent,  and  with  a  clause  of  re-entry,  and  it 
was  held  that  this  should  operate  as  an  under-lease,  and  not  as 
an  assignment,  inasmuch  as  it  would  net  have  had  effect  as  an 
assignment  under  the  statute  of  frauds;  and  although  in  Palmer 
V.  Edtoards  I,  where  the  instrument  purported  in  terms  to  be 
an  assignment,  the  reservation  of  a  rent  with  a  power  of  re- 
entry was  not  considered  sufficient  to  control  the  operation  of 
the  deed  as  an  assignment,  so  as  to  disentitle  the  grantee  to 
maintain  covenant  against  the  head-landlord,  or  to  exempt  him 
from  liability  to  the  head-landlord's  action  of  covenant,  yet 
Judge  Buller  expressly  admits  the  authority  of  PouUeney  v. 
HohneSi  and  reconciles  it  with  his  own  decision,  by  saying, 
that  in  that  case  the  instrument  would  have  been  defeated  if 
^nstrued  as  an  assignment.    Finding,  therefore,^  that  an  in- 
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il^dittent  miii/  be  dofllfCfUM  M  kh  tulsfghnient,  tfioiigll  kctovAlti^  1829. 
fo  the  stficit  fulel  df  lfl#  it  is  noi  soy  iti  otdet  to  susttih  tb<$  vais^^s^ 
rights  df  the  pattiM ;  atid  thKt  fbt  the  Mme  purpose  an  ihstraw  *^^c^ 
nietit  Amy  be  cotiHftled  nctf  to  b^  ati  assignment,  where  ac^  xriddts. 
cfMlhlg  te  the  Ktfict  rules  df  I«w  it  »  fto ;  I  hold  myself  at 
liberty  te  lo6k  into  tdis  insttument  fcrr  the  purpose  of  ^nquirifig 
whether  iM  prlAiBfy  obJeetK  will  be  defeated  by  construing  H 
to  be  All  assignment}  atid,  if  I  find^  that  id  of^^  id  effectuate 
the  substantial  and  principal  covenants  b^weefi  the  pd^ies,  it 
IS  essential  that  a  pritity  of  estate  ^beold  continue  to  subsist 
between  tfce  grantors  ami  their  o#n  tlMnrediste  landlordi  lind 
A6  betweett  fh^  grantors  and  grantee^  I  Ihn  bound  to  say,  that 
the  hifi#amertt  shall  fK>t  be  cohstraed  aa  an  assrgntbent,  the 
efRict  6f  whieh  tb\m  netes^rily  be^  to  desttojr  that  pririty, 
and  to  deibat  thdse  covefnants*  — ^  FirtI,  If  the  inttf uluent  is  art 
ABSlgnment)  the  gfaMof  caMM  perfbrra  hk  6dVenatit  tbt  h 
ranewal  for  the  same  Kves  which  he  tfhall  obtain  undef  his  own 
reoewri  ef  the  dfigiofal  kflise;  he  Would  not  be  entitled  to  take 
such  «  reb^rwal^  awi  eemld  not  make  It. -^  $ec(mdly^  If  the 
gfantee  Wtfife  entitled  ib  get  hid  renewal  dfrectly  frmri  the  head- 
landlord,  wha€  beee^es  ef  the  coAditioiy  amiexed  to  the  cote- 
Mnft  f&f  renewiA,  that  all  aflriears  ef  rent  fo  the  gi^antofs  shall 
be  paid  eff  ?  -^  Thirdly,  How  can  eiect  be  given  to  the  cove- 
nant that  the  aoigas  of  the  grantots  shaH  have  the  benefit  of 
fhe  elause  ef  re-entry,  and  hold  the  eitafe  abaolutely  in  the 
event  of -tlie  rem  not  being  paid  ?  -^  Fourthly,  How  can  the 
eOtenaMt  by  which  the  grantee  is  bound  to  tenew  be  enforced 
by  any  person  ?^-^  When  I  thus  see  tlvef  oonthnianee  of  a  privity 
of  eMafte  ie  essentM  tOr  enable  the  pAHies  te  enerdse  the 
rightti  which  they  htf^e  reserved,  and  to  perfornr  the  dutiea  for 
whteh  th^  have  eontraoted,  I  cannot  eall  this  an  assignment, 
which  wovM  defeat  that  privity^  bet  must  giv^  it  that  name 
which  the  pf^ies  themselves  throughout  the  entire  instrument 
hanre  gWen  it)  **  a  demise,''-^  a  grant  6t  a  lease  fof  three  Hvei^ 
flied  a  edatttm  for  a  perpetuel  lea^^ 

I  htfre  fell  it  my  duty  to  u^ge  this  part  of  the  ea^  at  the 
risk  of  being  thought  tedious,  because  the  notion  of  a  rfgid 
abaelute  assignment  by  an  unbending  rule  of  law,  mdependent 
of  the  laten^on  of  the  parties,  has  been  carried  in  the  argtH 
ment  to  the  alarming  extent  of  saying,  that  the  grant  of  aiv 
interest,  for  the  same  lives  for  which  the  grantor  holds,  neces^ 
rttffly  carries  wiA  it  the  covenant  for  perpetual  renewal,  which 
is  a  legal  covenant  running  with  the  land ;  and  that  if  a  person 
having  such  an  interest  grants  for  three  lives,  reserving  a  rent,< 
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1829.  and  DOt  purporting  to  give  to  the  grantee  the  benefit  of  the 
covenant  for  perpetual  renewal^  still  the  grantee  must  have  it 
by  virtue  of  the  absolute  assignment ;  a  position  thisy  so  formi- 
dable in  this  country,  where  these  renewable  interests  are  cod« 
sidered  as  perpetuities,  and  where  the  proprietors  are  in  the 
habit  of  demising  for  the  same  lives  for  which  they  themselves 
hold,  (as  in  the  case  where  the  lives  in  the  original  lease  are 
those  of  members  of  the  royal  family,)  that  it  goes  to  shake  the 
foundations  of  property. 

As  to  the  cases  which  have  been  cited  to  shew  that  where  a 
termor  for  years  grants  for  his  entire  term,  reserving  a  rent* 
he  cannot  avow  under  this  statute,  it  is  not  necessary  for  the 
decision  of  the  present  case  to  enter  into  them.  The  cases 
of V.  Cooper  ♦,  and  of  Parmenter  v.  Webber  t,  sup- 
posing those  cases  to  have  the  effect  of  deciding  the  point  for 
which  they  are  cited,  rather  afford  an  argument,  that  in  the 
case  of  freeholds  the  grant  for  the  entire  interest  would  not 
prevent  the  avowry  under  the  statute ;  for  if  otherwise,  the 
decisions  would  have  been  rested  on  the  fact  of  there  being  an 
assignment  of  the  entire  interest ;  and  the  circumstance  of  its 
being  a  term  for  years  would  not  have  been  material.  But 
these  cases  have  merely  decided,  that  the  instruments  stated  in 
them  amounted  to  assignments,  and,  therefore,  that  a  distress 
could  not  be  supported;  but  they  have  neither  decided — 1st, 
that  it  is  not  open  to  the  Court  to  look  into  the  whole  of  the 
instrument  so  as  to  ascertain  whether  the  agreement  of  the 
parties  would  be  defeated  by  construing  it  an  assignment ;  nor, 
2dly,  was  any  question  raised  in  those  cases  on  the  mode  of 
avotvingf  but  merely  on  the  right  of  distraining  ;  and  the  entire 
amount  of  those  cases  is,  that  where  a  party  absolutely  assigns 
his  whole  term,  reserving  a  rent,  without  any  clause  of  dis- 
tress, such  party  cannot  distrain,  the  rent  not  being  a  rent- 
seek,  and  therefore  not  aided  by  the  4  G.  2.  The  fair  inference 
from  these  cases,  therefore,  is,  that  the  only  question  was  as  to 
the  right  of  distraining  under  the  4  G.  2. ;  and  that  if  the  rent 
could  be  so  distrained  for  under  that  act,  it  could,  of  course, 
be  avowed  for  under  the  11  G.  2. 

I  own,'  indeed,  I  do  not  exactly  feel  the  force  of  the  argu- 
ment, used  in  these  cases,  to  shew  that  the  rent  was  not  a 
rent-seek,  and  it  seems  not  easy  to  reconcile  it  with  the  deci- 
sion in  Nexocomb  v.  Harvey  X^  and  a  great  variety  of  other 
cases  to  the  same  effect.    I  have  not  been  able  to  find  the 
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passage  in  the  Year  Book  referred  to  as  the  authority  to  sus«         1829. 
tain  those  two  cases  *  ;  nor,  if  such  a  dictum  is  to  be  found  in 
the  time  of  Edvo.  3.  when  a  termor  for  years  was  of  so  little         r^^ucs 
account  in  the  law,  and  could  not  falsify  in  a  common  recovery, 
should  I  hold  it  sufficient  to  outweigh  the  more  modern  cases    • 
which  have  grown  out  of  the  present  state  of  property,  and  the 
increased  importance  of  such  terms. 

Although  the  case  of  a  rent  reserved  by  a  person  granting 
his  entire  term  for  years,  does  not  necessarily  involve  that  on 
which  we  are  now  to  decide,  it  is  one  of  so  much  importance  in 
this  country,  that  I  think  it  necessary  to  say,  that  it  does  not 
appear  to  me  that  those  cases  have  decided,  that  if  it  can  be 
fairly  collected  from  the  lease,  that  the  party  demising  for  his 
entire  term  meant  that  it  should  operate  as  a  demise,  and  not 
as  an  assignment,  such  grant  should  not  operate  according  to 
the  intention  of  the  parties.  If  it  should  become  necessary  to 
decide  on  the  case  of  the  immediate  lessee  of  a  bishop>  demising 
for  his  own  term,  and  reserving  a  rent  and  clause  of  re-entry, 
and  covenanting  to  renew  with  his  lessee  so  often  as  he  himself 
should  renew  with  the  bishop,  I  apprehend  a  court  of  law 
would  pause  before  it  decided  such  an  instrument  to  be  an 
assignment,  so  as  to  preclude  the  grantor  from  the  remedies 
given,  either  by  the  avowry  or  ejectment  statutes,  or  from  the 
operation  of  the  Irish  act  of  the  5  G.  2.  c.  4.  s.  4.  (4  G.  2.  Eng* 
c.  2fi*  s.  6.),  by  which  the  surrender  of  the  head-landlord  is 
made  effectual,  without  the  surrender  of  the  undertenants. 

The  opinion  which  I  give  in  this  case  is  of  course  confined 
to  the  question  arising  on  the  clause  which  gives  the  general 
avowry;  but  I  beg  not  to  be  considered  as  intimating  any 
doubt  on  the  question,  whether  a  person,  situated  as  the  avow- 
ant here  b,  can  be  considered  as  a  landlord,  within  the  mean- 
ing of  the  great  body  of  remedial  acts  which  regulate  the  law 
of  ejectment  between  landlord  and  tenant,  or  as  attaching  any 
value  to  the  arguments  used  to  shew  that  a  landlord,  within 
these  acts,  must  be  clothed  with  the  attributes  belonging  to 
the  owner  of  a  seigniory,,  according  to  the  strict  law  of  tenure. 
I  do  not  apprehend,  that  in  refusing  to  give  such  a  meaning  to 
the  term  "  landlord,"  we  are  liable  to  be  considered  as  ex- 
ploining  away  legal  meanings,  by  resorting  to  popular  significa- 
tions.. In  the  first  section  of  this  very  act,  the  11  Ann.  c.  2.  is 
recited  and  amended,  and  in  that  the  terra  "  landlord"  is  used 
by  the  legislature,  as  applicable  to  one  who  has  departed  with 

•  43  EtU  S.  4. ;  it  is  a  mistake  for  45  Ed.  3.  8. 
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1829.  bis  entire  interest.  It  prorides  that  a  tenant  overholdidg  after 
the  determination  of  his  term,  and  after  demand  by  bin  land* 
lord,  shall  paj  double  rent  to  his  landlord,  or  to  sucb  petvon  td 
whom  the  immediate  reversion  of  sucb  lands,  expectant  on  the 
determination  of  such  lease,  shall  belong.  Now,  it  is  cleat  that 
iucb  immediate  reversion  could  not  belong  to  any  other  person 
than  the  landlord,  unless  the  interest  of  the  landlord  expired 
with  that  of  the  tenant.  It  does  not»  therefore,  seem  dnreason- 
able  to  use  the  word,  in  the  remaining  sections  of  the  act,  in 
the  same  sense  in  which  the  legislature  has  clearly  used  it  in 
the  first ;  and  more  especially,  if  this  is  done  to  girejeffect  to 
the  remedy  in  a  case  plainly  falling  within  the  mischief.  I 
tbink  also  that  I  am  somewhat  fortified  against  the  suppositiovl 
of  adopting  a  loose  and  popular  sense  of  the  term  **  landlord," 
by  what  fell  from  Lord  Mansfield,  and  was  adopted  by  the 
Court  of  King's  Bench,  in  the  case  of  Fairdnim  d.  Fattier  ▼* 
ShamiUle,^  There  the  question  was  on  the  meaning  of  the 
term  **  landlord,*'  for  the  purpose  of  entitling  a  party  to  take 
defence  to  an  ejectment,  and  Lord  Mansfield  held,  that  a  per* 
son  who  bad  never  been  in  possession,  and  who  wished  to  try 
bis  title,  as  upon  a  supposed  escheat,  against  a  person  claiming 
as  heir,  although  he,  hx  the  strict  sense  of  the  word,  was  not  a 
landlord,  was  yet  entitled,  as  such,  to  take  defence ;  it  being 
sufficient  that  he  claimed  in  privity  of  estate  with  the  person 
who  had  filled  that  character,  and  this  in  order  to  let  in  a  trid 
of  the  real  merits  of  the  case ;  and  I  feel  this  anthority  the 
more  applicable,  as  it  related  to  the  use  of  the  term  in  the  sta- 
tute of  11  G.  2.  c.  19.f,  the  very  act  which  gives  the  general 
avowry ;  and  I  must  believe  that  Lord  Mansfield  would  have 
thought  himself  justified  in  giving  the  same  liberal  construction 
to  the  same  term  occurring  in  another  section  of  the  same  act 
of  parliament. 

As  to  the  case  of  Brown  v.  Bond!  d.  The  Trustees  of  Dr. 
Sterne  s  Charities%j  it  might  be  sufficient  to  say  that  it  was  the 
case  of  an  ejectment  for  non-payment  of  rent  upon  a  grant  in 
fee,  and  therefore  not  governing  this  case;  but  I  think  it 
necessary  to  say,  that  I  do  not  hold  myself  bound  by  that  de- 
cision in  preference  to  the  opinion  expressed  by  the  majority  of 
the  twelve  Judges,  and  by  the  Court  of  Exchequer,  in  the 
cases  which  have  been  referred  to  in  the  argument ;  nor  does 
it  appear  to  me  by  any  means  clear,  that  that  question  was 
open  to  discussion  in  the  case  of  Sterne' 9  Charities,  inasmuch 
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as  the  judgment  in  the  previous  ejectment  for  non-payment  of  I8579* 
rent  remained  unrerersed.  On  this  latter  point  there  have 
been  opposite  decisions  in  the  Courts  of  King's  Bench  and 
Common  Fleas.*  As  to  the  case  of  Rankin  t«  Newsamff  it 
was  a  deckioQ  on  the  effect  of  an  assignment  of  a  term  for 
years,  and,  therefore,  not  strictly  applicable  to  the  present 
case.  I  am  bound,  however,  consistently  with  the  arguments 
I  have  used,  to  deny  the  authority  of  that  case,  both  as  to  the 
admissibility  of  the  evidence  which  was  received,  and  as  to  the 
effect  allowed  to  it  when  received. 

In  difiering  from  opinions  which  I  highly  respect,  it  is  a  great 
satisfaction  to  me,  that  in  affirming  the  jiudgment  of  the  Coorl 
of  Common  Pleas,  I  am  supported,  not  merely  by  the  opinion 
of  the  majority  of  that  Court,  and  by  the  repeatedly  expressed 
opinion  of  the  Court  of  Exchequer,  and  by  the  opim'on  of  the 
majority  of  the  Judges  in  Hogan  v.  Fitxgerald%,  upon  the 
eiect  of  a  grant  of  the  entire  interest,  with  reference  to  the 
ejectment  ^statutes  ;  but  by  a  unanimous  and  deliberate  decision 
of  the  Court  of  King's  Bench,  in  the  case  of  Jack  d,  Morrison 
V.  Liitley  in  the  year  1817>  when  Lord  Downes  was  Chief 
Justice.  $ 

On  the  whole,  I  am  of  opinion,  that  the  judgment  of  the 
Court  of  Common  Pleas  onght  to  be  affirmed.  In  giving  that 
opinion,  I  am  sure  I  am  furthering  the  justice  of  the  case 
against  a  most  unrighteous  defence.  1  am  satisfied  that  I  am 
forwarding  the  object  of  the  act  of  pariiament,  as  well  as  com« 
plying  with  its  letter;  and  I  have  satisfied  myself  that  my 
opinion  is  founded  on  clear  analogy  to  the  weH  settled  princi" 
pies  of  the  law,  and  on  authorities  directly  bearing  upon  the 
point. 

Bushe  C.J.  —  I  should  be  glad  I  could  abridge  the  opinioo 
which  I  have  to  deliver,  by  reference  to  the  judgments  of  those 
of  my  brethren,  with  whom,  in  the  result,  I  agree ;  but  it  is 
impossible  for  me  to  do  so,  for  this  reason,  that  I  cannot  con- 
cur, in  the  whole,  with  their  opinions.  The  case  has  been 
argued  in  two  ways,  both  at  the  bar  and  on  the  bench :  Ist,  as 
to  what  the  question  would  be  if  all  the  facts  of  the  case  ap- 
peared  upon  the  deed  of  1821 ;  and,  Sdly,  as  to  their  eflect  if 
proved  aliunde  :  and  on  the  first  of  these  questions,  I  have  the 
misfortune  to  differ  from  those  who  have  concurred  with  me 
upoB  the  second* 

•  Vide  Batty,  80.    f  1  Huds.  &  Brooke,  70.     |  1  Huds.  9s  Bro.  77n^I. 
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1829.  The  exact  question  on  this  record  appears  to  be,  Whether 

the  evidence  given  by  the  Plaintiff  is  conclusive  against  the  De- 
fendants upon  the  Plaintiff -s  plea  ofnon  tenuUf 

That  evidence  was  shortly  this,  —  that  the  lives  in  the  deed  of 
1821,  under  which  the  Plaintiff  holds  the  lands,  are  the  same  as 
those  for  which  the  avowants  themselves  held  them  from  another 
person  at  the  time  of  executing  the  deed. 

I  decline  giving  any  opinion  upon  the  statutes  giving  and 
regulating  ejectments  for  non-payment  of  rent,  upon  which  so 
much  was  said  during  the  argument,  and  which  appear  to  me 
to  raise  a  distinct  question  from  that  which  we  are  here  to 
decide,  and  shall  confine  myself  to  a  consideration  of  what  is 
the  due  construction  of  the  statute  giving  the  general  avowry, 
25  G.  2.  Ir.  c.  13.  .f.  4.  (1 1  G.  2.  Eng.  c.  19.  s.  22.) ;  and  accord- 
ing  to  my  view  of  the  question,  it  may  be  still  further  simplified 
by  excluding  from  consideration  the  arguments  used  upon  the 
words  of  the  avowry  now  before  us,  and  by  assuming,  that  in- 
stead of  its  being  alleged  that  the  Plaintiff  held  as  tenant  by 
virtue  of  a  certain  demise,  the  avowant  had  averred,  in  the 
exact  words  of  the  statute,  and  according  to  the  precedent  in 
Haire  v.  Lloyd  *,  that  the  Plaintiff  enjoyed  the  premises  by 
virtue  of  a  certain  demise  at  a  rent. 

On  the  part  of  the  Plaintiff  it  has  been  argued,  1st,  that  the 
legal  effect  of  the  identity  of  the  lives  is  to  make  the  deed  of 
1821  an  assignment  of  the  grantors'  whole  interest  subject  to  a 
rent  charge ;  and,  2dly,  that  if  such  be  the  effect  of  it,  the 
plea  in  bar,  of  non  tenuity  is  supported  :  the  Plaintiff  not  having 
enjoyed  by  virtue  of  a  demise  at  a  rent.  On  the  part  of  the  De- 
fendants, besides  disputing  both  those  propositions,  it  has  been 
contended  as  a  preliminary  objection,  that  it  is  not  open  to  the 
Plaintiff  to  raise  those  questions ;  because,  having  executed  a 
deed,  purporting  to  be  a  leasee  and  containing  the  usual  cove- 
nants between  landlord  and  tenant,  ho  is  not  at  liberty  to  con- 
trovert tlie  fact  of  that  man  being  his  landlord,  under  whom  he 
went  into  possession  on  the  terms  of  paying  rent  according  to  a 
certain  lease. 

The  q.uestions  raised  by  both  parties  are  capable  of  being 
looked- at  in  two  di£R?rent  points  of  view:  —  1st,  on  the  sup- 
position that  the  identity  of  the  lives  appeared  on  the  face  of 
the  deed  upon  which  the  Defendants  relied;  —  2dly,  on  the 
supposition  (which  is  the  fact  here)  that  it  appears  by  evidence 
aliunde  given  by  the  Plaintiff.  They  are  very  different  ques- 
tions, but  it  is  necessary  to  consider  both. 

•  1  Ridg.  P,  C.  384.     Vern.  &  S.  127»  S*  C. 
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The  Plaintiff's  counsel  have  relied  on  the  case  of  BulpU  r.  1829. 
Clarke  *,  as  an  authority  for  this,  which,  as  a  general  propro-  v^^'v*^-^ 
sition,  that  case  fully  establishes,  viz.  that  the  statute  giving  the  n^ucc 
general  avowiy  does  not  extend  to  rents-charge.  It  is,  how- 
ever, observable,  that  in  Bulpit  v.  Clarke^  the  avowry  was  made 
by  the  Defendant  for  a  rent-charge  in  terms— and  the  case 
does  not  enable  us  to  say  under  what  kind  of  rent*charge  the 
Defendants  avowed.  In  that  case,  the  argument  of  Serjeant 
Bayley  calls  the  attention  of  the  Court  to  a  distinction  between 
two  kinds  of  rents^charge^  one  of  which  he  contended  was  within 
the  words  of  the  statute,  and  the  other  not ;  one  (which  may  be 
called  an  express  rent'*charge)  is  where  the  owner  of  an  estate 
grants  a  rent  issuing  out  of  the  estate  to  a  stranger  with  a  clause 
of  distress;  this,  said  he,  is  a  rent-charge,  and  is  not  within  the 
statute,  for  the  grantor  of  the  rent*charge  does  not  enjoy  the 
land  under  any  grant  or  demise  from  the  grantee  of  the  rent. 
But  the  other,  which  may  be  called  a  constructive  rent-charge, 
is  where  the  original  owner  of  the  land  aliens  the  land  in  fee, 
reserving  a  rent  with  a  power  of  distress ;  this  also,  says  he,  is  a 
rent-charge,  because  siace  the  statute  of  Qjuia  Emptores,  a  man 
cannot  grant  an  estate  to  be  holden  of  himself  in  fee,  and  con- 
sequently the  rent  cannot  be  a  rent -service,  and  yet  the  alienee 
enjoys  the  land  under  a  grant  under  the  alienor  to  whom  the 
rent  is  due,  'which  brings  the  case  within  the  very  words  of  the 
statute  giving  the  general .  avowry ;  and  it  is  to  be  observed, 
that  the  words  of  the  statute  do  not  require  that  the  premises 
should  be  holden  of  the  person  to  whom  the  rent  is  due,  since 
the  word  used  is  not  holden^  but,  simply,  enjoyed. 

From  the  pleadings  in  Bulpit  \»  Clarke,  as  I  before  observedy- 
it  does  not  appear  under  which  of  these  two  descriptions  of 
rent-charge  the  Defendant  avowed  ;  but  the  Court  take  notice 
of  Serjeant  Bay  ley's  distinction,  and  in  their  judgment  answer 
it  by  saying,  **  that  even  in  the  latter  case  the  land  cannot  be 
**  said  to  be  enjoyed  at  that  rent,  though  a  clause  of  distress 
**  might  be  inserted  in  the  deed."  If  the  nature  of  the  rent- 
charge  had  appeared,  perhaps  those  words  might  be  considered 
as  a  dictum  not  necessarily  called  for  by  the  case.;  but,  as  it  is, 
the  judgment  of  the  Court  must  be  considered  to  be,  that  a 
general  avowry  under  the  statute  cannot  be  maintained  in  the 
case  of  a  rent-charge  of  either  kind,  because  in  that  case  it 
might  have  been  of  either  kind,  and  the  Court  decided,  that, 
whatever  was  the  nature  of  the  rent-charge,  the  avowry  could 
not  he  maintained ;  and  therefore,  if  this  were  the  case  cf  a 
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fee  farm  grant»  at  a  rent,  with  a  clause  of  distress,  I  should  feel 
myself  coerced  by  that  authority  to  hold  such  a  rent-charge  is 
not  within  the  statute. 

But  when  we  look  at  the  reasoning  of  the  Judges  in  thai 
case,  we  are  carried  further  than  the  exact  case  before  them* 
That  reasoning,  so  far  as  it  applies  to  fee  farm  grants  with 
clauses  of  distress,  rests  in  terms  upon  this  proposition ;  —  that 
a  man  who  has  granted  his  whole  interest  cannot  be  said  to 
come  within  the  statute,  i.e.  cannot  allege  that  his  grantee 
enjoys  the  land  under  a  grant  or  demise  ai  a  rent ;  and  if  that 
be  the  true  principle,  it  is  not  easy  to  understand  how  the  grant 
of  an  estate  in  fee  simple  differs  in  principle  from  the  grant  of 
a  man's  entire  estate  of  any  other  kind. 

Upon  the  precise  case  now  before  us  (the  grant  of  an  estate 
pur  autre  vie)  I  am  not  aware  of  any  decision.  But  upon  the 
grant  of  the  entire  interest  in  a  term  for  years  there  are  two 
cases  which  deserve  consideration. —  The  first  of  these,  <  ■  ■ 
V.  Cooper  ^i  has  been  treated  by  some  text  writers  as  inac- 
curately reported,  and  probably  is  so; — the  Court  is  repre« 
sented  to  have  said,  '*  that  tliere  is  no  such  thing  as  a  rent-seek, 
**•  rent-service,  or  rent-charge  issuing  out  of  a  term  for  years;*' 
and  it  was  argued  before  us,  for  the  Defendants,  that  the  case 
was  decided  upon  that  obselete  principle,  and  therefore  could 
not  govern  any  case  but  one  of  a  term  for  years.  But  the  pro- 
position attributed  to  the  Court  is  not  at  all  borne  out  by  the 
passages  referred  to  in  Brooke's  Abridgment,  and  the  Year 
Book  there  cited.  What  is  said  by  Finchden  in  E*  ^  Edw.  d.  8. 
pi.  10.  (by  mistake  called  ^SEdto.  3.  4*.  in  Wilson,)  is  only  this, 
— -  *Mf  1  have  only  a  term  for  years,  and  let  to  you  all  my  estate 
*'  of  the  term  rendering  me  a  certain  rent,  I  believe  that  I 
**  cannot  distrain  if  the  rent  should  be  in  arrear  ;*'  and  for  that 
alone  the  Year  Book  is  cited  by  Brooke ;  and  the  proposition 
is  not  made  to  depend  on  the  interest  being  for  years,  but  upon 
the  fact  that  all  the  interest  was  granted,  and  no  reversion  was 
left:  and  that  the  law  was,  in  ancient  times,  held  to  be  the 
reverse  of  what  is  stated  in  Coopers  case  in  Wilson  appears 
from  the  Year  Book,  2  EdwA.  11.  pi.  2.  In  that  case  a  termor 
for  eighty  years  subdemised  for  fifteen  years,  reserving  rent, 
and  distrained  for  that  rent.  Littleton,  who  was  counsel  in  the 
cause,  said,  '*  It  seems  that  he  cannot  distrain  on  account  of 
*'  this  reversion,  for  he  has  no  reversion  except  the  reversion 
^<  of  a  chattel :  **  But  Moile  J.  answered  him,  —  <<  It  is  weH 
^'  enough  ;  but  if  he  had  granted  all  his  term  rendering  rent 
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**  it  would  be  otherwise.*'  This  is  consistent  with  the  sections  1829. 
of  Littleton  (213,  214.  216,  217-)  cited  in  the  present  argu- 
ment; and  Sir  Edward  Coke's  Commentaries  upon  them :  and 
the  principle  of  the  common  law  seems  to  have  been  this,  -<- 
that  disirtss  is  not  incident  to  a  grant  of  land  with  the  resenr- 
ation  of  an  annual  or  periodical  sum,  where  there  is  no  re* 
version ;  that  where  there  is  a  reversion  of  any  kind,  the  rent 
reserved  is  reni^  properly  so  called,  or  retU-service,  having  dis* 
tress  incident  to  it ;  where  th^re  is  no  reversion,  but  a  clause  of 
distress  is  inserted  in  the  deed,  it  is  a  rtnUcharge,  granted,  as 
it  were,  by  the  grantee  of  the  land  to  the  grantor ;  and  where 
there  is  no  clause  of  distress  reserved  by  the  indenture,  it  is  a 
reni'uckt  which  at  common  law  did  not  enable  the  grantee  to 
distrain,  hut  lef\  him  to  his  action  on  the  contract,  by  force  of 
which  alone  it  was  due ;  and  such  continued  to  be  the  law  until 
the  11  Ann.  Jr.  c.  2.  ^,7.  (4G.2.  £ff^.  c  28.  sA5*9  enacted 
some  years  before  the  case  in  Wilson  was  decided,)  which  em- 
powered all  persons  to  distrain  for  rent-seek,  according  to  the 
English  act,  ^*  as  in  the  case  of  rent  reserved  upon  lease  :"<^ 
the  words  of  the  Irish  act  are,  *'  as  in  cases  <ifrent'ckargesm* 

The  case  in  Wilson  is  also  imperfectly  reported  in  not 
statiog  the  nature  of  the  instrument  which  is  called  an  assign-^ 
ment.  Had  that  assignment  been  by  indenture,  the  rent  re^ 
served  would  have  been  a  rent'Seck,  which  could  have  beea 
distrained  for  under  the  recent  statute ;  and  the  language  of 
the  Court*  ''  thaf  the  avowant  could  not  distrain,  but  must 
**  bring  his  action  on  the  contract,"  would,  in  my  opinion^ 
clearly  be  wrong,  as  appears  from  the  authorities  collected  bjr 
the  editor  of  Freeman's  Law  Reports  (edit.  1826.),  in  a  nota 
to  Floyd  V.  Langfield,  p.  218.  The  decision  then  roust  bo 
simply  this,  -^  that  the  avowant  could  not  distrain  as  for  a  rent- 
charge,  there  being  no  clause  of  distress ;  nor  for  rent-seck» 
there  being  no  reservation  by  indenture ;  nor  for  rent*service» 
there  being  no  reversion  to  which  it  could  be  incident. 

The  same  result  will  follow,  with  less  difficulty,  from  a  con^ 
aideration  of  Parmenter  v.  Webber  ^^  because  in  that  case  the 
rent  certainly  was  not  reserved  by  indenture,  and  besides^  the 
avowry  was  plainly  general  under  the  statute*  lu  that  case» 
(00)  the  decision  was,  that  the  avowant  could  not  distrain  .*  and* 
in  both,  the  Court  decided  that  distress  is  not  incident  to  a  re- 
servation of  rent  upon  a  grant  of  a  man's  entire  interest  in  a 
t^nii  for  years.    In  neither  case,  however,  is  the  question 
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decided,  which  was  before  the  King's  Bench  in  Ireland,  in 
Rankin  v.  Nexosam*,  and  which  arose  upon  the  grant  by  a 
termor  for  years  of  his  whole  interest,  by  an  indenture  reserving 
rent,  with  a  clause  of  distress ;  that  is,  whether,  admitting  that 
the  avowant  was  entitled  io  distrain^  a  general  avowry  under 
the  statute  could  be  maintained  ? 

It  is  not  necessary  to  consider  what  would  have  been  the 
effect  of  a  reservation  of  rent  by  indenture,  without  a  clause  of 
distress,  because  both  in  this  case,  and  in  Rankin  v.  Newsa'm^ 
there  was  a  clause  ofdistress^  and  upon  that  state  of  facts  there 
is  no  decided  English  authority ;  and  we  have  only  what  is  fur- 
nished by  an  analogy  to  the  case  of  Bulpit  v.  Clarke.  But  that 
analogy  seems  perfect,  unless  a  sound  distinction  can  be  estab* 
Sshed  between  a  fee  farm  grant  and  the  assignment  of  a  term 
for  years.  The  cases  as  to  terras  for  years  were  certainly  not 
decided  (as  was  erroneously  inferred  from  the  case  in  Wilson) 
upon  any  thing  peculiar  to  that  class  of  interests ;  and  the 
judgment  of  the  Court  in  Bulpit  v.  Clarke  is  in  terms  rested 
upon  a  principle  common  to  both,  viz.  that  *!  the  act  was  not 
^<  meant  to  apply  to  a  rent-charge,  which  does  not  issue  out  of 
**  the  land  as  service ;"  and  from  both  I  infer  that  which  was 
decided  in  Rankin  v.  Nexvsam,  viz.  that  no  man  who  grants  his 
whole  estate  in  fee,  or  in  a  term  for  years  by  indenture,  reserv- 
ing rent  with  a  clause  of  distress,  can  avow  generally  under  the 
statute  for  a  distress  taken  by  him.  It  remains,  therefore,  to 
be  considered,  what  the  law  is  in  the  case  now  before  us,  t.  e.' 
of  a  man  seised  pur  autre  vie  granting  his  whole  estate  by  in- 
denture, reserving  rent,  with  a  clause  of  distress,  and  whether 
such  a  case  can  be  distinguished  from  those  which  I  have  been 
considering. 

In  arguing  this  part  of  the  case,  the  counsel  for  the  Plaintiff 
contended,  that  as  estates  pur  autre  vie  were  not  within  the 
statute  of  Quia  Emptores,  they  were  not  affected  by  it:  that 
the  law  in  this  respect  as  to  fee  simple  estates  was  merely  by 
force  of  that  statute,  which  is  confined  to  them;  and  that 
although  the  grant  of  a  man's  fee  simple  estate  to  another 
in  fee  simple  charged  with  a  rent,  even  though  there  be  a 
clause  of  distress,  leaves  no  estate  or  reversion  in  the  grantor, 
but  gives  him  merely  a  rent-charge  on  the  estate  of  the  grantee* 
as  if  the  rent  was  granted  to  him  by  the  grantee  of  the  estate, 
yet  that  estates  pur  autre  vie  continue  to  be  as  before  the 
statute.     Supposing  that   to  be  correctly  stated,  it  remains 
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however,  to  be  considered,  what  was  the  law  in  that  respect  as  1831. 
to  such  estates  before  the  statute.*  Upon  the  operation  of 
that  statute,  and  the  state  of  the  law  before  it  was  passed, 
there  is  a  good  summary  of  the  authorities  and  principles  in 
Watkins  on  Descents,  p.  4.  The  result  is  this :  in  fee-simple 
estates,  before  the  statute,  after  a  grant  in  fee-simple,  there 
was  a  seigniory  and  tenure  between  the  grantor  and  grantee, 
which  grew  out  of  the  peculiar  nature  of  a  fee-simple  estate,  by 
virtue  of  which  if  A.,  seised  in  fee,  granted  to  B.  and  his  heirs, 
A.  would  have  been  entitled  to  the  land  itself  on  the  failure  of 
the  heirs  of  B.,  and  that  escheat  was  considered  as  a  reversion ; 
and  if  upon  a  grant  of  that  nature  a  rent  was  reserved,  that 
rent  was  considered  as  a  rent-service  incident  to  that  reversion ; 
and,  therefore,  the  Plaintiff's  counsel  in  the  present  case  have 
been  obliged  to  contend,  that  in  the  case  of  a  grant  of  a  man's 
whole  interest  in  an  estate  pur  autre  vie,  to  another  and  his 
heirs,  a  similar  reversionary  interest  would  remain  in  the 
grantor,  because  the  special  occupant,  /.  e,  the  heirs  of  the 
grantee,  might  fail.  •  But,  that,  in  such  a  case,  the  lands  would 
revert  to  the  grantor,  is  a  proposition  in  support  of  which  no 
authority  has  been  cited,  and  unless  that  be  assumed,  the  found- 
ation of  the  argument  must  give  way.  Whether,  before  the 
statute  of  frauds,  such  a  failure  of  the  special  occupants  would 
have  made  a  case  of  common  occupancy,  is  a  question  mooted 
in  a  note  to  the  case  of  Jones  v.  Goodchildf,  and  the  case  of 
Jenuon  v.  Lord  Lexington  %  seems  expressly  to  decide  that  a 
tenant  pur  autre  vie,  granting  his  whole  interest  to  another  and 
his  heirs,  has  no  reversion.  I  cannot,  therefore,  discover  any 
thing  in  the  freehold  nature  of  the  estate  inconsistent  with  the 
general  principle,  that,  after  the  grant  of  a  man's  entire  interest 
in  lands,  the  grantee  does  not  hold  under  the  grantor ;  a  prin- 
ciple which  has  been  acted  upon  in  England,  in  the  cases  of 
Bulpit  V.  Clarke,  in  the  case  in  Wilson,  and  in  Parmenter  v. 
Webber^  and  lately,  in  Ireland,  in  Rankin  v.  Netvsam,  That 
such  is  the  principle  as  to  fee-simple  estates,  is  not  disputed ; 
that  such  is  the  principle  as  to  estates  for  years,  I  have  en^ 
deavoured  to  shew ;  and  I  cannot  understand  that  there  is  any 
sound  distinction  which  can  prevent  the  application  of  it  to 
estates  pur  autre  vie. 

It  has,  however,  been  argued  that  the  English  cases  cannot 
govern  this,  as  the  statutes  giving  the  general  avowry  are  not 
the  same  in  both  countries ;  and  we  are,  therefore,  to  consider 
whether  there  is  any  such  difference  between  the  Irish  statute, 
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and  the  English  on  the  same  subject,  as  will  call  for  a  decision 
of  the  question  before  us  different  from  the  adjudications  in 
England.  There  are  differences,  but,  in  my  opinion,  none  that 
affect  this  question. 

The  English  statute  mentions  rent,  (in  the  singular  number,) 
quit-rents,  heriots,  and  other  services,  which  words,  (i.  e.  quit- 
rents,  heriots,  and  other  services,)  are  not  included  in  the  Irish* 
Upon  that  statute,  (the  English,)  the  construction  has  been 
strict,  aiid,  as  appears  from  the  several  cases  cited  in  the  argu- 
ment, the  word  rent  has  been  interpreted  to  mean  rent  reserved 
to  a  person  having  a  reversion,  while  upon  the  other  words 
which  follow,  it  has  been  held  that  a  heriot  custom  is  not 
within  the  statute,  but  only  heriot  service,  although  it  was  con- 
tended for  the  avowant  that  it  was  within  the  equity  and  meaning 
of  it,  though  not  within  the  words,  Uoi/d  v,  Winton.  • 

In  the  Irish  act  the  words  quit'rents,  heriots,  and  other  ser* 
wees,  are  not  found,  and  when  it  comes  to  state  what  the 
Defendant  may  allege  in  his  avowry,  in  addition  to  the  words 
in  the  English  act,  which  are,  "  enjoyed  the  same  under  a  grant 
**  or  demise,'*  the  Irish  act  has  the  following  words  — "  or 
*'  article,  minute  or  contract  in  writing." —  There  is  no  other 
difference.  This  clearly  introduces  into  the  act  a  class  of 
cases,  in  which  the  legal  relation  between  landlord  and  tenant 
does  not  exist ;  and  if  I  could  give  to  those  words  the  meaning 
of,  any  article,  minute  or  contract  in  writing  ascertaining  any 
kind  of  rent,  I  might  find  myself  justified  in  giving  to  the  Irish 
statute  a  more  free  construction  than  has  been  given  to  the 
English ;  but  when  I  look  to  the  preamble  of  the  section  in 
the  Irish  act,  which  recites  the  necessity  for  the  alteration  in 
the  law,  I  cannot  give  to  those  words  any  other  meaning,  than 
that  land,  enjoyed  under  an  equitable  contractor  a  legal  de* 
ntise,  shall,  for  the  purposes  of  this  act,  be  considered  as  land 
actually  held  under  a  legal  demise.  That  preamble  states, 
that  —  "  avowries  or  conusance  upon  distresses  for  rent  cannot, 
*^  as  the  law  now  stands,  be  made  upon  such  articles,  minutes, 
**  or  contracts  as  aforesaid,  notwithstanding  there  hath  been  an 
<^  ejectment  under  the  same,  and  the  rent  ascertained  by  such 
"  articles,  minutes,  or  contracts."  The  word  such  refers  to  the 
previous  section,  the  third ;  which  again  refers  to  the  second, 
in  which  the  words  are  —  '<  whereas  several  lands,  tenements, 
"  and  hereditaments,  in  divers  parts  of  this  kingdom,  are  en- 
'' joyed  under  articles,  minutes,  or  contracts  in  writing, 
'V  whereby  the  rent  payable  for  the  same  is  ascertained,  but 
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^'  the  said  articles,  minutes,  or  contracts,  do  not  contain  an        1831* 

**  actual  demise"     These  words  satisfy  me,  that  the  only  legal 

effect  of  this  difference  between  the  two  statutes  is,  to  put 

legal  demises,  and  equitable  contracts /or /e-^a/  demises^  upon        Dioon. 

the  same  footing,  and  that  no  distinction  can  be  made  in  the 

interpretation  of  these  enactments. 

There  is,  however,  a  provision  in  the  section  in  the  Irish  act, 
which  immediately  follows  that  upon  which  the  question  has 
been  raised  as  to  the  meaning  of  the  word  **  rent,"  which  ap- 
pears to  exclude  from  it  the  cases  of  fee-farm  rents,  and  rents- 
charge.  The  fourth  section,  by  which  the  general  avowry  is 
given,  only  uses  the  word  rentj  but  the  fifth,  which  directs  the 
manner  in  which  distresses  shall  be  disposed  of,  commences  in 
the  following  words :  '*  And  whereas  the  manner  in  which  dis- 
"  tresses  taken  for  rent -services,  fee-farm  rents,  or  rent-charge 
**  have  been  often  disposed  of,  have  occasioned  troublesome 
**  and  vexatious  suits,  be  it  enacted,"  &c.  Now,  if,  in  the 
fourth  section,  **  rent"  means  any  kind  of  rent,  why  should  it 
be  necessary  in  the  fifth,  to  distinguish  the  several  kinds  from 
each  other  ? 

It  seems  to  me  a  fair  inference  from  this  difference,  that  the 
legislature,  in  giving  the  general  avowry,  confined  the  enact- 
ment to  such  descriptions  of  rent  as  would  exclude  those  on 
fee-farm  grants  and  rents-charge  :  but  in  providing  against  the 
abases  practised  upon  property  distrained,  (which  is  a  mischief 
common  to  all  kinds  of  distraining,)  extended  the  remedy  to 
other  kinds  of  rent,  (including  those  on  fee-farm  grants,  and 
rents-charge,)  that  might  be  distrained  for. 

If  the  comparison  of  these  two  sections  warrants  the  infer- 
ence I  have  drawn  from  them,  then  the  language  of  the  Irish 
statute  will  accord  with  the  interpretation  I  have  given  to  the 
case  of  BulpH  v.  Clarke^  viz.  that  the  decision  extends  to  fee- 
farm  rents,  with  clause  of  distress,  as  well  as  to  express  rents* 
charge^  in  excluding  both  equally  from  the  operation  of  the 
statute  giving  the  general  avowry,  and  the  decision  in  the 
one  country,  and  the  statute  in  the  other,  will  speak  a  common 
language. 

The  power  of  landlords  to  distrain  is  not  abridged  by  this 
construction,  as  was  urged  in  the  argument,  nor  is  any  narrow 
or  technical  meaning  given  to  the  word  '<  rent."  Since  the 
statute  of  Anne,  enabling  parties  to  distrain  for  rents-seek, 
rents  of  assize  and  chief  rents,  all  kinds  of  rent  may  be  dis- 
trained for;  but  the  question  is  not  for  what  rent  you  can 
distrain,  but  on  the  right  to  avow  generally,  which  is  a  different 
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18S1.  question,  unless  it  be  assumed  that  the  right  to  avovir  generally 
exists  in  all  cases  of  rent  which  may  be  distrained  for.  I  know 
of  no  authority  for  that  position ;  the  statute  25  G.  2.*  in  its 
terms,  is  confined  to  those  who  can  truly  allege — **  that  the 
^'  locus  in  quo  was  enjoyed,  at  the  rent  distrained  for^  by  the 
'^  plaintiff  in  replevin,  or  other  tenant  of  the  lands,  under  a 
**  grant  or  demise,  or  article,  minute  or  contract  in  writing ;" 
and  the  enquiry  must  always  turn  round  to  this, — can  land  be 
said  to  be  so  enjoyed,  which  has  been  granted  for  the  whole 
interest  of  the  grantor?  'which  is  the  very  question  discussed 
and  decided  in  Bulpit  v.  Clarke,  an  authority  upon  which  I 
think  Rankin  v.  Newsatn,  in  this  respect,  was  rightly  decided^ 
and  which  I  think  governs  the  question  which  I  have  been 
discussing. 

The  question  which  next  opens  in  this  case  is,  whether  the 
rent  reserved  in  the  deed  of  1821»  (supposing  the  identity  of 
the  lives  to  appear  on  the  face  of  it,)  is  a  rent-charge  within 
the  meaning  of  Bulpit  v.  Clarke ;  in  considering  which,  it  is 
material  to  observe,  that  the  deed  of  1821  is  not  merely  such 
an  instrument  as  Serjt.  Bayley  alluded  to,  passing  the  entire 
interest  of  the  grantor,  and  reserving  a  rent  with  a  clause  of 
distress,  but  is,  in  its  form,  a  perfect  demise,  with  every  cove- 
nant usual  between  landlord  and  tenant,  and,  amongst  others, 
one  to  deliver  up  the  premises  in  repair  at  the  expiration,  or 
sooner  determination  of  the  demise ;  and  no  one  who  looked 
at  it  without  considering  the  identity  of  the  lives,  could  doubt 
that  it  was  a  demise,  or  conjecture  that  it  was  analogous  to  a 
fee-farm  grant,  or  that  it  passed  the  grantor's  whole  interest: 
in  other  words,  it  is  not  an  express  assignment,  but  if  an  assign- 
ment at  all,  a  constructive  one  by  operation  of  law  upon  an 
instrument  which  the  parties  (it  would  appear)  intended  to  be 
a  demise;  and  in  this  respect  it  is  distinguishable  from  the 
case  in  Wilson,  in  which  the  assignment  appears  to  have  been 
express.  On  behalf  of  the  plaintiff  it  has  been  argued,  that  if 
the  grantor  were  obliged  to  plead  such  a  deed,  he  would  be 
obliged  to  plead  it  according  to  its  legal  operation,  which  he 
would  not  be  at  liberty  to  controvert ;  and  which  the  grantee 
would  not  be  estopped  from  alleging,  inasmuch  as  it  appeared 
on  the  face  of  the  deed ;  and  upon  which  the  court  would  be 
bound  to  act.  But  this  reasoning  assumes,  that  the  necessary 
consequence  of  a  man's  granting  his  whole  interest  (be  it  what 
it  may)  is  to  itiake  his  grant  operate  as  an  assignment,  and  the 
case  of  Poulteney  v.  Holmes  *  certainly  shows,  that  such  a 
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proposition  would  not  universally  be  true,  for  in  that  case,  a  18S1* 
demise  by  parol  at  a  rent,  for  a  man's  whole  interest  (which 
was  for  one  year  and  a  half),  was  held  not  to  be  an  assign- 
ment, but  a  lease ;  and  the  reporter,  who  was  counsel,  said 
in  his  argument,  **  that  it  was  a  lease  because  the  rent  was 
**  reserved  to  the  grantor,  and  not  to  the  head  landlord,**  If 
we  are  at  liberty  to  push  that  decision  to  all  its  consequences, 
and  to  suppose  that  it  was  decided  on  that  ground,  it  would 
follow,  that  if  that  grant  for  a  year  and  a  half  had  been  by  in- 
denture, it  would  still  be  a  demise,  and  not  an  assignment, 
although  the  whole  interest  was  granted :  but  that  case  was 
afterwards  considered  in  Palmer  v.  Edwards,  reported  in  a  note 
in  Douglas,  187.,  and  .well  observed  upon  in  2  Preston* s  Con* 
veyancing^\2^,,  and  Mr.  Justice  Buller  rests  its  authority  on 
this  principle,  that  what  could  not  be  supported  as  an  assign* 
ment  (being  by  parol,  and  contrary  to  the  statute  of  frauds), 
should  be  valid  as  an  underlease,  which,  as  it  was  for  less  than 
three  years,  was  good  under  the  statute ;  and  notwithstanding 
the  case  in  Strange,  it  was  accordingly  determined  in  Palmer 
▼•  Edwards,  that  an  instrument  which  passed  the  whole  interest 
of  the  grantor,  although  it  reserved  the  rent  to  him,  should  be 
considered  an  assignment.  Therefore,  in  the  present  case, 
unless  the  deed  of  1821  could  not  operate  as  an  assignment, 
(which  is  not  pretended),  the  case  of  Poulteney  v.  Holmes^ 
affords  no  reason  for  considering  it  a  lease  ;  and  it  will  be  re- 
collected, that  in  Parmenter  v.  Webber,  although  the  intention 
of  the  parties  to  make  an  underlease  was  manifest,  and  acted 
upon,  yet  the  fact  of  the  whole  interest  being  granted,  was  held 
decisive  of  the  instrument  being  an  assignment. 

The  result  of  the  opinions  which  I  have  formed  and  stated 
is  this :  that  if  the  identity  of  the  lives  in  the  two  deeds  ap« 
peared  upon  the  deed  of  1821,  (as  it  did  in  the  case  of  Palmer 
Y.  Edwards, )  I  should  consider  that  the  Judge  at  Nisi  Prius 
ought  to  have  directed  a  verdict  for  the  Plaintiff,  and  of  course, 
that  the  judgment  of  the  Court  of  Common  Pleas  ought  to  be 
reversed ;  but  I  am  now  brought  to  the  consideration  of  a  cir- 
cumstance which  distinguishes  this  case,  and  also  Rankin  v. 
Newsam,  from  all  the  English  decisions  ;  and  that  is,  that  the 
fact  relied  upon  does  not  appear  upon  the  instrument,  but  is 
established  by  evidence  aliunde. 

The  use  made  of  the  distinction  I  have  alluded  to  is,  not  to 
influence  the  construction  of  the  deed  of  1821,  but  to  bring 
into  question  the  right  of  the  Plaintiff  to  insist  upon  any  other 
construction  of  it  than  that  which,  independently  of  extrinsic 
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J8S1.  £sLCtB,  would  be  the  due  construction  of  the  indenture  itself, 
V^^Y^^  which  he  has  sealed  and  delivered.  With  that  view  the  Dc- 
YLucK  fendants'  counsel,  both  in  Rankin  v.  Nexosaniy  and  in  this  case, 
have  urged  an  argument  which  has  much  pressed  on  mj  mind, 
and  which,  I  think,  has  not  been  answered  satisfactorily, 
namely,  that  the  lessee  having  acknowledged  the  avowants  to 
be  his  landlords  by  the  deed  of  1821,  the  Plaintiff,  his  assignee, 
is,  upon  legal  principles,  disentitled  from  insisting  upon  the 
evidence  given  by  him.  It  may  be  said,  that  on  this  record, 
this  argument  is  not  open  to  the  Defendants,  inasmuch  as  they 
did  not  object  to  the  reception  of  the  evidence,  but  only  to  the 
effect  of  it.  I  think,  however,  they  may  now  be  considered  as 
having  objected  to  its  admissibility. 

This  part  of  the  Defendants'  argument  raises  a  question  upon 
which  the  English  authorities,  which  have  been  cited,  afford 
no  assistance,  and  which  appears  to  me  as  new  as  it  is  im- 
portant. In  the  decisions  in  England,  the  rent-charge  has  been 
either  expressly  created  by  deed,  or  has  been  held  to  be  the 
legal  operation  of  the  deed,  construed  by  what  appears  on  the 
face  of  it,  by  virtue  of  an  actual  assignment  of  the  entire 
interest,  and,  except  the  late  decision  of  the  Court  of  King's 
Bench  in  Ireland,  Rankin  v.  Netosam,  I  am  not  aware  of  any 
case  in  which  a  party  who  has  entered  into  a  deed,  which, 
looked  at  by  itself,  can  have  no  possible  operation  but  as  a 
demise,  has  been  allowed,  by  evidence  aliunde,  to  prove  a  set 
of  facts,  which,  if  they  appeared  upon  the  deed,  might  make 
it  operate  as  an  assignment  of  the  whole  estate  of  the  grantor. 
If  this  be  permitted,  the  contract  between  the  parties  will  be 
materially  altered.  That  contract,  in  its  formation,  was  founded 
upon  the  supposition  of  a  reversion  in  the  grantor,  and  carried 
with  it  all  the  remedies  and  advantages  which,  either  by  com- 
mon or  statute  law,  are  incident  to  the  existence  of  a  reversion; 
but,  in  its  altered  state,  will  make  the  grantor  of  the  land 
merely  the  grantee  of  a  renUcharge,  not  entitled  to  the  general 
avowry  under  the  statute,  deprived  (as  has  been  argued)  of  the 
right  to  bring  an  ejectment  for  non-payment  of  rent,  and 
thrown  back  upon  all  the  inconveniences  from  which  several 
statutes  have  been  enacted  to  relieve  landlords.  These  in- 
conveniences not  only  must  arise,  but  for  the  very  purpose 
of  producing  them,  the  right  to  make  this  defence  is  insisted 
upon. 

The  law  of  estoppel,  which  has  been  discussed  during  the 
argument,  ought  to  be  looked  at  with  a  view  to  the  principles 
of  reason  and  justice  on  which  it  is  founded,  and  when  it  is 
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said  that  a  man  is  estopped  from  averring  even  the  truth  1831* 
agaiDst  his  own  deed,  the  justice  of  not  allowing  him  to  con- 
trovert his  own  contract,  for  the  purpose  of  violating  it,  is 
obvirus.  When  an  exception  is  stated  to  the  general  rule,  viz. 
that  there  is  no  estoppel  where  the  truth  appears  on  the  deed, 
it  is  clear  that  the  man  is  not  contradicting  his  deed,  but  sh/ew- 
ing  what  it  is,  by  insisting  on  its  true  construction ;  and,  there- 
fore, rather  is  beyond  the  rule,  that  within  an  exception  to 
it,  because  he  submits  to  be  bound  by  the  contract  as  it  is, 
but  only  questions,  what,  i^on  the  face  of  it,  is  its  due 
interpretation  ? 

This  leads  to  the  consideration  of  another  rule,  which  occurs 
when  the  party  seeks  to  explain  the  contract  by  matter  ex« 
trinsic  of  the  deed ;  he  may  do  so,  provided  that  he  does  not 
insist  that  no  interest  passed  to  him,  for  that  would  be  a  direct 
repudiation  of  his.  own  deed ;  but,  admitting  that  an  interest 
has  passed  by  the  deed,  he  is  at  liberty  to  shew,  aliwide^  what 
that  interest  is. 

That  is  the  exception  to  the  rule  for  which  Treport*%  case  * 
has  always  been  cited,  and  which  no  one  can  deny  to  be  a 
legal  principle  established  by  the  highest  authority;  but  it 
remains  to  be  considered  what  is  the  application  of  that  prin- 
ciple, both  to  cases  of  strict  estoppel,  and  to  those  cases 
between  landlprd  and  tenant  which  are  governed  by  an  ana- 
logy to  the  law  of  estoppel.  The  application  of  that  prin- 
ciple cannot  be  discovered  from  Treport*^  case  itself,  because 
in  that  case  no  question  of  estoppel,  as  between  the  plaintiff 
and  defendant  arose,  or,  from  the  facts  of  the  case,  could 
have  arisen;  and  in  the  report  of  the  same  case,  by  Pop- 
bam  f ,  (the  Chief  Justice  then^on  the  bench,)  under  another 
name,  (King  v.  Bury  and  Palmer f)  no  mention  is  made  of 
any  thing  on  the  subject  of  estoppel.  The  discussion,  there- 
fore, on  estoppel,  given  by  Sir  Edward  Coke,  must  have  been 
incidental,  and  probably,  by  way  of  illustration,  suggesting 
how  the  case  might  be,  if  one  of  the  parties  to  the  lease  in 
ejectione  Jimue  had  insisted  on  an  estoppel:  but  be  it  as  it 
may,  the  proposition  when  stated  by  Sir  Edward  Coke  as  a 
resolution,  has  all  the  authority  of  die  most  express  decision^ 
and  has  ever  since  been  accepted  as  such,  and  cannot  be 
doubted.  It  must,  however,  be  received  only  as  an  abstract  . 
maxim,  because  the  case  in  which  it  was  announced  did  not 
afford  the  means  of  applying  it,  that  case  being  merely  this, 

*  6  Co.  14.  b.  t  Popb.57. 
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18SI.  that  a  Defendant  in  ejectione  Jtrma^  who  stood  on  his  pos* 
session,  defeated  the  lessor  of  the  Plaintiff  by  shewing  that  the 
proofs  made  on  the  trial  did  not  support  the  title  stated  in  the 
declaration. 

There  are  two  meanings  which  may  be  given  to  this  maxim. 
Either  that  where  an  interest  passes,  a  party  is  at  liberty  to 
shew,  that,  the  moment  of  the  execution  of  the  deed,  that  in- 
terest was  such  as  would  not  bind  him  to  the  stipulations  he 
had  entered  into,  or  else  that,  consistently  with  what  appears 
on  the  deed,  his  obligations  are  at  an  end  by  the  termination 
or  dissolution  of  the  contract,  in  consequence  of  something 
which  has  svAsequently  occurred :  in  other  words  that  he  may 
shew  that  his  own  obligations  have  ceased,  because  his  grantor's 
title  to  make  the  grant  has  expired,  but  cannot  shew  diat  they 
never  existed. 

I  have  not  been  able  to  find  any  case  in  which  the  principle 
has  been  acted  upon,  in  the  first  of  these  senses,  or  in  which 
a  tenant  has  been  allowed  to  controvert  his  landlord's  title,  so 
long  as  that  title  existed,  so  as  to  absolve  himself  from,  or 
qualify  his  own  stipulations :  but  the  second  of  those  views  is 
supported  by  every  decision  I  can  find  on  the  subject,  and  the 
strong  language  of  Mr.  Serjeant  Nares  in  Brudnell  v.  Ro* 
herts  *,  which  was  adopted  by  the  whole  court,  expresses  the 
principle  which  I  think  governs  all  the  decisions  on  the  sub- 
ject, particularly  England  d,  Sybum  v.  Sladef,  Blake  v. 
Foster  "^f  and  Parker  v.  Manning,  § 

Being  the  last  to  give  my  opinion,  I  do  not  feel  myself  at 
liberty  to  go  minutely  through  those  and  other  cases  on  the 
same  subject,  which  have  been  already  discussed.  The  best 
consideration  I  can  give  them  satisfies  me,  that  although  if  an 
interest  passed  there  is  no  estoppel  against  showing  that  it  is 
at  an  end,  yet,  while  the  title  of  the  landlord,  {such  as  it  toas 
thejirst  day,)  continues  unexpired,  the  tenant  is  not  at  liberty 
to  allege  it  to  be  different  from  what,  by  his  own  stipulations, 
he  has  recognised  it  to  be ;  that  opinion  seems  to  me  agree- 
able to  justice  and  reason,  reconcileable  with  many  authorities, 
and  not  contradicted  by  any.  Indeed,  it  appears  to  me  that 
the  words  of  Sir  Edward  Coke  in  Treport's  case,  point  to  that 
distinction,  because,  although  he  states  in  general  terms  that 
where  a  deed  enures  by  passing  an  interest,  there  shall  be 
no  conclusion,  he  follows  those  words  by  this  illustration, 

•  2  Wils.  144.  t  4  Durnf.  &  E.  682. 

:  8  Durnf.  &  £.  487.  §  7  Durnf.  &  £.  559. 
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**  no  more  than  the  lease  for  years  of  lessee  for  Iife»  by  deed        18S1. 
**  Indented,  shall  be  an  estoppel  after  his  death"  which  seems 
to  me  only  another  way  of  stating  that  a  tenant  by  indenture 
is  not  estopped  from  showing  that  his  landlord's  interest  has 
expired. 

During  the  argument,  the  case  of  Gorman  v.  Hanlon  *,  de- 
cided in  the  Court  of  Exchequer  in  Ireland,  in  Hilary  term 
1826,  was  referred  to  on  the  part  of  the  Plaintiff,  as  being 
inconsistent  with  the  distinction  which  I  have  been  suggesting ; 
but  I  have  looked  into  the  record  in  that  case,  and  it  appears 
to  me  to  support  the  opinion  I  entertain.  The  Plaintiff  brought 
an  action  of  covenant  for  rent,  as  surviving  lessor,  against  the 
lessee,  and  the  Defendant  pleaded  that  the  indenture  was  the 
grant  of  the  deceased  lessor,  and  the  confirmation  of  the 
Plaintiff,  and  that  the  deceased  lessor  by  indenture  released 
the  rent.  A  demurrer  to  the  plea  was  overruled,  and  the  Court 
gave  judgment  for  the  Defendant.  This  decision  established 
that  the  Defendant  was  not  estopped  from  insisting  on  that 
defence,  and,  as  it  appears  to  me,  on  this  principle,  that  the 
Defendant  did  not  controvert  the  grant  as  it  stood  tvhen  madet 
but  alleged  that  it  had  a  legal  operation  consistent  with  all  the 
stipulations  entered  into  by  the  lessee;  and  that  subsequent 
events  had  put  an  end  to  the  right  of  the  Plaintiff  to  insist  on 
those  stipulations.  That  defence  admitted  the  tenant's  liability 
to  his  contract  with  the  deceased  lessor,  and  confessing  that, 
avoided  it  by  showing  a  release  and  discharge  from  him ;  which 
is  very  different  from  the  case  now  before  us.  The  learned 
Barons  of  the  Court  of  Exchequer  know,  better  than  I  can, 
the  grounds  of  their  decision,  which  perhaps  I  ought  not  to 
attempt  to  state ;  but  as  I  collect  them  from  the  record  which 
I  have  now  before  me,  and  the  report  with  which  I  have  been 
favoured  by  one  of  the  counsel  who  argued  the  case,  it  appears 
to  me,  as  far  as  the  doctrine  of  estoppel  was  concerned,  (which. 
is  the  only  view  I  take  of  it,)  to  be  consistent  with  the  principle 
upon  which  I  have  come  to  the  opinion  that  the  judgment  of 
the  Court  of  Common  Pleas  in  the  case  now  before  us  ought 
to  be  affirmed :  an  opinion  in  which  I  feel  myself  fortified  by 
the  case  cited  by  Mr.  Justice  Torrens,  and  of  which,  till  this 
day,  I  was  not  aware,  from  4  Bingh.  2.  l)ancer  v.  Hastings^ 
which  seems  in  terms  to  decide  this^  that  although  a  man  has 
no  reversion  in  lands,  in  point  of  fact,  his  tenant  is  not  at  liberty 
to  controvert  that  he  has  one,  as  between  him  and  the  person 

*  Exch.  Ireland,  Hil.  term,  1826. 
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ISSl.  v^o  ^^^  taken  a  lease  from  him.  In  that  respect,  and  in  that 
only,  I  differ  from  my  learned  brethren  of  the  King's  Bench, 
who  decided  the  case  of  Rankin  v.  Newsam  in  my  absence, 
but  in  all  other  respects  fully  subscribe  to  the  authority  of  that 
decision. 
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IRELAND. 

(court   OF   EXCHEQUER.) 

Charles  Faussett      ....    Appellant. 

Michael    Carpenter,    Lessee  ofl 
Charles  Jones,  lately  deceased,  I 
and  Elinor,  his  then  Wife,  now 
his  Widow;  Anna  Maria  Bat- 
terse Y,  Widow;  Elizabeth  Pal- 
mer, Thomas  Palmer,  and  Wil- 
liam  Palmer,    Mungo    Noble  i  R,spondents. 
Henry  Waller,  Clerk;  Augus-  ] 
Tus  Beaufort,  Clerk,  and  Mary 
his   Wife ;    George   Brabazon, 
Clerk,  and  Leonora  his  Wife; 
Robert  Mayne,  Esq.,  and  Leo- 
nora his  Wife ;  and  Elizabeth 
Waller,  Spinster      ...     .J 

A.  B.  and  C.  being  seised  of  lands  as  coparcenersy  by  indenture 
made  upon  the  marriage  of  A.  in  1771,  her  share  was  con- 
veyed to  W.  and  P.  in  trust  for  the  husband  and  wife  and 
their  issue^  according  to  the  usual  course  of  settlement. 
There  was  issue  of  the  marriage,  who  lived  to  attain  vested 
interests  in  the  lands.  C.  married  P.,  who  survived  W.  his 
co-trustee.  In  1793  a  fine  was  levied  by  A.  and  her  second 
husband  of  her  share  of  the  lands,  but  the  trustees  were  not 
parties  to  the  fine.  A  similar  fine  was  levied  by  B.  and 
her  husband.  By  a  deed  in  1794<,  A.  and  B.,  with  their 
respective  husbands,  and  P.  (his  wife  C.  being  dead),  con- 
veyed the  lands  to  F.,  a  purchaser  in  fee.  The  consider- 
ation money  was  stated  to  be,  and  was  paid,  to  A.  and  B. 
and  their  respective  husbands  and  P.  in  three  equal  parts. 
The  covenants  by  the  vendors  for  title  and  quiet  enjoyment 
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1831.  vrere  by  the  respective  husbands  of  A.  and  B.  and  their  wires 

y^m^Y^  and  their  heirs  respectively,  and  by  P.  for  himself,  his  heirs> 

TAvssm  &c«,  and  the  heirs,  &c.  of  C,  his  deceased  wife.     There  was 

also  a  covenant  that  the  fines  levied  by  A.  and  B.,  and  their 
husbands,  should  enure  to  F.  his  heirs  and  assigns. 

Afler  the  death  of  A.  and  P.,  an  ejectment  being  brought 
by  the  issue  claiming  under  the  settlement  of  ITTly  and  the 
heirs  of  P.,  as  surviving  trustee,  upon  exceptions  to  the 
Judge's  direction  at  the  trial,  and  a  writ  of  error  against  a 
judgment  overruling  the  exceptions,  the  following  points  were 
determined,  1.  that  the  operation  of  the  deed  of  1794*  was  to 
convey  the  life  estate  of  which  P.  was  seised  in  right  of  his 
wife,  and  not  the  legal  estate  in  fee  of  which  he  was  seised 
as  trustee  for  A.  and  her  issue  ;  2.  that  the  enjoyment  of  F. 
under  the  deed  during  the  life  of  A.  was  not  an  adverse  pos- 
session ;  and,  3.  that  the  statute  of  limitations  did  not  begin  to 
run  against  the  issue  of  A.  until  afler  lier  death. 

Held,  also,  that  an  objection  to  the  verdict,  as  including  the 
entire  interest  in  the  lands  instead  of  one  third,  not  being  a 
ground  of  exception,  could  not  be  entertained  upon  the  writ 
of  error ;  and,  semble,  that  this  mistake  might  be  rectified 
by  application  to  the  Court  below. 


X  HIS  was  a  writ  of  error  on  a  judgment  of  the 
Court  of  Exchequer  Chamber,  in  Ireland,  affirm- 
ing the  judgment  of  the  Court  of  King's  Bench, 
in  a  certain  action  of  ejectment,  brought  against 
the  Appellant  in  the  name  of  Michael  Carpenter, 
as  feigned  lessee  of  the  parties  above  named  as 
Respondents. 

The  ejectment  was  brought  to  recover  the  pos- 
session of  lands  in  the  county  of  Fermanagh,  in 
Ireland,  called  the  Callowhill  estate. 

The  demises  in  ejectment  were  laid  on  the  2d 
of  May,  1814,  and  the  entry  and  ouster  by  the 
Defendant  on  the  two  following  days. 

The  lands  had  been  before  and  were  at  the 
time  of  the  execution  of  the  after  mentioned  deed. 


FAUSSKXT 
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the  estate  in  fee  of  Catherine  Smyth,  Anna  Maria  1831. 
Smyth,  and  Elinor  Smyth,  as  co-heiresses-at-law  of 
Edward  Smyth,  and  they  being  so  entitled  thereto,  ^^^j^ 
and  in  possession  and  enjoyment  thereof)  an  in- 
denture of  marriage  settlement  by  way  of  lease 
and  release,  bearing  date  on  the  21st  day  of  Sep. 
tember,  1771>  was  executed  on  the  occasion,  and 
in  contemplation  of  the  intermarriage  of  Catherine 
Smyth,  who  was  then  of  age,  with  Patrick  Palmer, 
since  deceased.  The  deed  was  made  between  the 
Rev.  Thomas  Palmer,  of  Glenmore,  in  the  county 
of  Longford,  Clerk,  and  Patrick  Palmer,  of  the 
city  of  Dublin,  Esq.  barrister-at-law,  eldest  son  of 
the  said  Thomas  Palmer,  of  the  first  part ;  the 
Rev.  James  Smyth,  of  Merrion  Square,  in  the  city 
of  Dublin,  and  Catherine  Smyth,  spinster,  eldest 
daughter  of  Edward  Smyth,  then  late  of  the  said 
city  of  Dublin,  Esq.  deceased,  and  niece  of  the  said 
James  Smyth,  of  the  second  part;  and  Robert 
Waller,  of  Alanstown,  in  the  county  of  Meath, 
Esq.,  and  the  Rev.  Henry  Palmer,  of  Glenmore, 
clerk,  of  the  third  part. 

Reciting  that  Thomas  Palmer  was  then  seised  of  the 
towns  and  lands  of  Corigena,  and  part  of  the  lands  of  Lis- 
macmurragh,  in  the  county  of  Longford,  under  a  lease  for 
the  lives  of  certain  persons  therein  mentioned,  with  a  cove- 
nant for  perpetual  renewal  thereof.  And  also  seised  of  the 
town  and  lands  of  Glenmore,  in  the  said  county,  for  the 
lives  of  the  said  Thomas  Palmer,  and  Patrick  Palmer,  at 
the  rents  and  under  the  clauses  and  covenants  therein  men- 
tioned, and  that  the  said  Catherine  Smyth,  and  also  Anna 
Maria  Smyth  and  Elinor  Smyth,  spinsters,  daughters  of 
the  said  Edward  Smyth,  and  sisters  of  the  said  Catherine^ 
were  seised,  possessed  of,  and  entitled  unto  an  estate  in 
fee-simple  of  and  in  the  lands  of  Callowhill,  and  other  lands 
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1831.        therein  mentioned,  generally  called  the  Callowhill  estate^ 
^•^""""^      situate  in  the  half  barony  of  Knocking,  and  county  of  Fer- 
„.  managh,  as  also  of  and  in  the  toll,  &c,  in  coparcenary, 

cAmrxxTxi.     subject  to  a  chief  rent  of  50/.  yearly,  payable  out  of  all  said 
lands  and  premises  to,  &c.     And  further  reciting  the  th^i 
intended  marriage  between  said  Patrick  Palmer  and  said 
Catherine  Smyth,  and  that  the  said  Thomas  Palmer,  in 
consequence  thereof,  and  for  the  considerations  therein 
mentioned  by  the  said  indenture,  granted,  bargained,  sold, 
released,  and  confirmed  unto  the  said  Robert  Waller  and 
Henry  Palmer  all  and  singular  the  lands  of  Corigena,  and 
Lismacmurragh  and  Glenmore,  in  the  actual  possession, 
&c.  to  hold  the  said  lands  of  Corigena  and  Lismacmurragh, 
unto  the  said  Robert  Waller  and  Henry  Palmer,  their  heirs 
and  assigns,  for  the  lives  of  the  cestui  que  vieSj  and  during 
the  lives  of  such  other  persons  as  the  said  premises  should 
be  granted  or  renewed  for,  pursuant  to  the  covenant,  &c. 
to  the   use  and  behoof  of  the  said  Robert  Waller  and 
Henry  Palmer,  their  heirs  and  assigns,  subject  to  the  yearly 
rents  and  covenants  in  the  said  indenture  of  lease  contained 
upon  the  trusts,  nevertheless,  and  to  and  for  the  uses,  in- 
tents, and  purposes  thereinafter  mentioned,  and  declared  of 
and  concerning  the  same ;  and  to  hold  the  said  town  and 
lands  of  Glenmore,  &c.  to  the  uses  and  purposes  therein 
declared  concerning  same ;  that  is  to  say,  as  to  the  said 
lands  of  Corigena  and  Lismacmurragh  to  the  use  of  Thomas 
Palmer,  his  heirs  and  assigns,  until  such  marriage  should 
take  effect,  and  from  and  after  the  said  marriage,  in  trust, 
to  permit  the  said  Thomas  Palmer  and  his  assigns,  to  take 
and  receive  to  his  and  their  own  use,  the  clear  rents  and  pro- 
fits of  said  lands  of  Corigena  and  Lismacmurragh,  after 
payment  of  the  head  landlord's  rent,  and  fines  for  renewal 
thereof  for  his  life,  and  after  the  death  of  Patrick  Palmer, 
whether  in  the  life  of  said  Thomas  Palmer,  or  after  his  death, 
in  trust,  that  said  Catherine  Smyth,  in  case  she  should  sur- 
vive said  Patrick  Palmer,  her  intended  husband,  should  and 
might  receive  thereout  an  annuity  or  yearly  rent  charge  of 
SOU  sterling.     And  from  and  after  the  death  of  said  Thomas 
Palmer,  in  trust,  to  permit  said  Patrick  Palmer  and  his  as- 
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signs,  should  be  survive  said  Thomas,  to  take  and  receive  to        1881. 
bis  and  their  use  the  yearly  rents,  issues,  and  profits,  of  all 
the  said  leasehold  premises,  after  payment  of  the  head  rents 
and  fines  for  renewal,  payable  thereout,  for  and  during  his 
natural  life,  and  from  and  after  the  death  of  said  Patrick 
Palmer,  leaving  issue  two  or  more  children  of  said  marriage, 
living  at  the  death  of  said  Patrick  Palmer,  then  upon  trust 
to  convey  and  assign  said  leasehold  interest  of  Corigena 
and  Lismacmurragh,  subject  to  the  said  annuity  of  60/. 
and  to  pay  and  dispose  of  the  rents  and  profits  thereof  in 
the  mean  time,  and  until  such  conveyance  to  and  amongst 
such  children,  or  to  the  issue  of  such  children,  and  in  case 
such  children  should  die,  leaving  issue,  in  such  manner,  at 
such  times,  and  in  such  proportions,  and  for  such  estates 
as  the  said  Patrick  Palmer  should,  by  deed  or  will,  attested 
by  three  or  more  credible  witnesses  direct  and  appoint, 
and  for  want  of  appointment  by  him,  as  said  Catherine 
should  in  like  manner  appoint,  and  in  default  of  appoint- 
ment by  her,  then  as  said  trustees,  or  the  survivor  of  them, 
should  by  deed  so  attested  appoint,  and  for  want  of  any 
such  appointment,  then  upon  trust  to  convey  and  assign 
same  to  such  issue,  share  and  share  alike,  as  tenants  in 
common,  at  their  respective  ages  of  twenty-one  years. 
And  in  the  event  of  there  not  being  issue  of  the  said 
marriage  living  at  said  Patrick's  death  or  born  afterwards, 
or  there  being  such  issue  that  same  should  die  under  the 
age  of  twenty-one  years  and  without  issue,  then,  in  trusty 
to  permit  the  said  Catherine  Smyth  and  her  assigns  to  take 
and  receive  the  rents  and  profits  of  said  lands  to  her  and 
their  own  use  for   her  natural   life.     And  in  case  said 
Catherine  should  die  without  leaving  issue  by  said  Pat^ 
rick,  or,  there  being  such,  that  same  should  die  before  any 
of  them  should  be  of  age,  or  have  issue,  then  and  in  such 
case,  in  trust,   to  convey  the  said  leasehold  interest  of 
Corigena  and  Lismacmurragh  to  the  said  Patrick  Palmer, 
his  heirs  and  assigns,  for  all  the  residue  of  the  interest 
therein.     And  as  to  said  lands  of  Glenmore,  in  trust,  to 
permit  the  said  Thomas  Palmer  to  take  and  receive  to  his 
own  use  the  rents,  issues,  and  profits  thereof^  for  his  life^ 
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1831.  and  after  the  death  of  Thomns  Palmer,  in  trust,  to  convej 
the  same  to  the  said  Patrick  Palmer,  his  heirs  and  assigns, 
for  the  residue  of  the  term  therein. 
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By  the  same  deed  Catherine  Smyth  in  consider- 
ation of  the  marriage  granted,  released,  and  con- 
firmed unto  Robert  Waller  and  Henry  Palmer,  in 
their  possession  then  being,  and  to  their  heirs  and 
assigns. 

All  her  said  part,  share,  and  proportion  of  and 
in  the  said  lands  of  Callowhill,  together  with  the 
premises  in  the  ejectment  mentioned. 

To  hold  the  said  Catherine's  part  of  the  lands, 
&c.  subject  to  the  chief  rent  payable  thereout  unto 
Robert  Waller  and  Henry  Palmer,  their  heirs  and 
assigns,  to  their  use  upon  the  trusts  and  subject  to 
the  provisions,  limitations,  and  agreements  therein 
mentioned  and  limited.     That  is  to  say,  — 

To  the  use  of  Catherine  Smyth  until  the  mar- 
riage, and  after  such  marriage. 

To  the  use  of  Patrick  Palmer,  for  life,  without 
impeachment  of  waste,  with  remainder  to  the  use 
of  Robert  Waller  and  Henry  Palmer,  their  heirs 
and  assigns,  during  the  life  of  Patrick,  in  trust,  to 
preserve  contingent  remainders  with  remainder 
after  his  death.  To  the  use  of  Catherine  for  her 
life,  in  case  she  should  survive  her  intended  hus- 
band, without  impeachment  of  waste,  with  re- 
mainder  to  the  said  trustees  for  the  preserv- 
ation of  contingent  remainders ;  and  from  and 
after  the  death  of  said  Catherine,  then,  in  case 
there  should  be  issue  of  such  intended  marriage 
one  child  only,  then,  to  the  use  of  such  only  child, 
and  the  heirs  male  of  the  body  of  such  only  child 
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lawfully  issuing;  but  in  case  there  should  be  issue  18S1. 
of  the  intended  marriage  two  or  more  children, 
then  to  the  use  and  behoof  of  such  children,  in 
such  manner  and  shares,  and  for  such  estates,  and 
subject  to  such  powers  of  appointment,  as  therein- 
before declared  of  and  concerning  the  said  lands 
of  Corigena  and  Lismacmurragh,  in  favour  of  the 
children  of  said  intended  marriage,  and  in  default 
of  such  issue  to  the  use  of  Catherine,  her  heirs 
and  assigns  for  ever,  with  full  power  to  Catherine 
to  dispose  of  the  reversion  by  deed  or  will  in 
writing,  attested  by  three  or  more  credible  wit- 
nesses, notwithstanding  her  coverture. 

And  by  this  deed,  the  said  trustees  were  em- 
powered,  in  case  of  a  partition  being  found  ex- 
pedient of  the  whole  of  the  said  lands  between  the 
said  Catherine  Smyth  and  her  two  sisters,  or  the 
survivor  of  them,  or  in  case  of  a  sale  thereof,  to 
join  in  such  partition  or  sale,  as  the  case  might  be, 
but  so  as  that  the  said  Patrick  and  Catherine,  or 
the  survivor  of  them,  or  in  case  the  said  Patrick 
and  Catherine  should  both  be  dead,  the  person 
then  entitled  to  the  use  thereof,  or  the  guardian 
of  such  person  if  then  a  minor,  should  be  parties 
to  every  such  deed  or  deeds  of  conveyance  neces- 
sary to  be  executed,  for  the  making  of  such  par- 
tition or  sale  of  said  premises,  and  so  as  the  money 
arising  from  any  such  sale  of  the  said  Catherine's 
proportion  of  said  lands,  should,  as  soon  as  same 
conveniently  could  be  done^  be  laid  out  at  interest 
upon  real  or  landed  security,  or  invested  in  the 
purchase  of  some  permanent  interest  in  lands, 
with  such  consent  and  approbation  as  therein  men- 
tioned }  such  purchase  or  security  when  made  or 
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18S1.       taken,  to  be  limited,  settled,  or  assured  to  the  uses, 
TABum      intents,  and  purposes  thereinbefore  declared  and 
expressed  of  and  concerning  said  Catherine's  share 
and  proportion  of  said  lands  and  premises. 

The  deed  was  registered  pursuant  to  the  statute, 
in  the  Registry  Office  in  Dublin,  on  the  26th  of 
October,  I77I. 

The  marriage  took  effect,  and  there  was  issue 
thereof  five  children,  Thomas  Palmer,  William 
Palmer,  Ann  otherwise  Anna  Maria  Palmer,  the 
wife  and  afterwards  the  widow  of  Leslie  Bat- 
tersby,  Elinor  Palmer,  afterwards  the  wife,  and 
now  the  widow  of  Charles  Jones,  and  Elizabeth 
Palmer. 

Patrick  Palmer  died  in  1776,  and,  after  his  death, 
Catherine  Palmer  in  1778  intermarried  with  her 
second  husband,  the  Rev.  Joseph  Stock,  D.D., 
late  Bishop  of  Killalla,  and  afterwards  died  in 
May,  1805  or  1806. 

Neither  Patrick  Palmer,  nor  Catherine  his  wife, 
ever  executed  the  power  of  appointment  as  to  the 
Callowhill  estate. 

Robert  Waller  and  Henry  Palmer,  the  trustees 
in  the  deed  of  marriage  settlement,  were  both  also 
dead  j  of  those  trustees,  Robert  Waller  was  the 
survivor ;  he  died  without  leaving  issue,  previous 
to  the  day  of  the  demise  laid  in  the  ejectment, 
and  the  lessors  of  the  Plaintiff  Elizabeth  Waller, 
Mary  Beaufort,  Mungo  Henry  Noble  Waller, 
Leonora  Mayne,  and  Leonora  Brabazon,  were  his 
co-heir  and  co-heiresses  at  law. 

Anna  Maria,  the  second  daughter,  and  another 
of  the  co-heiresses  of  Edward  Smyth,  intermarried 
with  Dr.  Newcome,  afterwards  primate  of  Ireland, 
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and   Elinor,   the  third   daughter  and   co-heiress,       1831. 
intermarried  with   the   Rev.  Archdeacon   Henry 
Palmer,  clerk,  one  of  the  trustees  in  the  deed  of 
settlement  of  the  21st  of  September,  I77I. 

It  appeared  in  evidence,  on  the  trial  of  the 
ejectment,  that  Catherine  Smyth,  when  she  exe- 
cuted  the  deed  of  the  21st  of  September,  177I, 
was  of  the  age  of  twenty-one  years. 

It  also  appeared,  and  was  admitted  on  the  trial, 
that  the  children  of  Patrick  Palmer  bv  his  wife 
Catherine,  were  bom  at  the  respective  times  after- 
mentioned,  viz.  Elinor,  bom  26th  of  June,  1772, 
of  full  age  26th  of  June,  1793 ;  Anna  Maria,  bora 
28th  of  June,  1773,  of  full  age  28th  of  June,  1794; 
Thomas,  born  9th  of  July,  1774,  of  full  age  9th  of 
July,  1795  ;  Elizabeth,  born  22d  of  September, 
1775,  of  full  age  22d  of  September,  I796 ;  WiU 
liam,  bora  15th  of  November,  1776,  of  full  age 
15th  of  November,  1797. 

The  husbands  of  the  respective  co-heiresses,  in 
the  right  of  their  wives,  from  the  time  of  their 
respective  marriages,  continued  in  receipt  and 
enjoyment  of  the  rents  and  profits  of  the  lands, 
which  were  for  many  years  principally  in  the 
tenure  and  occupation  of  William  Faussett,  the 
father  of  the  Appellant,  as  tenant  of  the  co- 
heiresses, and  subject  to  a  rent  payable  to  them,  or 
to  their  trustees. 

In  Hilary  term  1793,  a  fine  comrne  ceo,  &c.  with 
proclamations  in  the  accustomed  form,  was  levied, 
and  acknowledged  before  the  justices  of  the  Court 
of  Common  Pleas  in  Ireland,  by  Joseph  Stock, 
and  Catherine  Stock,  otherwise  Palmer,  otherwise 
Smyth,  his  wife,  unto  Theobald  Cooke  of  the  city 
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1831.       of  Waterford,  of  one  undivided  third  part  of  the 
several  lands  and  premises  of  Callowhill,  being  the 
»• said  Catherine's  proportion  thereof. 

Robert  Waller,  and  Rev.  Henry  Palmer,  the 
trustees  in  the  deed  of  21st  of  September,  1771>  in 
whom  the  legal  estate  in  the  last  mentioned  third 
of  the  lands  and  premises  was  then  vested,  were 
then  both  living,  but  did  not  join  in,  and  were  not 
parties  to  this  fine. 

At  the  time  of  the  acknowledgment  of  this  fine, 
all  the  children  of  Catherine,  by  Patrick  Palmer, 
her  first  husband,  were  minors. 

A  similar  fine  appears  to  have  been  acknow* 
ledged  about  the  same  time,  by  Dr.  William  New- 
come,  and  Anna  Maria  his  wife,  of  her  one  third 
of  the  lands. 

Under  these  circumstances  a  contract  was  made 
between  William  Faussett,  and  the  Rev.  Joseph 
Stock,  and  the  Rev.  William  Newcome,  D.D., 
then  Lord  Bishop  of  Waterford  and  Lismore,  and 
the  Rev.  Henry  Palmer,  Archdeacon  of  Ossery, 
the  husbands  of  the  respective  co-heiresses  of 
Edward  Smyth,  for  the  sale  to  Faussett  of  the 
fee  and  inheritance  of  the  estate  and  lands  of 
Callowhill,  and  the  reversion  and  estate  of  their 
respective  wives  therein,  for  the  sum  of  4000/L 

Accordingly,  by  deed  of  lease  and  release,  bear- 
ing date  the  31st  of  December,  1793,  and  1st  of 
January,  1794,  respectively,  purporting  to  be  made 
between  the  Right  Reverend  Father  in  God  Wil- 
liam Newcome,  Doctor  in  Divinity,  Lord  Bishop 
of  Waterford  and  Lismore,  and  Anna  Maria  New- 
come,  otherwise  Smyth,  his  wife,  the  Rev.  Joseph 
Stock,  of  Delgany,  in  the  county  of  Wicklow, 
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clerk,  Doctor  in  Divinity,  and  Catherine  Stock,  18S1. 
Otherwise  Palmer,  otherwise  Smyth,  his  wife,  and 
the  Rev.  Henry  Palmer,  of  the  city  of  Dublin, 
clerk.  Archdeacon  of  Ossery,  (the  said  Elinor  his 
wife  having  previously  died,)  of  the  one  part,  and 
William  Faussett,  of  Callowhill,  in  the  county  of 
Fermanagh,  Esq.  of  the  other  part ;  the  said  Wil- 
liam Lord  Bishop  of  Waterford  and  Lismore, 
Anna  Maria  his  wife,  Joseph  Stock,  Catherine  bis 
wife,  and  Henry  Palmer,  in  consideration  of  4000/., 
in  three  equal  proportions  of  1333/.  6^.  8(/.,  stated 
to  be  severally  paid  to  each  of  the  said  grantors, 
respectively  granted,  bargained,  sold,  released,  and 
confirmed  unto  said  William  Faussett,  in  his  ac- 
tual possession  therein  recited,  then  to  be  by 
virtue  of  the  lease  for  a  year  therein  recited,  and 
to  his  heirs  and  assigns,  all  that  and  those  the  said 
lands  and  estate  of  Callowhill,  with  its  several  sub- 
denominations  aforesaid,  and  the  customs  of  the 
fairs  thereof,  situate  and  being  in  the  half  barony 
of  Knocking,  otherwise  Knockinnie,  and  county 
of  Fermanagh  aforesaid,  as  also  the  toll  or  accus- 
tomed moulter  of  that  part  of  William  Balfour's 
estate  situate,  lying,  and  being  in  the  manor  of 
Laggan  and  Dresternan,  and  county  of  Fermanagh 
aforesaid,  and  the  reversion  and  reversions,  re- 
mainder and  remainders  yearly,  and  other  the 
rents,  issues,  and  profits  thereof,  and  of  every  part 
and  parcel  thereof,  and  all  other  the  appurtenances 
in  the  usually  technical  form  of  conveyances  of 
property  of  that  nature,  and  all  the  estate,  right, 
title,  interest,  use,  trust,  inheritance,  property, 
claim,  and  demand  whatsoever,  either  at  law  or  in 
equity,  of  them  the  said  grantors,  and  each  and 
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1831.      every  of  them,  oi\  in,  and  to  the  said  towns,  lands, 
^^][^^^     tenements,  hereditaments,  and  premises,  and  every 
-!!'«•.     part  and  parcel  thereof,  together  with  all  docu- 
ments of  title  relating  to  the  same ;  — 

To  hold  to  said  William  Faussett,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  said 
William  Faussett,  his  heirs  and  assigns^  for  ever, 
subject  to  the  before  mentioned  yearly  rent  charge 
of  50/. 

This  deed  contained  a  covenant  for  title  by  the 
grantors,  viz.  William  Lord  Bishop  of  Waterford 
and  Lismore  for  himself,  and  Anna  Maria  his  wife, 
and  for  his  and  her  heirs,  executors,  and  adminis- 
trators, and  Joseph  Stock  for  himself,  and  Cathe* 
rine  his  wife,  and  for  his  and  her  heirs,  and  Henry 
Palmer  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, and  for  the  heirs  of  Elinor  Palmer, 
otherwise  Smyth,  deceased,  his  late  wife,  that  they 
the  said  grantors,  or  some  of  them,  were  and 
stood  lawfully  and  absolutely  seised  in  their  or 
some  of  their  demesne,  as  of  fee  simple  of  and  in 
all  and  singular  the  lands  and  premises  thereby 
granted,  together  with  a  similar  covenant  by  them 
for  quiet  enjoyment,  without  eviction  or  disturb- 
ance by  them,  or  any  person  claiming  under  them, 
or  any  of  their  respective  wives  aforesaid,  or  the 
heirs  of  the  said  wives  respectively;  and  also  a 
covenant,  that  the  fines  so  levied  by  the  said 
Dr.  Newcome  and  wife,  and  Dr.  Stock  and  wife, 
should  enure  to  the  said  William  Faussett,  his  heirs 
and  assigns ;  and  the  deed  was  registered  on  the 
14th  of  March,  1801. 

On  the  28th  of  March,  1805,  a  deed  was  exe- 
cuted between  Robert  Waller,  as  surviving  trustee 
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in  the  settlement  of  1771»  and  the  several  children  18S1. 
of  Catherine,  by  Patrick  Palmer  her  first  husband, 
reciting  the  deed  of  settlement,  and  a  deed  shortly 
before  executed  by  the  said  Catherine,  whereby 
she  had  appointed^  the  lands  of  Corigena  and  Lis- 
macmurragh,  to  and  amongst  all  the  children,  the 
issue  of  the  first  marriage,  equally  as  tenants  in 
common,  and  whereby  the  said  Robert  Waller,  as 
such  surviving  trustee,  in  pursuance  of  the  ap- 
pointment, conveyed  the  lands  to  the  said  several 
children  and  their  heirs. 

And  on  the  28th  of  January,  1807,  by  a  further 
deed  then  executed  between  the  children,  the 
issue  of  the  first  marriage,  and  Dr.  Joseph  Stock, 
then  Lord  Bishop  of  Killalla  and  Achomy,  and 
Isaac  Homan,  Esq.,  reciting  the  deed  of  appoint- 
ment, and  an  agreement  entered  into  between  the 
said  children,  to  accept  certain  specified  sums  from 
their  brother  William,  in  lieu  and  satisfaction  of 
their  respective  claims  and  demands  on  or  out  of 
the  said  Longford  estate,  whereby  the  lands  of 
Corigena  and  Lismacmurragh  were  conveyed,  in 
pursuance  of  said  agreement,    to  the  said  Dr. 
Joseph  Stock  and  Isaac  Homan,  and  their  heirs, 
in  trust  for  the  said  William  Palmer  and  his  heirs. 

The  ejectment  which  gives  rise  to  this  appeal 
was  brought  in  the  Court  of  King's  Bench  in 
Ireland,  upon  the  several  demises  before  men- 
tioned, as  of  Easter  term  1820,  to  contest  the  vali- 
dity of  the  Appellant's  deed  of  the  1st  of  January, 
1794,  and  the  fine  of  1793,  to  bar  the  right  of 
entry,  or  transfer  the  estate  of  the  lessors  of  the 
Plaintifi^  the  issue  of  the  said  Catherine  Smyth, 
by  her  first  husband,  Patrick  Palmer,  in  remainder, 
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1831.  after  the  death  of  their  mother,  and  their  trustee 
under  the  deed  of  I77I,  in  their  mother's  third 
part  of  the  lands  and  premises  in  the  ejectment 
mentioned. 

The  several  demises  therein  were  laid  on  the 
2d  of  May,  1814 ;  to  this  ejectment  defence  was 
taken  in  the  name  of  the  Appellant,  for  all  the 
lands  and  premises  therein  mentioned. 

Issue  being  joined  between  the  parties,  the 
cause  came  on  for  trial  at  the  Spring  assizes  1824, 
in  the  county  of  Fermanagh,  before  the  Honour- 
able  Richard  Jebb,  one  of  the  Judges  of  assize, 
and  a  special  jury  of  the  same  county. 

Upon  the  trial,  the  counsel  for  the  Defendants 
in  error,  in  support  of  their  case,  produced  and 
gave  in  evidence  an  examined  copy  of  a  certain 
bill,  filed  in  the  equity  side  of  the  Exchequer  in 
Ireland,  on  the  2l8t  of  July,  1818,  by  James 
Palmer,  another  of  the  lessors  of  the  Plaintiff, 
against  the  Plaintiff  in  error,  Charles  Faussett, 
with  the  answer  of  the  Appellant  thereto,  where- 
by he  admitted  that  Edward  Smyth  was  seised  in 
fee  of  the  lands  in  the  ejectment :  that  he  had 
died,  leaving  three  daughters,  his  co-heiresses  at 
law,  namely,  Catherine,  Anna  Maria,  and  Elinor, 
his  only  issue  j  that  Catherine  had  been  first  mar- 
ried to  Patrick  Palmer,  barrister  at  law,  who  had 
died  in  the  year  1776>  leaving  issue  by  the  said 
Catherine  five  children ;  namely,  Thomas  Palmer, 
their  eldest  son,  William  Palmer,  Elinor,  after- 
wards the  wife  of  Charles  Jones,  Anna  Maria  Bat- 
tersby,  widow,  and  Elizabeth  Palmer,  all  lessors  of 
the  Plaintiff;  that  the  said  Catherine  in  I778  had 
married  her  second  husband,    the   Rev.  Joseph 
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Stock,  D.D.,  late  Bishop  of  Killallaj  that  said  18S1. 
Anna  Maria  had  married  the  Rev.  Dr.  William 
Newcome,  and  the  said  Elinor  the  Rev.  Henry 
Palmer.  They  also  proved,  by  one  William  Mayne, 
a  witness,  produced  on  the  trial,  that  Robert  Wal- 
ler had  survived  his  co-trustee  in  the  deed  of  177 1» 
and  that  Robert  Waller  had  died  in  1809,  leaving 
the  lessors  of  Plaintiff,  Elizabeth  Waller,  Mary 
Beaufort,  Mungo  Henry  Noble  Waller,  Leonora 
Mayne,  and  Leonora  Brabazon,  his  co-heirs  at 
law. 

They  also  produced  and  gave  in  evidence  the 
deed  of  settlement  of  21st  of  September,  1771 » 
executed  on  the  first  marriage  of  Catherine  and 
Patrick  Palmer,  and  proved  by  certain  entries  in 
an  old  family  Bible,  and  other  documentary  evi- 
dence, the  time  of  the  birth  of  the  said  Catherine, 
to  shew  that  she  was  of  full  age  at  the  time  of  the 
execution  of  the  last-mentioned  settlement. 

In  answer  to  the  case  so  made  for  the  Defendants 
in  error,  the  counsel  for  the  Plaintiff  in  error,  the 
Defendant  in  the  action,  gave  in  evidence  and 
relied  on  the  fine  levied  and  acknowledged  by 
Dr.  Joseph  Stock  and  Catherine  his  wife,  to 
Theodore  Cooke,  of  her  undivided  one  third  of 
the  lands  and  premises  comprised  in  the  eject- 
ment, with  the  proclamations  in  the  usual  form 
made  thereon  j  the  deed  of  the  1st  of  January, 
1794f  conveying  the  whole  of  the  lands  to  William 
Faussett,  the  father  of  the  Appellant;  the  two 
deeds  of  the  28th  of  March,  1805,  and  28th  of 
January,  1807  j  and  certain  receipts  and  letters  of 
some  of  the  lessors  of  Plaintiff,  with  a  view  of 
shewing  that  they  had  received  and  been  satisfied 
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18S1.  for  the  amount  of  their  respective  shares  of  their 
father's  property;  and  after  reading  the  same  in 
evidence,  they  proved  by  a  witness,  Charles  Faus- 
sett,  that  William  Faussett,  immediately  after  the 
execution  of  the  deed  of  assignment  of  the  1st  of 
January,  1794,  had  been  put  into  possession  of  all 
the  lands  and  premises  thereby  conveyed  and 
granted,  and  had  so  continued  until  his  death,  and 
that  the  Plaintiff  in  error  was  his  only  son  and 
heir  at  law,  and  had  succeeded  to  the  possession 
of  the  lands  on  his  father's  death,  and  so  continued 
till  the  time  of  the  trial ;  and  they  rested  the  case 
of  the  Plaintiff  in  error  upon  the  evidence  before 
stated,  and  insisted  and  required  the  learned  Judge 
to  tell  and  direct  the  jury,  first,  that  the  fine  levied 
by  Joseph  Stock  and  Catherine  his  wife,  with  pro- 
clamations made  thereon,  together  with  the  deed 
of  the  1st  of  January,  1794,  and  the  continued 
possession  of  the  grantee  thereunder,  and  those 
deriving  under  him,  without  any  claim  or  entry 
within  due  time  to  avoid  the  fine  by  or  on  behalf 
of  the  lessors  of  the  Plaintifl^  constituted  a  dis- 
seisin of  Robert  Waller,  or  at  least  amounted  to 
evidence  upon  which  the  learned  Judge  ought  to 
leave  it  to  the  jury  to  presume  that  there  had  been 
such  a  disseisin,  and  if  so,  that  they  ought  to  find  a 
verdict  for  the  Plaintiff  in  error. 

The  learned  Judge  declined  to  give  such  direc- 
tion to  the  jury,  and,  on  the  contrary,  held  and 
gave  his  opinion  that  the  said  fine  had  no  legal 
operation  to  affect  the  title  of  the  lessors  of  the 
Plaintiff:  that  in  point  of  law  there  was  no  evi- 
dence given  on  the  trial,  to  go  to  the  jury,  of  any 
possession  in  the  grantee  of  the  deed  of  1794,  or 


rAUSSRT 

V. 

CAEnilTBft* 


ON  APPEALS  AND   WRITS   OF  ERROR.  91 

those  deriving  under  him,  adverse  to  the  title  of      183 1. 
Robert  Waller,  the  trustee  in  the  deed  of  1771>  to 
preclude  the  Plaintiffs  from  recovering  in  the  eject-  ^ 

ment. 

An  exception  to  this  opinion  and  direction  was 
taken  by  the  Plaintiff  in  error,  which  formed  the 
ground  of  the  first  exception  to  the  charge  of  the 
learned  Judge  on  the  trial. 

It  was  also  urged  on  the  trial,  for  the  Defendant, 
that  from  the  execution  of  the  deed  of  January, 
1794,  and  possession  for  thirty  years  under  it  by 
the  grantee,  there  was  evidence  to  go  to  the  jury 
to  presume  an  actual  ouster  of  Robert  Waller,  by 
his  co-trustee  Henry  Palmer,  at  the  time  of  the 
execution  of  the  deed  of  1794,  or  by  William 
Faussett  afterwards,  and  that  the  possession  of 
William  Faussett  during  his  life-time,  and  of 
the  Plaintiff  in  error  since  his  death,  had  been 
adverse  to  the  title  of  Robert  Waller  and  his  heirs, 
and  that  by  such  adverse  possession  the  entry  of 
the  Plaintiff  had  been  barred  by  lapse  of  time ; 
but  the  learned  Judge  told  the  jury  they  were  not 
at  liberty,  from  the  evidence  given,  to  presume 
any  such  actual  ouster  of  the  trustee,  and  that  the 
Plaintiff's  right  of  entry  had  not  been  barred  or 
taken  away  at  the  time  of  the  service  of  the  eject- 
ment }  and  to  this  part  of  the  charge  the  Appel- 
lant's second  exception  was  taken. 

It  was  further  urged  for  the  Defendant  on  the 
trial,  that  there  was  evidence  on  which  the  jury 
were  at  liberty  to  presume  that  Robert  Waller, 
the  trustee,  had  executed  a  confirmation  of  the 
deed  of  1794,  or  a  release  of  his  title  to  William 
Faussett;  but  the  learned  Judge  told  the  jury 
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1831.  there  was  no  evidence  on  which  they  could  so  pre- 
sume ;  and  this  was  the  ground  of  the  Appellant^s 
third  exception. 

Lastly,  it  was  urged  for  the  Defendant  on  the 
trial,  that  the  conveyance  of  1794,  having  been 
executed  by  Henry  Palmer,  one  of  the  trustees  in 
the  deed  of  177 1>  had  operated  to  convey  to 
William  Faussett  half  of  the  said  Catherine's  one- 
third  of  the  lands,  the  legal  estate  wherein  had 
been  vested  by  the  deed,  in  Henry  Palmer  and  his 
co-trustee,  Robert  Waller ;  but  the  learned  Judge 
gave  his  opinion,  that,  on  the  true  and  proper  con- 
struction of  the  deed  Henry  Palmer  by  the  deed 
must  be  taken  and  considered  to  have  passed  and 
conveyed  only  the  share  and  proportion'  of  the 
lands  which  he  had  derived  from  his  late  wife, 
and  not  any  part  thereof  which  he  held  only  as  a 
trustee  for  the  lessors  of  the  Plaintiff;  and  he  ac- 
cordingly directed  the  jury  that  the  deed,  though 
so  executed  by  Henry  Palmer,  had  not  passed  to 
the  grantee  the  legal  estate  in  any  part  of  the  one- 
third,  which  had  been  settled  by  the  deed  of  IJT^f 
and  told  the  jury  that  the  only  question  for  their 
consideration  was,  whether  Catherine  was  of  age 
at  the  date  of  the  execution  of  the  deed  of  settle- 
ment of  1771>  or  not. 

To  this  part  of  the  charge  the  Appellant's  fourth 
exception  was  taken. 

The  jury  upon  the  trial  gave  a  verdict  in  favour 
of  the  Plaintiff  for  the  undivided  third  part  of 
the  lands  comprised  in  the  ejectment.  The  counsel 
for  the  Plaintiff  in  error  tendered  a  bill  of  excep- 
tions to  the  opinion  and  charge  of  the  Judge,  as 
delivered  by  him  on  the  trial,  which  was  duly 
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signed  and  sealed  by  the  learned  Judge,  and  came       1831. 
on  to  be  argued  before  the  Court  of  King's  Bench 
in  Ireland,  when  the  exceptions  were  overruled  by 
the  Court,  and  judgment  given  for  the  Defendants 
in  error. 

Upon  this  judgment  a  writ  of  error  was  lodged, 
and  in  Hilary  term  1829,  was  argued  before  the 
Court  of  Exchequer  Chamber  in  Ireland,  by 
which  court  the  judgment  was  affirmed. 

From  this  decision  of  the  Court  of  Exchequer 
Chamber,  the  present  writ  of  error  was  brought. 

For  the  Plaintiff  in  error.  Sir  E.  Sugden  and 
Mr.  Preston. 

The  ejectment  was  not  brought  within  twenty 
years  after  the  title  of  the  lessors  of  the  Plaintiff 
claiming  the  legal  estate  accrued,  and  sufficient 
facts  appear  in  the  case  to  prevent  the  Defendants 
in  error,  by  force  of  the  statute  of  limitations  of 
the  10th  of  King  Charles  the  first,  from  recover- 
ing  in  this  ejectment. 

The  fine  levied  by  Joseph  Stock  and  Catherine 
his  wife,  in  Hilary  term,  in  the  33d  year  of  the 
reign  of  King  George  the  third,  with  proclama- 
tions for  the  purpose  of  conveying  the  estate  to  a 
purchaser,  and  the  subsequent  declaration  of  the 
uses  thereof,  to  William  Faussett  and  his  heirs,  for 
full  and  valuable  consideration,  and  actual  posses- 
sion of  the  said  William  Faussett  during  his  lifetime, 
and  after  his  death  of  the  defendant  under  such 
title,  from  the  1st  of  January,  179^,  without  entry 
or  claim  until  the  present  ejectment  was  brought, 
was  sufficient  to  sustain  the  operation  of  the  fine, 
and  afford  to  the  Defendant  the  protection  of  the 
statute  of  limitations  against  Robert  Waller  and 
his  heirs,  the  lessors  of  the  Plaintiff. 
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1831.  William  Faussett,  the  purchaser  for  full  value, 

^^^      was  a  stranger  to  the  trusts  of  the  deed  of  1771  f 
••  and  had  no  notice  thereof,  and  never  did  any  act 

recognizing  the  title  of  the  trustees,  and  as  the 
fine  of  Hilary  term  33rd  George  the  third,  and  the 
deed  of  1794  professed  to  convey  a  legal  estate  to 
him,  he  had  a  right  to  suppose  that  a  legal  estate 
was  conveyed,  and  never  claimed  any  protection 
from  the  estate  vested  in  the  trustees  j  he  there- 
fore entered,  claiming  the  legal  estate,  and  by  his 
entry  and  subsequent  possession  gained  such  a 
sufficient  legal  seisin,  as  to  afibrd  to  him  the  pro- 
tection of  the  statute  of  limitation. 

William  Faussett  having  been  a  purchaser  for 
valuable  consideration,  without  notice  from  Joseph 
Stock  and  Catherine  his  wife,  who  were  in  pos- 
session, and  treated  the  estate  as  their  own,  with- 
out any  interference  of  the  trustees,  one  of  whom, 
namely  Henry  Palmer,  was  a  party  to  the  deed 
of  1794,  and  the  execution  whereof  by  the  said 
Catherine  Stock  was  attested  by  Thomas  Palmer 
her  eldest  son,  and  one  of  the  cestuis  que  trust 
of  the  said  deed  of  1771>  and  which  deed  was 
also  attested  by  Mungo  Henry  Noble  Waller,  one 
of  the  lessors  of  the  Plaintiff  in  the  ejectment,  the 
Plaintiff  in  error  is  entitled  to  have  every  pre- 
sumption made  in  his  favour,  of  which  the  law  will 
allow  ;  it  ought  therefore  to  have  been  left  to  the 
jury  to  say,  whether  under  all  the  circumstances 
they  would  not  presume  such  disseisin  or  adverse 
possession  to  the  title  of  Robert  Waller,  the  sur- 
viving trustee  in  the  settlement  of  1771  >  as  to  at 
ford  William  Faussett,  and  the  Plaintiff  in  error 
deriving  title  under  him,  the  protection  of  the 
statute  of  limitations,  from  the  time  of  the  entry 
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of  William   Faussett,   under  the    fine    and  con-       1831. 
veyance.  ';;^^ 

The  judgment  in  ejectment  was  for  the  entirety  ^^^^; 
of  the  lands  contained  in  the  settlement  of  1771, 
founded  upon  the  legal  title  of  the  heirs  of  Robert 
Waller,  the  surviving  trustee  named  therein,  al- 
though Henry  Palmer,  to  whom  jointly  with 
Robert  Waller  the  legal  estate  had  been  conveyed 
by  the  settlement  of  1771j  joined  in  the  convey- 
ance of  1794,  and  thereby  severed  the  joint 
tenancy,  and  passed  to  William  Faussett  the  legal 
estate  in  at  least  his  moiety  thereof. 

For  the  Defendants  in  error,  Mr.  Treslove  and 
Mu  Abbott. 

As  to  the  first  Ground  of  Exception :  The  fine 
of  Catherine,  and  her  second  husband,  was  in- 
operative  to  afiect  or  bar  the  title  and  right  of 
entry  of  the  lessors  of  the  Plaintiff,  at  the  time 
of  bringing  the  ejectment,  inasmuch  as  none  of 
the  parties  to  the  fine  had  any  legal  estate  in  the 
lands,  at  the  time  of  levying  the  same,  or  at  any 
time  afterwards. 

The  possession  of  the  grantee,  under  the  deed 
and  conveyance  of  the  1st  of  January,  1794,  can- 
not be  considered  as  adverse  to  the  title  of  the 
trustees  in  the  deed  of  177  Ij  during  the  life  of 
Catherine,  since  the  concurrence  with  her  then 
husband,  being  competent  to  transfer  her  life  estate 
and  interest  in  the  lands  to  the  grantee,  by  their 
fine  and  deed,  and  consequently,  the  trustees  having 
become  the  trustees  of  the  grantee,  after  the  exe- 
cution of  the  conveyance  of  1794,  they  could  not 
have  entered  or  disturbed  the  procession  of  Wil- 
liam Faussett,  and  those  deriving  under  him,  such 
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18S1.       possession  having  been  rightful,  and  not  adversci 
during  the  life  of  Catherine. 
V.  It  is  indispensable  to  constitute  a  disseisin^  or 

evidence  on  which  it  may  be  presumed,  that  the 
possession  should  have  been  held  adversely  to  the 
legal  title  in  the  lands. 

As  to  the  second  and  third  Grounds  of  Excep'^ 
tion :  Presumptions  are  made  and  authorized  by 
the  law  only  in  support  of  rightful  possession, 
and  never  to  effect  a  tortious  breach  of  trust,  in 
destruction  of  the  rights  and  interests  of  rightful 
owners. 

As  to  the  last  Ground  of  Exception :  The  deed 
of  January,  1794j  cannot  be  construed  as  insisted 
OJX  by  the  Appellant  in  this  exception,  to  operate 
to  pass  Catherine's  third  part  of  the  lands  and 
premises  thereby  conveyed,  which  was  then  vested 
in  Henry  Palmer,  jointly  with  Robert  Waller,  in 
trust  for  the  uses  of  the  settlement  of  1771  >  with- 
out violating  the  clear  and  manifest  intent  and 
object  of  the  parties  to  the  deed,  deducible  from 
its  language  and  the  covenants  therein  contained. 
The  manner  in  which  the  purchase  money  is 
agreed  and  recited  to  be  paid  in  several  distinct 
and  equal  thirds  to  the  severar  grantors  and  their 
respective  wives,  or  in  their  right,  and  the  omis- 
sion of  the  name  of  the  co-trustee  Robert  Waller, 
in  the  conveyance,  without  whose  concurrence  it 
is  admitted  the  whole  of  the  trust  estate  in  the 
third  could  not  be  transferred ;  and  the  rather,  as 
such  construction  would  necessarily  make  the  said 
Henry  Palmer  guilty  of  a  gross  breach  of  trust 
in  the  said  conveyance,  which  the  law  never  will 
suppose  or  admit  where  another  reasonable  con- 


ON  APPEALS  AND  WRITS  OF  ERROR.  ^ 

structioti,  consistent  with  the  apparent  intent  of      18S1. 
the  instrument,  and  the  granting  parties  therein, 
can  be  given  to  the  deed. 

The  following  cases  were  cited,  Croft  v.  Howell, 
Plowden,  536. ;  Hulm  v.  Heylock,  Cro.  Car.  200. ; 
Silly  V.  SiUy,  1  Ventris,  260. ;  Rowe  v.  Power, 
2  B.  &  P.  N.  R.  1. ;  Lowe  v.  Lord  Huntingtower, 
note  to  Pycrqft  v.  Gregory,  4  Russell,  532. ;  Keene 
V.  Dearden,  8  East,  298. ;  Maiden  v.  Menill,  2  Atk. 
8. ;  Dormer  v.  Parkhurst,  3  Atk.  135. 141.,  2  Stra. 
1105.;  Lewellyn  v.  Mackworth,  Barnard.  445., 
2  Atk.  40.,  2  Eq.  Abr.  579.  pi.  8. 

Lord  Wynford.  —  There  are  two  questions  in 
this  case :  first,  what  is  the  true  construction  of 
the  deed  of  1794 ;  secondly,  the  effect  of  the 
statute  of  limitations.  It  has  been  argued  for 
the  Plaintiffs  in  error,  that  a  purchaser  takes 
what  the  parties  selling  and  conveying  assume  to 
sell.  Adopting  that  view  for  the  purpose  of  argu- 
ment, let  us  see  what  is  the  intent  and  effect  of 
the  deed  in  question.  Palmer,  and  the  other  par- 
ties entitled,  agree  to  sell.  From  the  whole  of  the 
instrument  taken  and  construed  together,  we  must 
collect  whether  Palmer  intended  to  convey  that  es- 
tate only  which  belonged  to  him  in  right  of  his  wife 
—  that  estate  which  he  was  entitled  to  convey,  — 
or  whether  he  intended  also  to  convey  that  legal 
estate  which  he  held  merely  as  trustee,  and  in 
which  he  had  no  beneficial  interest.  There  is  no 
difficulty  in  the  case,  but  that  which  arises  from 
this  union  of  two  estates  in  Palmer  in  different 
characters.  The  question  is,  what  does  he  intend 
to  convey?    In  judging  of  the  object  of  a  deed,;a 

VOL.  V.  H 
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1831.  court  of  justice  ought  not  to  presume  that  the 
^][^^^  party  conveying  intends  and  does  what  is  contrary 
P'^^^  to  law,  when  another  construction  may  be  put  upon 
the  instrument,  —  a  construction  which  makes 
his  act  consistent  with  his  power  and  his  duty. 
This  was  the  principle  of  construction  submitted 
to  us  by  the  counsel  for  the  Defendant  in  error. 
Palmer  had  a  right  to  convey  the  estate  in  which 
he  had  a  beneficial  interest ;  if  he  conveyed  more, 
he  did  wrong. 

Palmer,  as  the  husband  of  one  of  the  co-heiresses 
of  Smith,  was  probably  tenant  by  the  curtesy. 
His  wife  was  dead ;  and  he,  together  with  New- 
come,  and  his  wife,  and  Stock  and  his  wife,  the 
other  co-heiresses,  conveyed  the  Callowhiil  estate 
to  Faussett  in  consideration  of  4000/.  If  the  in- 
strument had  gone  no  further,  it  might  have  been 
supposed  that  they  meant  to  convey  the  entirety; 
but  the  deed  goes  on  to  provide  that  the  money  shall 
be  paid  in  three  equal  proportions,  1336/.  6s.  &/., 
which  are  to  be  paid  to  each  of  the  grantors  re^ 
spectively.  Each  of  the  conveying  parties  takes 
his  proportion  of  the  price ;  the  presumption,  there- 
fore,  is,  that  each  sells  his  own  proportion.  It  is 
to  be  inferred,  also,  fi'om  the  covenants  of  the  deed 
for  title  and  for  quiet  enjoyment,  that  Palmer  was 
dealing  only  with  the  interest  which  he  had  in 
right  of  his  wife.  He  covenants  for  himself  and 
her  heirs.  It  was  argued  by  Sir  E.  Sugden,  that 
the  form  of  the  covenants  affords  strong  ground 
for  a  different  construction,  because  they  go  to  the 
entirety  of  the  estate.  Undoubtedly,  if  nothing  is 
regarded  but  the  words  of  the  covenants  taken 
alone,  they  might  be  considered  as  supporting  this 
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argument;  but  the  whole  instrument  is  to  be  1831. 
viewed  together ;  and  upon  such  view  it  appears 
that  each  of  the  parties  conveying,  covenants  for 
what  each  sells,  and  then  they  all  covenant  for 
the  whole  of  their  interests.  It  is  plain  that  Henry 
Palmer  does  not  convey  the  estate  which  he  had 
as  a  trustee,  which  he  could  not  convey  without  a 
breach  of  trust,  but  that  he  conveys  that  estate 
only  which  he  had  in  right  of  his  wife — that  estate 
which  he  might  lawfully  convey. 

The  remaining  question  relates  to  the  statute  of 
limitations.  If  the  objection  made  on  that  ground 
should  prevail,  it  would  be  in  vain  to  make  mar- 
riage settlements^  which  could  hardly  stand  good 
beyond  the  lives  of  the  parties.  In  this  case,  Ca- 
therine Smith  had  an  equitable  interest  for  life  in 
a  third  part  of  the  Callowhill  estate :  after  her 
death  it  was  limited  to  her  children.  She  had 
lawfully  power  to  convey  her  own  equitable  estate, 
and  no  more.  That  estate  she  and  her  second 
husband.  Stock,  did  convey  to  Faussett,  who,  as  to 
the  trustees,  stands  in  the  same  relation  and  con- 
dition as  Catherine ;  and  as  she  was  the  cestuy  que 
trust  during  her  life,  the  possession  of  her  assignee 
of  that  interest  could  not  be  an  adverse  possession 
against  her  trustees.  It  has  been  argued  by  the 
counsel  for  the  Plaintiff  in  error,  that  there  may 
be  cases  where  the  possession  of  the  cestw/  que 
trust  may  be  adverse  against  the  trustee.  If  there 
are  such  cases,  they  must  be  confined  to  those 
where  the  cestw/  que  trust  has  denied  the  title  of 
the  trustee.  That  is  not  the  case  here.  It  is  also 
argued,  that  the  conveyance  by  the  cesttiy  que 
trust  makes  a  difference  in  the  relation  of  cestuy 
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1831.  que  trust  to  trustee.  That  is  not  so  here,  for  Faus- 
sett,  during  the  life  of  the  cestuy  que  trusty  stood  in 
^ the  same  relation  to  the  trustees.  They  were  ex- 
pressly made  trustees  for  her  assigns  as  well  as  for 
her.  Faussett,  therefore,  could  not  hold  the  estate 
by  wrong  until  after  her  death.  Until  that  time 
the  possession  could  not  be  adverse,  and  the  sta- 
tute did  not  begin  to  run. 

The  question  of  form  not  having  been  raised 
upon  the  exceptions,  it  is  unnecessary  to  consider. 
The  jurisdiction  of  a  court  of  appeal  is  confined  to 
the  matter  of  the  exceptions.  This  point  was  de- 
cided in  a  case  which  occurred  in  the  Court  of 
Exchequer  Chamber  while  I  was  a  Judge. 

Lord  Tenterden.  —  The  effect  of  the  deed  of 

• 

1794  is  the  first  question  in  this  case.  Palmer, 
who  executed  that  deed,  had  some  beneficial  in- 
terest in  the  estate  in  right  of  his  wife ;  in  what 
particular  way  —  whether  as  tenant  by  the  curtesy 
or  otherwise  —  is  immaterial.  He  had  also,  at  the 
same  time,  a  legal  interest  as  trustee.  The  ques- 
tion is,  whether  this  deed  operated  as  a  conveyance 
of  that  estate  only  to  which  Palmer  was  beneficially 
entitled,  or  whether  it  extended  to  that  estate  also 
which  he  held  as  trustee.  This  is  not  the  case  of 
a  man  having  two  estates,  both  of  which  he  may 
innocently  convey.  The  question  here  relates  to 
a  case  where  a  man  has  two  estates  —  one  of  which 
he  may  rightfully  convey,  the  other  of  which  he 
cannot  convey  without  fraud  and  a  breach  of  trust 
The  parties  to  this  conveyance,  I  am  satisfied,  in- 
tended only  to  convey  what  belonged  to  them;  and 
among  them,  Henry  Palmer  meant  to  convey  only 
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that  estate  which  belonged  to  him  in  right  of  his       iHsr. 
wife.     The  consideration  money  for  this  convey- 
ance was  4000/.,  of  which  one  third  was  to  be  paid     ^ 

to  the  Bishop  of  Waterford  and  his  wife,  one  third 
to  J.  Stock  and  Catherine  his  wife,  and  the  re- 
maining third  to  Henry  Palmer.  This,  of  itself^ 
is  sufficient  to  shew  that  the  parties  intended  to 
convey  only  what  belonged  to  them,  and  this  sup- 
position is  confirmed  by  the  form  and  matter  of 
the  covenants.  Each  of  the  parties  covenant  for 
themselves  and  those  who  claim  under  them. 
Palmer  covenants  for  himself,  his  heirs,  executors, 
&c.,  and  for  the  heirs  of  Elizabeth  his  wife.  He 
there  refers  to  the  right  of  his  wife.  Again,  he 
covenants  against  any  incumbrance  by  his  wife, 
&c.,  in  respect  of  his  wife,  her  heirs,  &c.  The 
form  of  the  covenants  shew  that  the  right  of  the 
wife,  and  the  estate  depending  on  that  right,  which 
he  might  lawfully  convey,  were  only  considered. 
The  Court  was  not  bound  to  extend  the  construc- 
tion of  the  instrument  further  than  was  necessary 
to  satisfy  the  intent. 

Upon  the  question  as  to  the  statute  of  limit- 
ations, it  is  to  be  observed,  that,  under  the  deed  of 
177 1>  the  estate  vested  in  trustees  who  were  to  per- 
mit Catherine  or  her  assigns  to  take  the  rents  and 
profits  of  her  third  part  during  her  life  ;  and  with- 
out deciding  upon  any  nice  distinction  as  to  legal 
and  equitable  estates,  I  form  my  opinion  upon  the 
ground  that  it  is  impossible,  under  the  circum- 
stances of  this  case,  to  say,  with  any  semblance  of 
reason,  that  the  possession  of  the  assigns  of  Cathe- 
rine could  be  considered  as  adverse  to  the  right  of  a 
trustee  having  a  legal  estate  subject  to  the  right 
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18S1.  created  by  that  equitable  assignment  I  am,  there- 
fore, of  opinion  that  the  judgment  should  be  af- 
firmed, and  advise  the  House  accordingly. 

As  to  the  point  of  form,  that  the  judgment  is 
for  the  whole,  whereas  it  ought  to  have  been  for  a 
third  of  the  estate,  the  Court  below  has  the  power 
to  prevent  the  Plaintiff  in  the  action  from  recover- 
ing more  than  that  part  of  the  estate  to  which  his 
lessors,  the  children  of  Catherine,  are  entitled. 

Judgment  affirmed,  with  100/,  costs. 
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IRELAND. 


(exchequer  chamber.) 


Samuel  Cooke,  Peter  Free,  and  1  p^,--w-/aR  . 
Edward  Down     --.-.*. J  ^  ^ 

John  Bishop  of  Elphin,  and  the  Rev.  1  ^^  ^    . 

rj.  T  oi    1  \  Defendants^ 

Thomas  Lloyd,  Clerk  -    *    ...  J     ^ 


Id  quart  impedU  for  a  vicarage,  the  Plaintiff  gave  in  evidence  a 
seisin  of  the  advowson  of  K.  in  Patrick  Barnwall,  under  whom 
he  claimed,  and  produced  a  Regal  Visitation  Book,  dated  16th 
of  October,  1633,  in  which  appeared  the  following  entry  :•—> 
Henricus  Compton,  in  jure  civili  baccdreus  ac  verbi  Deiprae* 
dicatory  admissus  Juit  ad  inserviend,  cur  a  animarum  in  Ecclia 
pSli  de  Killglasse  per  Edwardum  Elphin^  EpUm,,  sexto  OctobriSf 
1622.  In  all  the  entries  in  the  same  book,  where  a  party 
was  admitted  to  a  vicarage,  the  word  **  institutus  '*  was  used 
after  the  word  '*  admissus"  and  in  all  but  one  instance  the 
word  *'  inductus"  also.  Upon  a  trial  at  bar,  the  Judges 
directed  the  jury  that  **  this,  in  legal  construction,  was 
*<  to  be  taken  to  mean  in  the  present  case  that  Henry 
**  Compton,  in  the  entry  named,  was  admitted  and  instituted 
**  by  Edward  King,  the  then  Bishop  of  Elphin,  to  the 
*'  vicarage  of  KUglass^  on  a  presentation  by  some  other 
**  person  to  the  bishop ;  and  that  the  only  question  for  the 
'*  consideration  of  the  jury  respecting  the  entry  was,  by 
'*  whom  the  presentation  was  made ;  and  that  if  upon  the 
<<  whole  of  the  evidence  the  jury  should  believe  that  such 
'<  presentation  of  H.  C.  was  made  by  Patrick  Barnwall,  and 
''  that  the  advowson  of  the  vicarage  had  been  originally 
**  appendant  to  the  rectory,  and  had  not  been  disappended 
<<  therefrom,  they  shoukl  find  a  verdict  for  the  Plaintifis." 
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The  Defendants  having  excepted  to  this  direction  of  the 
Judge :  Heldy  that  it  was  a  misdirection,  and  a  venire  de 
novo  awarded. 


XHIS  case  arose  out  of  an  action  of  quure  im- 
pedit,  which  was  brought  by  the  Plaintiffs  in  error 
claiming  the  right  of  presentation  to  the  vicarage 
of  Kilglass,  in  the  county  of  Roscommon  in 
Ireland,  and  in  the  diocese  of  Elphin. 

The  declaration  contained  two  counts. 

The  first  count  stated,  —  For  that  whereas  Sir 
Patrick  Barnwall,  Knight,  heretofore,  to  wit,  on 
the  4th  day  of  October,  in  the  year  of  our  Lord 
1622,  to  wit,  at  Kilglass,  in  the  county  of  Ros- 
common aforesaid,  was  seised  in  his  demesne  as  of 
fee  of  and  in  the  rectory  of  Kilglass,  with  the 
appurtenances,  in  the  county  of  Roscommon  afore- 
said, together  with  the  advowson  of  the  vicarage 
of  the  said  church  of  Kilglass  first  above  mentioned, 
which  did  and  doth  now  belong,  and  was  and  is 
thereunto  appendant ;  and  being  so  seised  of  the 
said  rectory  of  Kilglass,  with  the  advowson  of  the 
said  vicarage  of  Kilglass,  with  the  appurtenances, 
and  the  said  Sir  Patrick  Barnwall  being  so  seised 
in  manner  and  form  aforesaid,  the  said  church 
of  Kilglass  became  vacant;  and  being  so  vacant, 
the  said  Sir  Patrick  Barnwall,  on  the  4th  day  of 
October,  in  the  year  1622,  presented  to  the  said 
church  one  Henry  Compton,  his  clerk,  who  was 
on  such  presentation  admitted,  instituted,  and  in- 
ducted to  the  said  church  of  Kilglass  in  the  time 
of  peace,  in  the  reign  of  King  James  the  First, 
late  king  of  Ireland,  to  wit,  at  Kilglass  aforesaid, 
in  the  county  aforesaid.     (The  title,  as  deduced 
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from  Sir  Patrick  Barnwall  to  the  Plaintiffs,  was       1881. 
then  set  forth.) 

The  count  then  concluded  thus :  — Whereupon 
and  whereby  the  said  Plaintiffs  then  and  there 
became,  and  were,  and  from  thence  hitherto  have 
been,  and  still  are  seised  of  the  said  rectory,  and 
of  the  advowson  of  the  said  church  of  the  vicarage 
of  Kilglass  aforesaid  as  appendant  to  the  said, 
rectory,  as  of  fee  and  right,  to  wit,  at  the  place 
and  county  aforesaid ;  and  being  so  seised  of  the 
said  advowson  of  the  church  aforesaid,  in  manner 
aforesaid,  the  said  church  became  and  is  now 
vacant  by  the  death  of  the  Rev.  Henry  Mansergh, 
late  incumbent  thereof,  (to  wit)  on  the  26th  of 
July,  in  the  year  1822,  to  wit,  at  the  place  and 
county  aforesaid,  and  for  that  reason  it  now  be- 
longs to  the  Plaintiffs  to  present  a  fit  person  to  the 
church  aforesaid.  And  the  said  Bishop  of  Elphin 
and  the  Rev.  Thomas  Lloyd  unjustly  disturb  the 
said  Plaintiffs  therein  (to  wit)  at  Kilglass  aforesaid, 
in  the  county  aforesaid. 

The  second  count  differed  from  the  first  only 
in  stating  the  advowson  of  the  vicarage  to  be  in 
gross. 

The  following  were  the  traverses  taken  by  the 
Bishop,  upon  which  issues  were  joined :  — 

First  traverse  to  first  count. — Without  this,  that 
it  belongs  to  Plaintiffs  to  present  a  fit  person  to 
the  church  aforesaid,  of  the  vicarage  aforesaid,  in 
manner  and  form  as  in  the  said  first  count  is  sup- 
posed and  alleged. 

Second  traverse  to  first  count. — Without  this, 
that  the  advowson  of  the  said  vicarage  of  the  said 
church  of  Kilglass,  in  the  said  first  count  men- 
tionedy  is  appendant,  and  belongs  to  the  rectory, 
of  the  said  parish  of  Kilglass^  in  the  said  first 


106  CASES   IN   THE  HOUSE  OF   LORDS 

ISSI.       count  mentioned,  in  manner  and  form  as  therein 
is  supposed. 

Third  traverse  to  the  first  count. — Without  this, 
that  Matthew  Bamwall,  in  the  said  first  count 
styled  Viscount  Barnwall  of  Kingsland,  was  seised 
of  the  advowson  of  the  vicarage  of  the  church,  in 
the  said  first  count  mentioned,  in  manner  and  form 
as  in  the  said  first  count  mentioned. 

Fourth  traverse  to  first  count — Without  this, 
that  Henry  Compton,  in  the  said  first  count  named, 
was  admitted  and  instituted  into  the  church  therein 
mentioned  at  the  presentation  of  Sir  Patrick  Bam- 
wall therein  named,  in  manner  and  form  as  in  the 
said  first  count  mentioned. 

First  traverse  to  second  count — Without  this, 
that  it  belongs  to  the  PlaintiflS  to  present  a  fit 
person  to  the  church  aforesaid  of  the  vicarage 
aforesaid,  in  manner  and  form  as  in  the  said  second 
count  is  supposed. 

Second  traverse  to  second  count — Without  this, 
that  the  Plaintiffs  have  been  and  now  are  seised  of 
the  said  advowson  of  the  said  church  of  the  vicarage 
of  Kilglass  aforesaid,  in  the  said  second  count  men- 
tioned, as  of  an  advowson  in  gross  by  itself  as  of 
fee  and  right,  and  in  manner  and  form  as  therein 
is  supposed  and  mentioned. 

Third  traverse  to  second  count  —  Without  this, 
that  Matthew  Barnwall,  in  the  said  second  count 
styled  Viscount  Barnwall  of  Kingsland,  was  seised 
of  the  advowson  of  the  vicarage  of  the  church  in 
the  said  count  mentioned,  in  manner  and  form  as 
in  the  said  second  count  mentioned. 

Fourth  traverse  to  second  count — Without  this, 
that  Henry  Compton,  in  the  said  second  count 
mentioned,  was  admitted  and  instituted  into  the 
church  therein  mentioned,  at  the  presentation  of 
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Sir  Patrick  Barnwall  therein  named,  in  manner       1831. 
and  form  as  in  the  said  second  count  mentioned. 

Issues  similar  to  the  first  and  second  joined  on 
the  Bishop's  plea,  to  the  said  two  counts  respec- 
tively, were  also  joined  on  the  plea  of  the  De- 
fendant Thomas  Lloyd.' 

The  Plaintifis  upon  the  trial  produced  in  evi- 
dence :  — 

Letters  patent,  dated  the  l6th  of  September, 
14th  of  James  the  First,  1616,  by  which  James 
the  First  granted  to  Sir  Patrick  Barnwall,  and  his 
heirs,  (among  other  things)  "  the  rectory  of  Clon- 
twoyskert  and  Ballylege,  in  the  said  county,  which 
are  gathered  annually,  on  an  average,  three  couples 
of  grain  at  the  rate  of  10s.  yearly  each  by  valuation 
thereof,  except  the  alterages  there,  which  also,  by 
valuation  thereof,  are  yearly  13^.  4ef.,  which  are 
ALLOTTED  Jor  the  curate's  stipend,  and  for  the 
re'Cdification  and  reparation  of  the  church ;  and 
also  the  rectory  of  Killglasse,  and  the  tithes  of  the 
rectory  of  Killglasse,  in  said  county,  which  extend 
into  the  village  and  fields  of  Killglasse,  and  other 
villages  late  wasted,  and  yearly,  on  an  average, 
are  gathered,  by  four  couples  of  grain,  at  the  rate 
of  10^.  yearly,  by  valuation  thereof,  except  the 
alterages  there,  which  also,  by  valuation,  are  worth 
yearly  Qs.  8d.  with  two  couples  which  are  allotted 
Jbr  a  curate's  stipend,  and  for  the  reparation  of 
the  church  there,  &c. ;  also  the  advowsons,  pre- 
sentations, rights  of  patronage,  and  free  disposal 
qf  all  and  every  qf  the  vicarages^  and  also  all  and 
every  of  the  oblations,  obventions,  fruits,  profits, 
alterages,  stricks,  sokes,  jurisdictions,  mills,  tolls, 
warrens,  minories,  quarries^  rents,  and  services,  as 
well  of  liberties  of  customs,  tenements,  labors  of 
tenants,  farm  fees,  farm  annuities,  heriots,  fines, 
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1831.  amerciaments,  courts  leet  and  visitation,  frank- 
pledges belonging  or  appertaining,  fairs,  markets, 
tolls,  tholsel,  customs,  rights,  jurisdictions,  fran- 
chises, immunities,  privileges,  profits,  commodities, 
advantages,  emoluments  and  hereditaments  what* 
soever,  with  the  whole  of  their  appurtenances, 
known,  acknowledged,  or  esteemed,  situate,  lying, 
and  being  forthcoming,  growing,  or  arising  out  of, 
in,  or  within  the  said  late  priories,  monasteries, 
rectories,  lands,  tenements,  and  other  heredita^ 
ments  aforesaid,  and  the  other  premises  above 
granted  by  these  presents,  or  any  of  them,  in  what- 
soever manner  belonging,  incident,  or  appendant, 
or  as  members,  parts  or  parcels  of  the  premises 
above  granted  by  these  presents,  or  any  of  them, 
or  at  any  time  before  this  esteemed,  known, 
taken,  occupied,  or  reputed;  and  also  our -re- 
version and  reversions,  remainder,  or  remainders 
of  all  and  singular  the  premises  above  granted, 
and  parcels  of  any  of  them  dependant  or  ex- 
pectant of,  in,  or  above  any  gifl  or  gifls,  con- 
cession or  concessions,  demise  or  demises  whatever 
or  whatsoever  of  the  premises,  or  any  of  them, 
before  this  made  or  granted,  being  of  record  or 
not  of  record,  and  all  and  singular  the  rents  and 
annual  profits  whatsoever  reserved  upon  any  de- 
mises or  concessions  of  the  premises,  or  any  of 
them,  before  this  made,  and  the  rents  and  profits 
as  well  casual  as  annual  of  all  and  singular  the 
premises  by  these  presents  above  granted,  and 
every  parcel  thereof;  and  further,  of  our  more 
abundant  and  special  grace,  from  certain  know- 
ledge and  mere  motion,  with  the  assent  of  the 
aforesaid,  we  have  granted  and  confirmed,  and  by 
these  presents  for  us,  our  heirs  and  successors,  do 
give,  grant,  and  confirm  to  said  Patrick  Barnwall, 


Firm  arias 

Patrico  Barnwall 

Miles/' 
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Knight,  his  heirs  and  assigns,  the  aforesaid  late  18S1. 
priories,  monasteries,  rectories,  tithes,  tenements, 
lands,  and  all  and  singular  the  premises  above 
granted  by  these  presents,  and  each  parcel  thereof, 
with  its  appurtenances,  and  our  whole  right,  title, 
state  and  interest  wheresoever  of,  in,  or  to  the  pre- 
mises before  granted,  paying  yearly,  &c.,  and  yield- 
ing and  giving  yearly  all  and  singular  procurations, 
CURATES*  STIPENDS,  pcnsions,  rents,  services,  and 
all  other  charges  as  well  ordinary  as  extraordinary, 
arising  out  of  the  premises  or  any  part  or  parcel 
thereof. 

The  Plaintiffs  then  gave  in  evidence  a  Regal 
Visitation  Book  of  the  diocese  of  Elphin,  dated 
the  10th  of  August,  1615,  and  read  thereout  the 
following  entry :  — 

<<  Rectorise  pertinentes  ad  monasterium  de 

Clontusgertty : 

"  Rectoria  de  Clontusgertty 

"  Rectoria  de  Killtivnan 

Rectoria  de  Killglass 

Rectoria  de  Bamblyn 

"  Rectoria  de  Killgefyn 

**  Rectoria  de  Clontberna 

Another  Regal  Visitation  Book,  dated  the  l6th 
of  October,  1633,  and  read  thereout  the  following 
entry :  — 

"  Curat  de  Killglasse,  value  40^.  per  annum.  — 
"  Deus  Compton,  Curat  compt  ext" 

And  also  the  following  entry :  — 

"  Henricus  Compton,  in  jure  civili  Baccireus 
"  ac  verbi  Dei  praedicator,  admissus  fuit  ad  inser- 
"  viend.  curae  animarum  in  ecclia  poli  de  Killglasse 
"  per  Edwardum  Elphin,  epum.  sexto  Octobris, 
««  1622/' 
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1831.  The  Plaintiffs  then  gave  in  evidence  an  Inquisi- 

tion, post  mortem^  finding  that  Sir  Patrick  Barn- 
wall  died  11th  of  January,  1622,  that  Nicholas 
Barnwall  was  his  son  and  heir,  and  was  thirty  years 
old  at  his  father's  death. 

The  Plaintiffs  then,  by  a  witness,  proved  the 
pedigree  of  the  Barnwall  family  as  in  the  declar- 
ation stated,  and  that  the  several  members  of  that 
family  in  the  declaration  named  were  persons  pro- 
fessing the  Roman  Catholic  religion,  until  the 
period  of  the^  conformity  of  Matthew  Lord  Vis- 
count Barnwall,  and  also  the  extinction  of  the  limit- 
ations prior  to  that  which  vested  in  Matthew  Lord 
Viscount  Barnwall  as  in  the  declaration  stated* 

The  Plaintiffs  then  proved  the  deed  of  the  21st 
of  July,  1698,  in  the  declaration  mentioned, 
whereby  Nicholas  Lord  Viscount  Barnwall  of 
Kingsland  granted  and  released  to  Lord  Rosse, 
Lord  Kingston,  and  Christopher  Barnwall,  and 
their  heirs  (inter  alia) 

All  that  and  all  those  the  manors,  castles,  towns, 
lands  and  hereditaments  of  Clontoskert  and  Bally- 
lege,  Clontoorkert,  Magher,  Ballinderry,  the  ferry 
of  Ballylege,  half  a  cartron  and  half  a  greeve  in 
Currowbane,  half  a  quarter  in  Carroward,  half  a 
quarter  in  Carrowinaning,  one  cartron  in  Lisgoli- 
bin,  Clonerick  two  greeves,  Dowhill  one  cartron, 
the  greeve  of  Bumlin,  the  tithes  and  rectories  of 
Clontoskert  and  Ballylege,  the  moiety  of  the 
rectory  and  tithes  of  Killglasse,  the  moiety  of  the 
rectory  and  tithes  of  the  parish  of  Killgefin,  and 
twenty  acres  glebe  land  therein,  the  moiety  of  the 
whole  rectory  of  the  parish  of  Killevane,  alias 
Killevan,  the  moiety  of  the  whole  rectory  of  the 
parish  of  Portreney,  the  moiety  of  the  tithes  both 
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great  and  small  of  the  half  parish  of  Bumlin,  and  1831. 
the  parish  of  Clonfelagh,  all  which  said  last  men- 
tioned premises  are  situate,  lying  and  being  in  the 
county  of  Roscommon,  and  all  his  the  said  Viscount 
Kingsland's  lands,  tenements,  and  hereditaments 
in  the  kingdom  of  Ireland,  with  all  commons,  bogs, 
lands,  tenements,  royalties,  fisheries,  waters,  water 
courses,  woods,  underwoods  and  appurtenances 
thereunto  respectively  belonging  or  appertaining, 
and  all  his  the  said  Viscount  Kingsland's  estate 
and  interest  in  law  and  in  equity,  of,  in  or  to  the 
said  lands,  tenements  and  premises,  and  every  of 
them,  of  all  which  premises  the  said  Lord  Viscount 
Ross,  and  Lord  Baron  Kingston,  and  Christopher 
Barnwall,  were  in  the  actual  possession  by  force 
and  virtue  of  one  bargain  and  sale  to  them  thereof 
made  for  one  year  by  the  said  Lord  Viscount 
Kingsland,  in  consideration  of  5s.  sterling  by  deed 
indented,  bearing  date  the  day  next  before  the  day 
of  the  date  of  said  indenture,  and  of  the  statute  for 
transferring  uses  into  possession. 

The  Plaintiffs  next  produced  a  visitation  book 
of  the  diocese  of  Elphin,  of  the  year  1725,  con- 
taining (inter  alia)  the  entry  following :  — 

"  Kilglass.  —  Rect.  spect.  ad  Dom.  Vic.  Com. 
"  Barnwall.  —  Reverend  Edward  Muns,  vicarius.** 

Another  visitation  book  of  the  diocese,  for  1727, 
containing  (inter  alia)  the  following  entry  :  — 

"  Kilglass.  —  Rect.  spec,  ad  Dom.  Vic.  Com. 
"  Barnwall.  —  Reverend  Edward  Muns,  vica- 
•«  rius." 

The  certificate  of  the  conformity  of  Matthew, 
Viscount  Kingsland,  was  then  produced,  dated  the 
8th  of  January,  1815,  and  enrolled  on  the  9th. 

The  Plaintiffs  then  produced  a  deed  of  convey. 
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1881.  ance  to  them  from  Matthew,  Lord  Bamwall,  of 
the  rectory  and  advowson  in  question,  and  a  fine 
and  recovery  of  the  rectory  and  advowson,  by 
Matthew,  Lord  Barnwall. 

The  Defendants  gave  in  evidence  the  first-men- 
tioned Regal  Visitation  Book  of  the  10th  of  August, 
1615,  and  read  thereout  the  following  entry :  — 

"  Nomina  Vicariam  quas  Etia  Laici  usurpant 
"  qu6n  Noae  sequntur.'* 

Vicaria  de  Owran  -         -     val.  24^. 

Vicaria  de  KilJgefyn      -         -     val.  20^. 

Vicaria  de  Bamlyn         -         -     val.  20^. 

Vicaria  de  Clonibernan  -     val.  20^. 

Vicaria  de  Killglass  -  -  val.  20^. 
The  Defendants  then  gave  in  evidence  the 
other  Regal  Visitation  Book  of  the  l6th  of  Oc- 
tober, 1633,  and  relied  upon  the  latter,  and  the 
several  entries  therein,  to  shew  from  the  context 
that  the  last-mentioned  entry  of  the  admission 
of  Henry  Compton  to  serve  the  cure  of  souls 
in  the  parish  church  of  Kilglass,  might  and  did 
apply  to  the  admission  of  Henry  Compton,  as 
curate  to  the  curacy  of  Kilglass,  and  that  it  did 
not  in  this  case  necessarily,  or  in  legal  acceptation, 
imply  a  presentation  and  an  institution  of  the  said 
Henry  Compton  to  the  vicarage  of  Kilglass. 

The  entries  in  the  book  of  1633  chiefly  relied 
upon  by  the  Defendants,  were  the  following :  — 

"Mr.   Henry    Compton,    »!  Qicus  verbi  Di 
"  good  preacher,  vicar  deClon-  I        •  •    p     j- 
"  finlagh,  EpAs  confert — valet,  j 
"  rfVIII.  sterling  per  annum."  J 

"  Vicar  de  Shankill  —  Epus  confert  —  valet 
"  ^IIIL  sterling  per  annum.  —  Idem  Compton 
"  vicar  compt  exht  inservit  curae  p'sonaliter. 
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Impropriat. 


Curat  de   KilMass  —  val.  40^.  per    ann. 

Deus  Compton  curat  compt  ext 

"Curat  de   Kilbride  —  val.  i^III  per  ann. 
**  Idem  Compton  curat  compt.  ^S^ 

«*  Henricus^Compton  injure  Civili BaccareAs  ac 
«<  verbiPraBoicator  kdmissus  fuit  ad  inserviend.  cur© 
*'  animarum  in  Ecclia  p6Ii  de  Kil^ass  per  E&- 
**  wardum  Elphin  Epum  —  sexto  Octobris  162^. 

'*  Et  admissus  fuit  ad  inserviend  curse  animarum 
**  in  Eccliis  p61is  de  Kilbride  et  Derrin  Elphin 
"  Dioc  per  prasfat  Epum  X  Aprilis  16^4.       '  * 

«  Deus  Henricus  admissus  fuit  ad  vicariam  de 
^^  Shankill  Elphin  Didc  ei  ins^itutus  in  eandem 
*«  pr.  praefat.  Epi&m  X  Nov.  1621  et  in  ductus  in 
"  eandem  per  Erasmum  Matthew  Archinum.  El- 
"  phin  30  Aprilis' 16S2.    '' 

<<  Admissus  et  institutus  fuit  in  vicariam  de 
*«  Clonfinlah  pr.  praefat.  Epum  18  Januarii  1627, 
^*  Et  ihducttks  in  eandem  per  prsefat  Eradmum 
**  Matthew  septimo  Junii  Afano  DmL  1628.** 

To  shew  that  the  vicarage  of  Kilgla^s  was  stated 
in  1633  to  be  an  impropriate  vicarage,  the  fblldw- 
ing  entries  were  read :  — 

IMPROPRIATIONS. 

Comes  de  Clanricarde,  1  Valet  £h  ster.  per  An« 

Prebend  de  Dromcliffe,  J      num. 

Cbmes  de  Cianricardei  1 

Rector  de  Raharrow,    [  Valent  -^XLV*      ^ 

Rect  4e  Artcame,      J 

Sir  William  Usher, 

Vicar  De  Kiltevan,  £W. 

Vicar  De  Kilmian,    £Y. 

•Vicar  de  Raharrow,  £\. . 

TOL.  Vt  I 
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ISSU      Vicar  De  St  John's,  ^V.  1  j  rf^^. 

^^"^     Vicar  De  Killneny,  ^V.J       ^    ^ 

GEORGFUS    CRAFTON,   AR. 

Vicar  De  Resert  als  Insersnow  ^111  —  Vicar 
De  KiU  M^Trenin  XLs. 

Vicar  de  Kill  M^Owen  XXX^. 

NICHqjLAS   BARNWALL,   AR. 

Vicar  De  Clonibrenan, 

Vicar  De  Killglasse        -  I  ^7  i    a.  ^v  w 

xr-      T-w  T^Mi     «>     TT.   V  Valent  oranes  j^XXX. 
Vicar  De  KillgeflSn,  Vi- 
car de  Botnlin 

JOHN   CROFTON,   AR. 

Vicar  De  Lissenu%  -  -  XX^. 

That  in  almost  every  case  where  the  vicarage  is 
stated  to  be  impropriate,  curates  only  appeared, 
and  that  different  values  were  set  upon  the  impro- 
priations and  the  curacies. 

The  following  entries  were  read  :  — 

Imp.  —  Rector  de  Raharrow  et  Ardcarn,  val. 
^45  —  Comes  de  Clanricarde. 

Imp.  —  Vicar  de  Raharrow,  val.  £5.  —  Sir  Wil- 
liam Usher. 

Curat  de  Raharrow,  val.  10^.  —  John  Browne. 

Imp.  —  Vicar  de  Killmion,  val.  5s.  —  Sir  Wil- 
liam Usher. 

Curat  de  Killmion,  val.  10s.  John  Brown,  Curat 
comp. 

Imp.  —  Vicar  de  St.  John,  val.  5^.  —  Sir  John 
Usher. 

Curat  de  St.  John,  val.  6s.  -^  John  Brown  Curat 
comp. 
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Imp.  — .  Vicar  de  Kilreny,  val.  £5  —  Sir  William 
Usher. 

Curat  de  Kilreny,  val.  10^. — John  Brown  Curat, 
comp. 

Imp.  —  Rectory  et  Vicar  of  Killride,  val.  ^^60 
—  Christopher  Delahyde  Arm. 

Curat  de  Killride,  val.  40^.  —  Henry  Compton, 
Curat  comp. 

Imp* — ^Vicar  de  Kilm'Owen,  val. 30^. — Georgius 
Crofton. 

Curat  de  Kilm'Owen,  S.  Hawkes,  Curat 


val.  omnes  £30 


Imp.  —  Vicar  del 
Clonbrenan. 

Imp.  —  Vicar  de 
Killgeffin         .      . 

Vicar    de     Kil- 
glass 

Vicar  de    Bom- 
blyn  .  . 

Curat  de  Kilglass,  val.  4Cte.,  Henry  Compton, 
Curat  comp. 


"  Nicholas 
Bamwall. 

Do. 

Nicholas 
BamwalU 

Do. 


That  the  titles  to  the  curacies  which  John 
Brown,  S.  Hawkes,  and  Henry  Compton  served, 
were  only  "  admissions  **  to  serve  "  the  cure  of 
souls,"  not  followed  by  any  institution  or  induc- 
tion.— The  following  entries,  stating  their  titles, 
were  read  (viz) :  — 

Johannes  Brown  clicus  Artium  Mag.,  Divini  verlyl 
Praedicator  admissus  fuit  ad  inserviend  curse  ani- 
marum  in  Ecclis  p6Hbus  de  Killmian,  Kilreny, 
Raharrow,  et  St.  John's,  per  Elphin  Epum,  20th 
November,  1632. 
Samuel  Hawkes — Admissus  fuit  per  prefatum 
Epiim  ad  inserviendum  cures  animarum  in  £c« 

I  2 
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dk  t)arocfaiali  de  Ahamplish  et  lCilm.-Owen, 

^^  2Sd  January,  1625. 

J:,  H^nry  Compton  —  Admisms  fuit  ad  iiisefrviendam 
curae  animarum  in  Ecclis  de  Kilride  et  Derrin 
^pkin  Di<>e  per  pfsef&t  Epihn,  x  Aprilis,  1634. 
Et  admissus  fuit  in  inserviendum  curse  anima- 
t*iMA  m  PaM^bia  £cclia  de  Kilgiai^s  per  £d- 
wardum  EpAm  de  Elphin  sexto  Octobris  1622. 

To  shew  that  there  were  certain  vicarages  ap- 
propriated to  spiritual  bodies,  the  Defendants  read 
the  ftiik^n^  entries :  — 

Vic*  de  Ogulach  —  Spect.  ad  Decan. 

Rector  and  Vicar  de  Asselyne  —-Spect.  ad  De- 
can. 

Tb^ihe^  that  in  all  these  cases 'curates  only  lap- 
•  'ptHfeQ,  *thfe  ifollowing  entries  Were  read  r— 

Curat  de  Ogulagh,  val.  20^.  S.  Hafwkes,  Cu- 
rat compt.  di  exht. 

^uraft  de  Asselyne  —  Erasmus  Matthew  Curatus 
compt 

To  prove  that  the  title  which  Samuel  Hawkes 
^ijhlbited  tb  the  curacy  of  Ogulagh,  was  ortly  an 
ftdmisdioi)  ^to  serve  the  cure  of  souls,  similar  to  that 
bf  Henry  Compton  to  the  curacy  of  'Kilglass,  the 
follbtifirig  etitty  was  read :  — 

*'*  Et  admissus  fuit  per  praef at  EpAm  ad  inservi- 
<<  endum  curse  animarum  in  Ecclesia  pch.  de  Ogu- 
^^'iagh  -^  2l8t  of  December,  1629." 

'Thit  the  title  which  Samuel  Hawkes  shewed 
to  the  curacies  of  Ahamplish  find  Killm.i-Owen, 
thB  latter  6f  \^hich  is  stated  to  be  an  impropriate 
vicarage,  were  also  similar,  the  beforC'^mentioned 
"etitty  was  read  (viz.) :  — 
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^^  Adinissas  fuit  per  pras&t  Epiioi  ftd  inseryidn-       l§§f. 
'<  dum   cur®  animarum  in  Ecclia  P^rodvAli  d^     Wm9^ 
••  Ahamplish  et  Killm..Oweu,  23  Julii,  I6g5/'  ^ 

But  that  wlien  the  said  Samuel  .Hawke9  app€»ne4      ^^^^^* 
as  vicar  of  the  vicange  of  Creeve^  th^  titles  f^fi 
shewed  wene  the  foUowuig :  -^ 

^'  Ittstitus  fiiit  per  prae^tum  £p]^  »d  Vigj^ilrafi 
*•  de  Cneeve;,  25  March^  1628/' 

<(<  Sk  ifiditctus  ad  esiadem  per  Hemioum  S^j^ 
*^  ex  mandato  pra^ati  Erasmi  Mathews  14!th  iC^tch 
^^  bcr,  1628/' 

To  ishew  tfiat  Samuel  Hawi:^  yi  ^Ifte  first  past 

<£  the  book  of  1633,  is  described  as  appeiu*ing  as 

vicar  of  Greeve,  but  oiUy  .as  .<:;wa(;e  (if  Qg^ll^gh, 

the  following  entries  were  read  :  — 

Mr.    Samuel   Hawkes,   ai  yr^i    .       t\*  •  • 
,  ,.  .  ,  ,  1  Clencus  Divini  ver- 

^mod  divine  and  pceacher     •  J  . .  ix.  j-    ^ 

Tf        ji-i  T^A>bi  Prsedicator  con- 

Yicar  rde  Creeve  ~  IJpus  l  n  ^  ^   _,  ^ 

confert  vaL  af  3  per  annum.   J 

»Curatu8  de  Elphini,  val.  ^6. -^^  {d^m  JB[^wjki^s 
Curatus  confert 

Curatus  de  Ahamplish,  val.  40^.  per  annun:i..-r- 
Idem  Hawkes  Curatus  conferteicht 

Curatus  de  Ogulagh,  val.  20^«  per  ai)num..rr- 
/Idem  Hawkes  Curat  confert  et.exht* 

To  prove  that  in  some  instances  curaites  appe^i^^d 
ifi  the  case  of  spiritual  vicarages,  where  vicars  qI^o 
appeared,  the  following  entry  was  read:  — 

«*  Vicar  de  Cahrea."-^— Idem  W.  ;Rpycroft  coff^pt 
"«texht." 

<<John  Hamilton  Clericus  in  Artibus  M?^* 
^<  verbi  divini  Pra8dicator.p--^Ci^ra/2/^  coiaptex^t 
'<  admissionem/' 

To  prove  that  the  titles  which  WilJUiam  BvOy- 
croft  shewed  to  the  vicarage  were  a  preseqt^yij/pp, 

I  3 
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1831.  institution,  and  induction,  to  the  vicarage  at  Cal^ 
rea,  the  entries  of  the  presentation  by  King  James 
the  First  of  the  said  William,  to  the  vicarage  of 
Drumcliffe  and  Calrea,  and  the  institution  and  in- 
duction of  William  Roycroft  into  the  latter,  on 
the  20th  of  August,  1622,  and  the  26th  of  Sep- 
tember, 1622,  respectively,  as  set  forth  in  the  latter 
part  of  the  Visitation  Book  of  1633,  were  read ; 
and  to  shew  the  title  which  John  Hamilton  had 
to  the  curacy,  the  following  entry  was  read :  — 

<<  Johannes  Hamilton,  Clericus  Artium  Magister 
**  divini  verbi  Praedicator  admissus  fuit  per  £pi^ 
^*  Elphin  ad  inserviend  curse  animarum  in  Eccliis 
**  pdlibus  de  Drumcliffe  et  Calrea,  primo  Augusti, 
«  1632." 

That  in  the  instances  also  of  the  spiritual  vicar- 
ages of  Ahaskeragh  and  Killrowan,  Florence  Nelly 
was  instituted  and  inducted  to  those  vicarages,  and 
that  Htigh  Lally  also  appeared  as  curate  to  them, 
but  was  admitted  only  ad  peragendum  qfficium  Cu' 
rati,  and  that  different  values  were  put  on  these 
vicarages  and  on  the  curacies ;  the  several  entries 
in  the  book  of  1633,  relating  to  the  said  parishes 
and  curacies,  were  read. 

The  book  of  1633  was  generally  relied  on  by 
the  Defendants,  to  shew  that  the  distinction  be- 
tween  curates  and  vicars,  and  between  curacies 
and  vicarages  was  maintained  throughout;  and  that 
there  were  above  forty  instances  appearing  therein 
of  admissions  to  vicarages,  all  followed  by  institu- 
'  tion  and  induction,  the  admissions  of  the  curates 
being  either  ad  inserviendum  curce  animarum  or  ad 
peragendum  qfficium  curaii  —  the  proper  words 
under  different  circumstances  to  use  for  the  ad- 
mission of  curates ;    and  that,  therefore,  on  the 


ON   APPEALS   AND   WBITS  OF  ERROR.  119 

whole,  from  the  words  of  the  entry  relative  to  1881. 
Henry  Compton's  admission  to  serve  the  cure  of  ^"^^^ 
souls  in  Kilglass,  no  necessary  implication  or  legal 
inference  existed  in  the  present  case,  that  he  was 
presented,  admitted,  and  instituted  to  the  vicarage 
of  Kilglass,  which  in  the  same  book  is  stated  to 
have  been  impropriate. 

The  Defendants  then  gave  in  evidence  books 
from  the  office  of  first  fruits,  containing  entries  of 
all  collations,  institutions,  and  admissions  to  eccle- 
siastical benefices  in  Ireland,  made  by  the  several  ^ 
archbishops  and  bishops,  from  which  they  read  and 
gave  in  evidence,  certain  entries  contained  in  the 
books,  dated  the  22d  of  April,  1640;  27th  of 
April,  1674 ;  17th  of  August,  I678 ;  3d  of  Sep. 
tember,  I729 ;  30th  of  July,  1730 ;  of  collations 
by  the  bishop  to  the  vicarage  of  Kilglass.  And 
they  proved  that  the  earliest  Visitation  Book,  or 
other  record  or  paper  to  be  found  in  the  registry 
office  of  the  diocese  of  Elphin,  was  a  certain  book 
then  produced,  in  which  the  earliest  entry  is  dated 
the  2d  of  March,  I666. 

The  Defendants  further  gave  in  evidence,  a 
book  of  titles  or  title  deeds  of  the  diocese  of 
Elphin,  bearing  date  in  I666,  and  which  contained 
(inter  aUa)  entries  of  collations  by  the  bishop  to 
the  vicarage  of  Kilglass  of  the  following  dates, 
viz.  11th  March,  I666,  21st  March,  I74O,  18th 
February,  1750,  23d  September,  178O,  3d  Sep- 
tember,  1822. 

The  Defendants  also  gave  in  evidence  letters 
patent  of  Charles  the  Second,  dated  20th  of  Ja- 
nuary, 1665,  by  which,  among  other  things,  the 
King  granted  to   Henry  Lord  Viscount  Kings- 
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S^Ph  land,  Kis  heirs  and  assigns  for  ever  (amon^t  otlifer 
thinj^s)  the  monastery  and  lands  of  Cloiitiiskert 
one  quarter^  containing  fifl3^-hine  acres  profitable 
laiid  plantation  measure,  and  twenty-eight  acres 
unprofitable  (bb  the  same  more  or  less),  the  Hdbietjr 
of  the  tithes  olf  the  parish  of  ttil^Iass,  aiid  klso 
the  rectory  of  the  half  parish  of  Bumliti  \  and 
also  the  tithes  of  the  parishes  of  Clontiiskiert, 
&c.  And  also  all  and  singular  caistles,  &c. :  to  be 
held  of  us,  our  heirs  and  successors,  as  of  oiiir 
castle  of  Dublin,  in  free  and  common  socage; 
yielding  and  paying  therefore' and  thereout  yearljr 
lihto  us,  our  heirs  and  successors,  at  the  receibt 
of  pur  ei^chequer  in  our  said  kingdom  of  Ire- 
land, or  to  the  hands  of  our  vice-treasurer  or 
general  receiver  of  this  rents  and  revenues  of  cor 
said  kingdom  of  Ireland,  for  the  time  being,  for 
said  monasteries  and  lands  of  Clotuskert  one 
qiiarter,  the  yearly  rent  of  10^.  sterling  'j  and  for 
Ihe  aforesaid  greve  of  land  in  Bumlin,  thie  yearly 
rent  of  Is.  8d.  sterling,  which  said  several  rente 
are  the  composition  rents  now  payable  to  us  there- 
out and  for  the  said  moiety  of  the  tithes  of  the 
BS^d  parish  of  Kilglass,  and  the  said  rectory  of  the 
lialf  parish  of  Bumlin,  the  said  tithes  of  the  parish 
of  Clontuskert,  &c.,  the  yearly  rent  of  6/.  10^.  Sd. 
sterling^ 

^  The  Judges,  in  summing  Up  the  evidence  given 
idh  the  trial,  stated  as  their  opinion  to  the  jiir^, 
that  upon  the  true  construction  of  the  letted 
patent,  granted  by  James  the  First,  Patrick  Barn- 
wall,  the  patentee  therein  named,  was  seised  6f 
the  entire  rectory  of  Kilglass.  Whereupon  tT&fe 
counsel  for  the  Defendants,  on  behalf  of  the  De- 
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fendants,  excepted  to  the  bpiniott  of  th^  Judges;  18S1. 
and  insisted  that  Psitrick  Barnwall  ivas  not  seised 
bf  the  entire  rectory  of  Kilglass  by  virtue  of  the 
patent.  The  Judges  further  gave  it  as  their 
opinion  to  the  jury,  that  the  advowson  of  the 
vi(^t*age  aforiesiid  should  by  intendment  of  law  be 
taken,  &c.  to  be  appendant  to  the  rectory,  unless 
tbeire  wis  evidence  tb  satisfy  the  jury  to  the  con- 
IrAry,  to  which  opinion  of  the  Judges  the  counsfel 
for  ihe  Defendants  excepted.  The  Judges  further 
jgave  it  as  their  opinion  to  the  jury,  that  if  at  the 
the  time  of  the  execution  of  the  deed  of  1698  the 
advowson  of  the  vicarage  was  in  Nicholas  Viscount 
Barnwall,  party  to  the  deed,  as  appendant  to  the 
rectory,  the  Plaintiffs  under  and  by  virtue  of  the 
deed,  and  the  determination  of  the  previous  Kmit- 
ations  therein  contained,  and  of  the  conformity  in 
1815,  and  by  force  of  the  said  deeds  of  convey- 
ance of  the  SOth  of  May,  1815,  and  of  the  «Oth  of 
November,  1816,  made  to  them,  and  the  isaid  re- 
covery, were  seised  of  the  said  advowson.  To 
this  opinion  of  the  Judges  the  counsel  for  the 
Defendants  also  excepted,  and  insisted  that  there 
was  no  evidence  given  in  the  catise  that  Matthew 
then  Viscount  Barnwall,  who  so  conformed,  was  the 
heir  at  law  of  Nicholas,  party  to  the  deed  of  1698. 
And'that,  therefore,  the  Plaintiffs,  claiming  through 
him,  could  not  by  means  of  the  conformity  entitle 
themselves  to  any  estate  in  the  advowson  of  the 
vicardge.  The  Judges  gave  their  opinion  to  the 
jury,  that  if  they  believed  that  at  the  time  of  the 
execution  of  the  deed  of  1698  Nicholas  Lord 
Viscount  Barnwall  was  seised  of  the  entirety  of  the 
rectory,  and  that  the  vicarage  was  at  such  time  ap- 
pendant  thereto,  that  then  under  and  by  virtue  of 
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1851.  the  deed  of  1698,  and  the  evidence  of  the  pedi- 
gree and  the  conformity  as  admitted  on  the  trial, 
Matthew  Lord  Kingsland  was  at  the  time  of  the 
execution  of  the  deed  seised  of  the  entirety  of  the 
advowson  of  the  vicarage  of  Kilglass,  to  which 
opinion  of  the  Judges  the  counsel  for  the  Defend- 
ants excepted,  and  insisted  that  the  deed  of  1698 
conveyed  but  one  moiety  of  the  rectory  and  tithes 
of  Kilglass  ;  the  Judges  further  deUvered  their 
opinion  to  the  jury,  that  the  entry  in  the  Regal 
Visitation  Book  of  the  l6th  of  October,  1633,  which 
is  in  the  words  and  figures  following  (that  is  to 
say),  —  "  Henricus  Compton,  in  Jure  Civili  Bac- 
**  careus  ac  verbi  Dei  prsedicator  admissus  fuit  ad 
**  inserviend.  curse  animarum  in  Ecclia  poli  de 
**  Kilglass,  per  Edwardum  Elphin  Epiim,  sexto 
"  Octobris,  J|J522,'*  was  in  legal  construction  to  be 
taken  to  mean,  in  the  present  case,  that  Henry 
Compton,  in  the  entry  named,  was  admitted  and 
instituted  by  Edward  King,  the  then  Bishop  of 
Elphin,  to  the  vicarage  of  Kilglass  on  a  present- 
ation by  some  other  person  to  the  bishop :  and 
that  the  only  question  for  the  consideration  of  the 
jury  respecting  the  entry  was,  by  whom  the  pre- 
sentation was  made ;  and  that  if  upon  the  whole 
of  the  evidence  the  jury  should  believe  that  such 
presentation  of  Henry  Compton  was  made  by 
Patrick  Barnwall,  and  that  the  advowson  of  the 
vicarage  had  been  originally  appendant  to  the 
rectory,  and  had  not  been  disappended  therefrom, 
they  should  find  a  verdict  for  the  Plaintiffs.  Where- 
upon the  counsel  for  the  Defendants  excepted  to 
the  said  opinion  of  the  Judges,  and  insisted  that 
the  entry  in  the  Regal  Visitation  Book  should  not 
in  legal  construction  be  taken  in  this  case  to  mean 
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that  Henry  Compton,  in  the  entry  named,  was  18S1. 
admitted  and  instituted  by  Edward  King,  the  then 
Bishop  of  Elphin,  to  the  vicarage  of  Kilglass  on 
the  presentation  of  some  other  person  to  the 
bishop.  The  Judges  left  the  case  to  the  jury, 
with  the  direction  and  opinion  so  given  by  them, 
and  excepted  to  by  the  counsel  for  the  Defend- 
ants. And  the  jury  gave  their  verdict  for  the 
Plaintifis,  and  found  that  it  did  belong  to  the 
Plaintiffs  to  present  a  fit  and  proper  person  to  the 
church  and  vicarage  of  Kilglass  ;  that  the  advow- 
son  of  the  vicarage  belonged  to  the  rectory  of 
Kilglass ;  that  Matthew  Lord  Viscount  Barnwall  of 
Kingsland  was  seised  of  the  advowson  of  the 
vicarage  of  the  church  of  Kilglass ;»  that  Henry 
Compton  was  admitted  on  the  presentation  of  Sir 
Patrick  Barnwall ;  that  the  Plaintiff^  had  been  and 
then  were  seised  of  the  advowson  of  the  church  of 
the  vicarage  of  Kilglass  as  of  fee  and  right ;  that 
Thomas  Lloyd  was  not  the  true  and  lawful  vicar 
on  the  day  of  issuing  the  writ  of  the  12th  of 
November,  1822 ;  that  the  value  of  the  living  was 
40^.  by  the  year ;  and  assessed  the  damages  of 
the  Plaintifis  at  4tL  sterling.  And  upon  this  verdict 
judgment  was  given  by  the  Court  of  Common 
Pleas  in  Ireland  in  favour  of  the  Plaintiffs.  A 
writ  of  error  was  thereupon  brought  by  the  De- 
fendants in  the  Court  of  Exchequer  Chamber,  and 
that  Court  reversed  the  judgment  given  for  the 
Plaintiffs  by  the  Court  of  Common  Pleas,  and 
directed  a  venire  de  novo. 

The  Plaintiffs  in  error  thereupon  brought  their 
writ  of  error  returnable  in  parliament,  to  reverse 
the  judgment  of  the  Court  of  Exchequer  Chamber 
in  Ireland. 
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1S«1.  For  the  Plaintiffs  in  error,  The  Attomey-Qenerd 

and  Mr.  Torriano. 

The  Judges  were  by  law  called  upon  to  give^ 
and  justified  in  giving,  to  the  jury  rfieir  coostnio- 
tion  of  the  entry  relating  to  Henry  Comptoo,  and 
from  the  frame  and  language  of  the  charge,  it  ap- 
pears that  they  did  not  withdraw  firotn  the  juiy 
tiie  question  of  construction.  The  exception  upon 
which  the  judgment  of  the  Court  of  Qommtia 
Fteas  was  reversed^  and  the  error  assigned  upon 
that  exce|)tion9  do  not  raise  the  objection  that  tiie 
Court  withdrew  the  question  of  construction  from 
the  consideration  of  the  jury.  The  true  questidli 
raised  by  the  exception  is,  whether  the  Judges 
had  in  their  direction  to  the  jury  put  a  correct 
iilterpretation  upon  the  entry,  not  whether  4be 
Judges  had  d^ided  tiiat  the  question  of  constme- 
tion  was  for  the  Court  alone,  and  not  for  the  juiy 
under  the  direction  of  the  Court  to  make. 

Taking  the  whole  charge  together  the  direotion 
*of  the  Court  amounts  to  no  more  than  this :  that 
legally  the  entry  coupled  with  the  other  parts -of 
the  case,  might  bear  the  construction  in  questfioo, 
and  that  the  jury  might  legally,  under  the  cifcum- 
stances  of  the  case,  put  such  a  construction  upon 
■the  entry.  The  direction  given  by  the  Judges 
was  proper,  and  if  the  question  of  construction  had 
been  left  to  the  jury  without  any  suggestion  from 
the  Court,  they  might  legally  have  arrived  at  the 
same  conclusion. 

For  the  Defendants  in  error.  Dr.  Lushingtw 
and  Mr.  Follett. 

The  Plaintiflfe  have  shewn  no  title  in  themselves 
to  present  to  the  vicarage  in  question.  They  have 
given  no  proof  of  any  seisin  of  the  advowson  ii 
any  one  under  whom  they  claim. 
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It  is  not  an  intendment  of  law,  in  the  absence       iMi. 
of  evidence  to  the  contrary,  that  the  advowson  of 
the  vicarage  of  Kilglass  was  appendant  to   the 
rectory. 

The  advowson  of  the  vicarage  did  not  pass 
to  Sir  Patrick  Barnwall  by  the  patent  of  King 
James. 

There  was  no  proof  that  Matthew  Viscount 
BarnwaH,  who  conformed  to  the  Protestant  re- 
Iigi(»],  was  the  4>eir  of  Nicholas  Viscount  Sam* 
wall  of  King^land,  party  to  l^he  deeds  of  the  20th 
and  21 8t  of  July,  1698,  and  who  is  alleged  'by 
the  Plaintifl^  to  have  professed  the  popish  religiqn. 
And  if  the  said  Matthew  Viscount  ^rnwall  of 
Kingsland  was  not  the  heir  of  "Nicholas,  his  con- 
forming to  the  Protestant  rdigion  does  not  confirm 
any  title  upon  the  Plaintiffs  claiming  through 
him.  The  deed  of  1698  conveyed  but  one  mwety 
of  the  rectory  and  tithes  of  'Kilglass. 

The  jury  ought  not  to  have  been  told  that  the 
meaning  of  the  entry  in  the  Regal  Visitation 
Book  of  the  I6th  of  October,  1638,  must  in  legal 
construction  be  taken  to  mean  that  Henry  Comp- 
ton  in  the  entry  named,  was  admitted  and  insti- 
tuted by  the  then  Bishop  of  Elphin  to  the  vicarage 
of  Kilglass,  on  the  presentation  of  some  other 
person  to  the  bishop;  and  that  the  oilly  question 
for  the  consideration  of  the  jury  respecting  the 
entry  was,  'by  whom  the  presentation  was  made. 
In  legal  construction,  the  entry  in  question  ought 
not  to  be  taken  to  have  such  meaning. 

The  jury  ought  to  have  been  told  to  compare 
and  weigh  that  entry  with  the  other  evidence  in 
the  cause,  and  to  have  given  their  opinion  upon 
the  effect  and  meaning  to  be  attached  to  it 
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1881.  Lord  Tenter  den. — The  effect  of  the  reversal  in 

this  case  was  to  send  the  cause  to  a  new  trials  not 
to  put  an  end  to  the  suit.  If  the  House  should 
determine  that  the  judgment  of  the  Exchequer 
Chamber  should  be  affirmed,  the  right  will  remain 
to  be  determined  by  the  result  of  a  new  trial. 

Being  of  opinion  that  the  judgment  ought  to  be 
affirmed,  I  shall  abstain  from  expressing  any  opinion 
as  to  the  right,  confining  my  observations  to  the 
•  single  point  before  us,  and  studiously  avoiding  the 
expression  of  an  opinion  which  would  be  extra- 
judicial, and  which  might  be  quoted  as  indicating 
my  view  of  the  case  upon  the  future  investigation 
of  this  very  important  case  when  it  is  again 
brought  before  the  Court  below. 

The  suit  was  prosecuted  by  the  Plaintifis  in 
error,  claiming  the  right  of  presentation  to  the 
vicarage  of  Kilglass.  In  a  proceeding  of  that 
kind  the  plaintiff  must  prove  that  he  or  those 
under  ^hom  he  claims  have  made  a  presentation 
to  the  living.  This  is  the  only  legal  evidence  of 
the  right  If  it  were  otherwise,  any  pei^on  might 
set  up  a  claim  to  present  a  clerk  without  a  shadow 
of  right,  and  contrary  to  reason  and  common 
sense.  It  was  alleged  by  the  Plaintiffs,  in  order 
to  shew  their  seisin,  that  Sir  P.  Barnwall,  under 
whom  they  claimed,  had  presented  Henry  Comp- 
ton  to  the  vicarage  in  1622. 

For  proof  of  this  allegation,  an  entry  was  pro- 
duced from  the  Visitation  Book  of  the  diocese, 
dated  in  the  year  1633,  by  which  it  appeared  that 
Henry  Compton  was  admitted  "  ad  inserviendum 
"  curce  animarum**  in  the  church  of  Kilglass  by 
Edward  King,  then  Bishop  of  Elphin,  on  the  6th 
of  October,  1622. 

This  cause  was  tried  at  bar  in  the  Court  of  Com- 
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mon  Pleas  in  Ireland.  Many  points  arose  ;  excep-  18S1. 
tions  were  taken  to  the  directions  of  the  Judges ; 
and  being  put  on  the  record,  were  brought  by  writ 
of  error  before  the  Court  of  Exchequer  Chamber 
in  Ireland,  and  now  before  this  House.  The  ex- 
ceptions were  to  various  matters ;  but  as  one 
exception  alone  has  been  the  subject  of  argument 
at  the  bar  of  the  House,  I  propose  to  confine  my- 
self to  that  exception.  The  direction  of  the  Judge 
was,  that  the  entry  in  the  Regal  Visitation  Book 
was,  in  legal  construction,  to  be  taken  to  mean 
that  H.  C.  was  admitted  and  instituted  by  the 
bishop  on  the  presentation  of  some  other  person, 
and  that  "  if  upon  the  whole  of  the  evidence  the 
said  jury  should  believe  that  such  presentation 
of  the  said  Henry  Compton  was  made  by  the 
**  said  Patrick  Barnwall,  and  that  the  advowson  of 
**  the  said  vicarage  had  been  originally  appendant 
to  the  said  rectory,  and  had  not  been  disap- 
pended  therefrom,  they  should  find  a  verdict  for 
•*  the  Plaintiffs.*'  The  exception  was,  that  the 
entry  in  the  Regal  Visitation  Book  should  not  in 
legal  construction  be  tak^n  in  this  case  to  mean 
that  Henry  Compton,  in  the  entry  named,  was 
admitted  and  instituted  by  Edward  King,  then 
Bishop  of  Elphin,  to  the  vicarage  of  Kilglass  on 
the  presentation  of  some  other  person  to  the 
bishop.  The  Judges  left  the  case  to  the  jury, 
with  the  direction  and  opinion  so  given  by  them, 
and  excepted  to  by  the  counsel  for  the  Defendants. 
^t  was  urged  in  argument  at  the  bar,  that  this  was 
not  a  precise  direction  in  point  of  law,  but  that  the 
whole  matter  was  left  indistinctly  to  the  j  ury.  In  my 
opinion  the  objection  is  unfounded.  For  nothing 
can  be  more  precise  or  clear  than  this  direction 
in  point  of  law  as  to  the  construction  to  be  put 
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i^si*  upon  the  entry.  The  question  then  arises,  wbejther 
^^^^  the  right  construction  was  put  upon  this  entry  hy 
^,^  the  jury.  It  is  my  clear  opinion  that  they  adopted 
a  wrong  qonstruction.  In  the  ordinary  fpr;iis  of 
speech,  the  adrnission  of  a  rector  or  vicar  is  di$er- 
ently  expressed  frpm  that  of  a  curate.  A  curate 
is  admitted  only;  a  vicar  is  instituted  also  and 
generally  inducted.  The  distinction  is  clear  in 
the  general  form  of  the  appointments.  Words 
may  be  confounded  in  this  as  they  are  in  many 
other  instances.  But  in  tloe  ordinary  forms  of 
speech  of  the  unlearned,  as  well  as  the  learned, 
admission  is  the  word  peculiarly  applicable  to  a 
curate  ^nd  institution  to  a  vicar. 

Looking  only  to  the  entry  itself,  I  should  |ie  (^ 
opinion  ^hat  the  true  construction  1)^4  ^9^  b(sea 
put  upon  it,  unless  other  evidence  were  p]|[0(iuced 
to  shew  that  in  this  instance,  contrary  tp  u^^ 
acceptation,  the  words  were  to  be  taken  in  the 
sense  ascribed  to  them  by  the  verdict.  Qn  this 
account  much  of  the  argument  at  the  bar  turned 
upon  the  examination  of  the  other  entries  in  ^is 
document ;  and  it  becomes  impprtant  to  asce^ftain, 
by  such  investigation,  whether  admission  *.*  ad^ 
serviendum  cures  animarum ''  means  institution  to 
a  vicarage.  From  the  entries  in  the  Visitati^p 
Book  as  to  the  same  person,  in  1633,  we  find  that 
he  was  admitted  to  the  curacies  of  Kilglass,  Kil- 
bride, and  Denin ;  but  to  the  vicarages  of  Shan- 
kill  and  Clonfinlagh  he  was  not  only  admitted  \f\fi 
instituted  and  inducted.  Looking  only  to  tt^ 
case  of  this  individual,  we  find  two  in^t^^qes  in 
which  he  was  admitted  to  curacies,  and  two  Jii- 
stances  in  which  he  was  instituted  and  inducted 
into  vicarages.  Besides  the  case  of  this  person, 
inexamining  the  book^  I  have  found  .ajttput  J^Qty 
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instances  in  which  admission  to  curacies  are  noted,       issi. 
as  *•  admssusjidt  ad  inserviendum  curce  animarum^^ 
or  "  ad  peragendum  qfficium  curati^^*  and   more 
than  twenty  instances  in  which  admissions  to  vicar- ^ 
ages  are  set  down  as  •*  institutes  juit  in  vie.  et 
inductics  in  eandentt"  and  in  all  the  instances  but 
one  the  institution  to  a  vicarage  is  followed  by  in- 
duction.    The  exception  is  in  the  case  of  one  of 
those  vicarages  which  are  noted  as  being  usurped. 
In  the  Visitation  book  of  1615,  mention  is  made 
of  the  vicarage  as  being  then  usurped.     The  ap- 
pointment of  Henry  Compton  was  between  1615 
and  1633,  and  the  vicarage  of  Kilglass  is  one  of 
those  which  are  stated  to  be  usurped  by  Sir  Patrick 
Bamwall.    The  vicarage  was  then  not  held  by 
a  clergyman ;  a  state  of  things  which  it  would  be 
difficult  to  understand,  if  it  had  not  been  reported 
as  usurped  by  BarnwalL     The  plain  meaning  of 
the  statement  is,  that  he  had  usurped  what  be- 
longed to  the  vicar.     The  rectory  was  then  in  the 
crown,  and  farmed  by  Bamwall,  to  whom  it  was 
afterwards  granted.      In  the  Visitation  Book  of 
1633,  Compton  is  mentioned  as,  "  H.  Compton,  a 
good  preacher,  vicarius  de  Clonfinagh,**  &c. ;  and 
this  agrees  with  the  entry  where  H.  Compton  is 
represented  as  having  been  admitted,  instituted, 
and  inducted  into  that  vicarage.      Many  other 
instances  are  to  be  found  in  these  books,  leading 
to  the  same  conclusion;    and,  without  entering 
into  the  subject  more  at  large,  these  are  the  rea- 
sons which  induce  me  to  think  that  the  Judges  of 
Ae  Court  of  Common  Pleas  in  Ireland  have  put  a 
wrong  construction  upon  the  entry  in  question, 
and  that  the  Court  of  Exchequer  Chamber  did 
right  in  awarding  a  venire  de  novo* 

Judgment  affirmed. 

VOL.  V*  K 
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iHIS  wfk  of  mor was hit^igfat  upon  a  judgmeDt 
of  the  Court  of  Exchequer  Chamber,  affirming  a 
judgment  of  the  Court  of  Exchequer,  in  a  cause 
where  the  Defendant  in  error  was  Defendant,  and 
the  King  was  PhuntiC 

The  pleadings  before  the  Barons  of  the  Ex- 
chequer were,  in  substance,  as  foUoii-s : 

A  scire  facias  was  issued  from  the  Exchequer, 
in  Trinity  term  1827,  to  the  Chancellor  of  the 
county  palatine  of  Lancaster,  reciting  the  bond  of 
Hiomas  Winstanley,  dated  at  Westminster  on  the 
6th  day  of  July,  1826,  whereby  he  became  bound 
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to  the  King  in  the  sum  of  ^00/.,  payable  at  a  day      issh 
past* 

The  Defendant  prayed  oyer  of  the  writ,  and  of 
the  return  therein,  which  were  read  to  him ;  he 
also  prayed  oyer  of  the  bond,  and  of  the  condition 
of  the  bond,  which  were  severally  read  to  him.  The 
condition  is  in  these  words :  -— 

**  Whereas  by  an  act  of  parliament  passed  in 

"  the  nineteenth  year  of  the  reign  of  bis  late 

"  Majesty  King  George  the  Thirds  every  person 

<'  using  or  exercising  the  trade  or  business  of  an 

'*  auctioneer  is  obliged  to  take  out  a  licence  for 

*^  that  purpose,  and  to  give  security  by  bond  to 

^  his  M^esty,  with  two  or  more  sufficient  sureties; 

^*  that  he  will  within  six  weeks  after  each  and 

•*  every  sale  by  way  of  auction,  deliver  to  the  per- 

*^  son  appointed  to  receive  the  same,  an  eitact  and 

*^  particular  account  in  writing  of  the  total  amoiint 

^'  of  the  money  bid  at  each  such  sale,  and  of  the 

*'  the  several  articles,  lots,  or  parcels  which  shall 

*^  have  been  there  sold,  and  the  price  of  each  and 

*•  every  such  article,  lot,  ot  parcel ;  and  ihall  at 

**  the  same  time  make  payment  of  all  such  sum 

^'  and  sutns  of  money  as  sh^l  be  due  and  payidble  to 

^  his  Majesty,  in  pursuance  ot*  and  according  to 

^  the  true  intent  and  meaning  of  that  act     And 

*•  whereas  the  above  bounden  Thomas  Winstanley 

**  hath  been  duly  authorized  by  licence,  under  the 

'*  hands  and  seals  of  Joseph  Simpson,  collector , 

"  and  Morgan  Jones,  supervisor  of  excise,  to  exei*- 

^  cise  the  trade  and  business  of  an  auctioneer, 

^*  without  the  limits  of  the  chief  office  of  excise  iti 

"  London.     And  whereas  by  an  act  of  parliament 

•*  made  in  the  forty-second  year  of  the  reign  of 

**  his  said  late  Majesty,  every  such  auctioneer  is 
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18S1.       «<  required  at  the  time  of  receiving  his  licence  to 
"  give  security  by  bond,  with  two  sufficient  Qure- 
••  ties  in  the  sum  of  50/.  each,  for  delivering  ac- 
**  counts  of  sales,  and  making  payments  of  duty  as 
**  hereafter-mentioned.       And    whereas    William 
«  Wales,  of  Liverpool  aforesaid,  hath  agreed  and 
**  is  to  become  bound  as  one  of  such  sureties ;  and 
**  Thomas  Birchall,  of  Liverpool  aforesaid,  hath 
^<  agreed  and  is  to  become  bound  as  the  other  of 
^'  the  said  sureties,  according  to  the  form  and  effect 
**  of  the  said  act  of  the  forty-second  year  aforesaid. 
«<  Now  the  condition  of  this  obligation  is  such, 
**  that  if  the  said  Thomas  Winstanley  shall  and  do 
within  six  weeks  after  each  and  every  sale  by 
way  of  auction,  deliver  to  the  person  appointed 
^  to  receive  the  same,  an  exact  and  particular  ac- 
**  count  in  writing  of  the  total  amount  of  the  money 
**  bid  at  each  such  sale,  and  of  the  several  articles, 
**  lots,  or  parcels  which  shall  have  been  there  sold, 
^*  and  the  price  of  each  and  every  such  article,  lot, 
^<  or  parcel,  and  shall  at  the  same  time  make  pay- 
^  ment  of  all  such  sum  and  sums  of  money  as 
shall  be  due  and  payable  to  his  Majesty  in  pur- 
suance of  and  according  to  the  true  intent  and 
meaning  of  the  several  acts  of  parliament  in  that 
case  made  and  provided ;  then  this  obligation  to 
**  be  void,  otherwise  to  be  and  remain  in  full  force 
**  and  virtue." 

The  Defendant  pleaded  that  he  had  performed 
the  condition. 

The  first  replication  stated  in  substance,  that 
the  said  Defendant,  Thomas  Winstanley,  exercis- 
ing the  business  of  an  auctioneer,  after  the  making 
of  the  said  bond  in  the  said  writ  mentioned,  and 
during  the  time  that  the  said  condition  of  the  said 
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bond  continued  in  force,  sold  by  auction  ceiiiain  18SL 
estates  for  the  sum  of  33,4*751. ;  yet  the  said  De- 
fendant did  not  within  six  weeks  after  the  said 
sales  respectively  deliver  to  the  person  appointed 
to  receive  the  same,  a  particular  account  in  writing 
of  the  total  amount  of  the  money  bid  at  the  said 
respective  sales,  according  to  the  intent  of  the 
several  acts  of  parliament  in  that  case  provided. 

The  second  replication  stated  in  substance,  that 
the  said  Defendant,  exercising  the  business  of  auc- 
tioneer as  aforesaid,  after  the  making  of  the  said 
bond  in  the  said  writ  mentioned,^  and  while  the  li- 
cence  mentioned  in  the  condition  of  the  said  bond 
continued  in  force,  did  sell  by  auction  certain 
other  estates;  and  that  the  sum  of  1000/.  of  lawful 
money  of  Great  Britain  became  due  to  our  lord 
the  king  for  duties  upon  the  said  last-mentioned 
sales,  by  virtue  of  the  statutes  in  that  case  pro- 
vided ;  yet  the  said  Defendant  did  not,  within  six 
weeks  after  the  said  last-mentioned  sales  respec- 
tively, make  payment  of  tiie  said  last-mentioned 
sum  of  money,  in  pursuance  of  and  according  ta 
the  intent  of  the  acts  of  parliament  in  that  case 
provided. 

The  rejoinder  to  the  first  replication  stated, 
that  the  said  Defendant  did,  within  six  weeks  after 
the  said  sales  re^ectively,  deliver  to  the  person 
appointed  to  receive  the  same  a  particular  account 
in  writing  of  the  total  amount  of  the  money  bid  at 
the  said  respective  sales,  according  to  the  intent  of 
the  said  statutes  in  that  case  provided.  Upon 
which  issue  was  joined. 

The  rejoinder  to  the  second  replication  stated  in 
substance,  that  the  several  estates  by  the  said  De- 
fendant so  sold  by  auction,  as  in  that  replication 
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ieai  ^  mentioned,  were  the  estates  of  one  Thomas  CUugh- 
ton ;  that  the  said  estates  were  raipectively  con- 
veyed by  the  said  Thomas  Claughton  to  div^s 
persons  by  way  of  mortgage,  for  securing  diven 
sums  of  money  by  them  respectively  advimced  to 
the  said  Thomas  Claughton,  who  retained  the 
equity  of  redemption  in  the  said  several  estates ; 
that  by  certain  indentures  of  lease  and  release 
bearing  date  respectively  the  19th  and  00th  days 
of  February,  18S<S,  the  said  estates  (subject  to  the 
mortgages)  were,  amongst  other  things,  convey^ 
by  the  said  Thomas  Claughton  to  Thomas  L^j 
Richard  Cartwright,  and  George  Barker,  their 
heirs  and  assigns,  upon  certain  trusts  in  the  said 
indenture  of  release  particularly  specified. 

The  trusts  were  in  substance  as  follows :  •*- 

In  trust  to  sell  at  their  discretion :  in  the  mean- 
time, and  before  such  sale,  for  the  purposes  after 
mentioned,  to  borrow  money  upon  mortgage  of  all 
or  any  part  of  the  said  estates,  or  to  grant  life- 
annuities,  chargeable  upon  the  same,  or  to  grant 
leases  of  the  same  for  any  term  of  years,  or  to 
charge  them  with  any  other  lawful  incumbrances 
at  their  discretion,  and  independently  of  the  con- 
sent  or  concurrence  of  the  said  Thomas  Claugh- 
ton* 

And  the  purpose  of  such  trust  was  declared  to 
be  in  substance  as  follows  :  — 

To  defray  the  expenses  of  the  trust,  and  subject 
thereto,  from  time  to  time,  to  discharge  the  ^en 
present  and  any  future  incumbrances  upon  the 
said  estates,  resulting  from  the  said  trust,  in  such 
order  of  time  as  the  trustees  should  judge  most 
proper. 

And  it  was  declared,  that  the  existing  incum- 
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bfanced  upon  the  said  estates  should  be  unaffected  1891. 
by  the  said  trust  deed,  unless  a  specific  appropri-^ 
ation  of  the  trust  funds  were  made  by  the  trustees, 
in  pursuance  of  the  discretionary  power  above 
given  to  them  for  the  discharge  of  such  existing 
incumbrances,  and  in  that  case  only  so  far  as  such 
appropriation  should  be  made. 

A  power  of  leasing  was  given  to  the  tru^ees^ 
and  Thomas  Claughton  covenanted  for  the  coo^ 
firmation  of  such  estates  as  should  be  created  by 
the  trustees  in  pursuance  of  their  trust. 

A  power  of  appointing  new  trustees  was  reserved 
to  Thomas  Claughton. 

And  it  was  further  declared,  that  after  th«  per«> 
formance  of  all  the  said  trusts,  or  when  they  should 
become  unnecessary,  or  incapable  of  taking  effect^ 
the  said  trustees  should  reconvey  to  the  said 
Thomas  Claughton  such  of  the  said  estates  as 
should  not  have  been  sold  by  them,  in  pursuance 
of  their  trust. 

The  rejoinder  then  stated,  that  on  the  5th  day 
of  March,  in  the  year  of  our  Lord  1824,  the 
said  Thomas  Claughton  became  a  bankn:q>t,  and 
that  a  commission  of  bankruptcy  of  that  date 
was  issued  against  the  said  Thomas  Claughton, 
which,  at  the  time  of  the  sales  in  the  said  re- 
plication mentioned,  was  and  still  is  in  full  force. 
That  Joseph  Leigh,  Richard  Orford,  and  John 
Brandwood,  were  duly  appointed,  and  became, 
and  at  the  time  of  the  said  salbs  in  the  said-  re- 
plication mentioned,  continued  to  be  assigne^e 
of  the  estate  and  effects  of  the  said  Thomasr 
Claughton,  under  the  said  commission ;  and  that 
the  said  estate  so  sold  by  auction  by  the  said  Bfe- 
fendan^  as  in  the  said  i^Rcation  mentioned,  yftte 
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1881  •      SO  sold  by  order  of  the  said  assignees,  undef  the  said 
y^^^^ ,    commission,  for  the  benefit  of  the  creditors  of  the 


said  Thomas  Claughton,  and  with  the  concurrence 
oBin&Ai.      ^^  ^j^^  trustees  acting  under  the  said  indentures  of 

lease  and  release  above-mentioned. 

The  surrejoinder  to  the  rejoinder  to  the  second 
replication  stated  in  substance,  that  the  said  De- 
fendant on  the  days  in  the  said  last  breach  of  the 
condition  of  the  said  bond  mentioned,  did  sell  by 
auction  the  whole  of  the  interests  in  the  said 
estates  and  premises  mentioned  in  the  said  breach 
of  the  condition  of  the  said  bond  lastly  above 
assigned,  as  well  of  the  above  mortgagees  and  in- 
cumbrancers in  the  said  rejoinder  mentioned,  as  of 
the  said  trustees  under  the  trust  deed  in  the  same 
rejoinder  mentioned,  and  other  than  the  said  sup- 
posed interest  of  and  belonging  to  the  estate  of 
the  said  Thomas  Claughton  in  the  said  rejoinder 
in  that  behalf  mentioned,  and  without  distinguish- 
ing any  of  such  interests  at  the  time  of  such  sales 
so  made  as  aforesaid  ;  and  that  the  sum  of  lOOOil 
lawful  money  of  Great  Britain,  became  due  to  our 
^  Lord  the  King  for  duties  upon  the  said  last-men- 
tioned sales.  Yet  the  said  Defendant  did  not 
within  six  weeks  afler  the  said  last-mentioned  sales 
respectively  make  payment  of  the  said  last-men- 
tioned sum  of  money,  in  pursuance  of  and  accord- 
ing to  the  true  intent  of  the  acts  of  parliament  in 
that  case  provided. 

To  this  surrejoinder  the  Defendant  demurred 
generally ;  and  the  Attorney-General,  on  behalf  of 
his  Majesty,  joined  in  demurrer. 

The  Barons  of  the  Exchequer,  as  of  Trinity  term 
18S7,  gave  judgment  that  the  King  should  not 
have  execution  against  Thomas  Winstanley. 
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Upon  this  judgment  the  Attorney-General,  on       1881. 
behdf  of  his  Majesty,  brought  a  writ  of  error  into 
the  Exchequer  Chamber,  and  assigned  the  ccmi- 
mon  errors;  and  the  Defendant  joined  in  error. 

As  of  Easter  term  18^,  the  Court  of  Ex- 
chequer Chamber  affirmed  the  judgment  of  the 
Court  of  Exchequer. 

Upon  this  affirmance  'of  the  judgment,  his 
Majesty's  Attorney-General,  on  behalf  of  his 
Majesty,  brought  a  writ  of  error  returnable  in 
Parliament. 

For  the  Plaintiffs  in  error,  the  Attomey-General 
and  the  Solicitor-General. 

The  estates  sold  by  the  Defendant  in  error 
clearly  come  within  the  description  of  estates  on 
which  auction  duty  is  imposed  by  43  G.  3.  c.  GQ. 
sch.  J. ;  and  45  G.  3.  c.  30 ;  and  the  only  ex- 
emptions which  can  by  any  colour  or  pretence  be 
construed  to  extend  to  the  estates  sold  by  the  De- 
fendant in  error,  are  the  19  G.  3.  c.  56.  s.  15., 
which  provides  <<that  nothing  therein  contained, 
^*  shall  extend  to  charge  with  auction  duty  any 
estate  or  effects  of  bankrupts,  sold  by  order  of 
the  assignees,  under  a  commission  of  bank- 
ruptcy," and  the  6  G.  4.  c.  9.  s.  16.,  which 
enacts,  <*  that  all  sales  of  any  real  or  personal  estate 
**  of  any  bankrupt  or  bankrupts,  shall  not  be  liable 
«*  to  any  auction  duty  ;**  the  former  of  which  pro- 
visions has  been  repeatedly  adjudged  by  the  courts 
of  law,  and  particularly  by  the  Court  of  Exche- 
quer, in  the  case  of  The  King  v.  Abbott j  3  Price, 
p.  178m  not  to  extend  to  cases  like  the  present, 
where  estates  belonging  to  a  bankrupt  are  in  mort- 
gage, and  are  sold  together  with  the  mortgage, 
without  distinguishing  the  respective  interests  of  die 
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1881.  bankrupt  and  mortgagee,  and  the  latter  of  which 
provisions  does  not  contain  any  stronger  words, 
with  reference  to  such  exemptions^  than  the  statute 
upon  which  such  decisions  have  taken  place. 

The  estates  sold  by  the  Defendant  in  error 
were  not  the  estates  of  any  bankrupt  or  bankrupts^ 
so  as  to  bring  them  within  the  exemption  of  6  G.  4. 
c.  9«  s.  16.,  inasmuch  as  such  estates  consisted  not 
only  of  the  equity  of  redemption  of  the  bankrupt 
therein  (which  alone  the  assignees  have  the  power 
to  sell),  but  also  of  an  additional  estate,  the  estate 
of  the  mortgagee,  which  is  a  distinguishable  and 
distinct  estate  from  the  bankrupt's  estate,  and 
which  could  not  have  been  sold  without  the  ex- 
press consent  of  a  third  person,  viz.  the  mortgagee^ 
but  which  might  have  been  sold  by  the  mortgagee 
alone,  and  in  that  case  it  would  doubtless  have 
been  liable  to  the  auction  duty. 

The  estates  sold  by  the  Defendant  in  error  (or 
at  least  the  legal  and  beneficial  interest  in  such 
estates)  were  not  sold  for  the  benefit  of  the  credi- 
tors of  the  bankrupt,  but  for  the  benefit  of  the 
mortgagee,  and  with  his  consent ;  and  although 
the  bankrupt  laws  undoubtedly  intend  that  the 
bankrupt  property  distributable  under  them  should 
be  sold  exempt  from  duty,  inasmuch  as  such  sales 
are  compulsory^  yet  it  comes  not  within  either  the 
meaning  or  the  spirit  of  such  laws  to  exempt  from 
auction  duty  the  estates  of  other  individuals,  al- 
though such  individuals  may  be  creditors  of  the 
bankrupt ;  nor  sales  which,  so  far  from  being  com- 
pulsory, are  entirely  dependent  upon  the  voluntary 
consent  of  third  persons,  as  in  the  present  case, 
where  nothing  but  the  equity  of  redemption  could 
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have  been  sold  without  the  consent  of  the  mort-       issi. 
gagee,  in  whom  the  legal  estate  was  vested. 

The  act  could  not  have  contemplated  a  techni- 
cal distinction  between  estate  and  interest.    The 
•estate  and  effects  of  a  bankrapt  within  the  meaning 
of  the  exception  in  the  statute  are  the  available 
assets.     The  charge  of  the  mortgagee  is  not  part 
of  the  assets ;  nor  is  he  as  mortgagee  a  creditor 
of  the  bankrupt.     Orders  made  in  bankruptcy  for 
sale  of  mortgaged  estates,  are  only  where  the  party 
is  creditor  as  well  as  mortgagee.     The  exemption 
relates  to  the  estate  and  effects  of  bankrupts  sold 
by  order  of  the  assignees.     They  cannot  order  the 
estate  pf  a  mortgagee  to  be  sold,  but  only  that 
which  is  the  bankrupt's  estate.     If  this  is  done  by 
agreement  with  the  mortgagee,  it  is  a  case  not 
within  the  contemplation  orthe  statute* 

For  the  Defendants  in  error.  Sir  Edward  Stigden 
and  Mr.  M^ Arthur. 

The  right  of  exemption  from  the  payment  of 
auction  duty,  in  favour  of  a  bankrupt's  creditors, 
is  not  limited  to  the  sale  of  that  interest  which  the 
bankrupt  possesses  in  an  estate,  but  is  extended/ to 
the  sales  of  all  his  '^  real  and  personal  estate."  A 
person  whose  property  has  become  charged  by 
mw^age  or  otherwise,  does  not  cease  to  have  an 
estate  therein,  although  the  amount  of  his  interest 
in  such  property  is  diminished ;  and  to  deny  that 
the  estate  continues  in  him,  is  equivalent  to  a 
denial  that  an  estate  can  be  charged  with  in- 
cumbrances. 

The  charge  of  auction  duty  upon  the  sale  of  a 
bankrupt's  mortgaged  estates  is  not  only  contrary 
to  the  letter  and  words  of  the  acts  wUch  create 
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1881.       that  exemption,  but  totally  contrary  to  the  sjurit 
j,„^^^.,  and  true  intent  of  the  same.     For  the  intention  <rf 
the  legislature  appears  to  have  been  to  favour  the 
creditors  of  a  bankrupt,  and  to  provide  as  large 
a  fund  as  possible  for  the  payment  of  his  debts. 
This  intention,  however,  it  is  obvious,  must  be 
wholly  defeated  by  such  a  charge ;  and  the  auction 
duty,  if  payable  at  all,  must  be  paid  out  of  the 
funds  applicable  to  the  payment  of  the  general 
creditors.     If  the  proceeds  of  the  sales  are  greater 
than  the  amount  of  the  incumbrances,  the  auction 
duty  must  be  paid  out  of  the  surplus  which  remains 
in  the  hands  of  the  assignees,  after  discharging  those 
incumbrances ;  and  it  will  fall  wholly  upon  the 
other  creditors.     If  the  proceeds  are  less  dian  the 
amount  of  the  incumbrances,  or  only  co-extensive 
with  them,  the  deduction  of  auction  duty  will  pre- 
clude the  possibility  of  discharging  the  whole  of 
the  incumbrances,   and    the  incumbrancers  will 
prove  the  residue  of  their  debt  under  the  commis- 
sion of  bankruptcy  ;  so  that  in  every  case  the  pay- 
ment of  the  duty  must  cause  a  diminution  of  that 
fund,  for  the  increase  of  which  the  exemption  itself 
was  granted. 

Any  other  interpretation  of  the  act  than  the  one 
contended  for  by  the  Defendant,  would  only  lead 
to  a  more  circuitous  method  of  conveyance,  by 
which  the  interest  of  the  creditors  without  security 
would  be  further  prejudiced.  For  the  assignees 
might  in  all  cases  discharge  the  incumbrances,  and 
then  sell  the  estate  without  payment  of  duty. 

The  act  makes  no  distinction  between  legal  and 
equitable  estates ;  and  the  whole  equitable  estate, 
subject  to  charges,  was  in  the  bankrupt  at  the  time 
of  the  sale. 
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interest,  is  impossible ;  or  at  all  events  cannot  be 
effected  without  great  sacrifice  and  loss  to  the 
creditors,  whose  fund  it  was  the  object  of  the      ^'"Z 
legislature  to  increase. 

The  owner  of  the  equity  of  redemption  is  the 
owner  of  the  estate.  Casbame  v.  Scar/e,  1  Atk. 
605. ;  Note  to  Chobnondeky  v.  Clinton^  2  J.  &  W. 
194.  J  and  see  Burgess  v.  Wheate,  1  Eden,  225. ; 
SkrapneU  v.  Vernon,  2  B.  C.  C.  271.  There  is  a 
case  of  exemption  preceding  that  in  bankruptcy, 
namely,  in  favour  of  creditors  in  case  of  a  sale  by 
the  sheriff  under  an  execution. 

It  has  been  supposed  that  the  sale  is  not  by 
order  of  the  assignees,  but  by  the  mortgagee,  and 
that  it  is  not  the  estate  of  the  bankrupt*  If  so, 
no  title  could  be  made ;  for  nothing  but  the 
charge  would  be  sold.  It  is  wrong  in  both  points. 
The  sale  was  by  order  of  Court  for  the  benefit  of 
creditors.  The  supposition  that  there  are  two 
estates,  one  in  the  mortgagee  and  one  in  the  as- 
signees, is  erroneous.  It  is  one  estate.  The 
cases  put  in  The  King  v.  Abbot  t,  are  not  ana* 
logons.  If  one  tenant  in  common  becomes  bank- 
rupt, the  assignees  cannot  sell  the  share  of  the 
other.  If  the  bankrupt  is  tenant  for  life,  and  there 
is  a  remainder  in  fee,  the  remainder  cannot  be 
sold.  The  argument:  of  the  Solicitor-General  turns 
upon  the  words  "  by  order  qf  the  assignees.**  But 
those  words  are  omitted  in  the  last  act^t  upon 
the  subject.  The  mortgagee  can  only  sell  his 
debt  and  the  security,  not  the  estate. 

♦  See  Coare  v.  Creed,  1  E8p.699.  t  3  Price,  178. 

X  6  G.  4.  c.  16.  s.  98. 


140 


GASES  IK  THE  HOUSE  OF  L0KD9 


ISSl. 


Bit  MA/Sfft^i 

OfeKSmAl 


Xortf  Tenterden.  This  case^  which  baa  been  ar« 
gued  with  very  great  learning  and  ability^  comes 
before  your  Lordships  upon  a  decision  of  the  Couit 
of  Exchequer^  having  in  the  intermediate  ttage 
been  before  the  Court  of  Exchequer  Chamber*  It 
was  there  heard  before  the  noble  and  learned  Lord 
now  present  and  myself^  and  we  thought  it  a  case 
fit  to  be  submitted  to  the  cotisideratiod  of  your 
Lordships  for  ultimate  decision,  for  it  cannot  bd 
denied  that  the  case  now  before  your  Lordshipi 
does  in  effect  overrule  a  solemn  deciaon  of  tiie 
Court  of  Exchequer,  in  a  case  *  very  much  the 
same  upon  principle,  though  distinguishable  frooi 
it  in  some  respects^  Under  these  circumstances^  I 
propose  that  certain  questions  should  be  put  to  the 
learned  Judges,  whose  assistance  the  House  faai 
bad  at  the  present  argument,  and  that  we  should 
receive  the  benefit  of  their  answers  to  those  qaes^ 
tions  before  we  come  to  any  decision. 

This  case  has  been  argued  principally  as  a  case 
of  property  mortgaged  by  a  trader  who  became 
bankrupt,  which  property  was  ultimately  put  up  to 
sale  by  his  assignees,  with  the  concurrence  of  the 
mortgagee.  The  case  is  not,  however,  precisely  of 
that  character,  because  it  appears  that  after  Mr^ 
Claughton,  who  was  the  original  owner  of  the 
estate,  had  conveyed  his  estates  to  different  per* 
sons  by  way  of  mortgage,  to  secure  different  sums 
of  money,  the  equity  of  redemption  remaining  ill 
him,  he  conveyed  the  whole,  that  is,  his  equity  of 
redemption  in  the  whole,  to  certain  trusteea  with 
very  large  powers,  and  from  those  powers  I  should 
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judge  that  this    equity  of  redemption  was  con-       183U 
sidered  of  more  value  than  it  really  wa8»   be- 
cause, among  other  powers  vested  in  the  trustees, 
is  a  power  of  raising  further  sums,  whether  by 
mortgage  or  by  sale  of  leases,  and  so  on ;   the 
trust  being  ultimately  to  pay  off  whatever  they 
should  borrow,   as  well  as   the  further   incum-* 
brances*     The  sale  in  question  was  a  sale  by  or^ 
der  of  the  assignees,  with  the  concurrence  of  these 
trustees.     For  the  purpose  of  deciding  this  case, 
it  will  be  proper  to  put  two  different  questions  to 
the  Judges,  one  of  them  applicable  to  the  general 
principle  upon  which  the  question  has  been  argued, 
and  another  applicable  to  the  special  facts  that 
appear  upon  the  record  in  this  case.    The  ques- 
tions I  propose  are  these.    First,  whether,  if  a 
trader,  having  mortgaged  his  land  as  security  for 
payment  of  a  debt,  afterwards  become  bankrupt, 
and  the  whole  interest  in  the  land  is  sold  by 
auction  by  order  of  the  assignees  of*  the  bankrupt, 
and  with  the  concurrence  of  the  mortgagee,  duty 
on  the  sale  is  payable  to  his  Majesty  on  the  whole^ 
or  any  and  what  part  of  the  sum  produced  by  the 
sale.     Secondly,  whether  if  a  trader  after  such 
mortgage  conveys  the  land  to  trustees  on  trust  to 
raise  further  sums,  and  to  sell  for  payment  (^* 
former  and  new  incumbrances,  and  the  land  is 
sold  by  auction  by  order  of  the  assignees,  with  the 
concurrence  of  the  trustees,  it  not  appearing  that 
any  further  sum  was  raised  by  the  trustees,  or  new 
incumbrance  created  by  them,  or  the  mortgagee 
informed  o[  the  sal^  duty  is  payable  to  his  Mi^esty 
on  the  whole  or  any  part  of  the  sum  produced  by 
the  sale. 
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Mr.  Baron  Bayley  delivered  their  opinion  as 
follows : 

My  Lords,  I  believe  if*  any  doubt  had  been  enr 
tertained  by  any  of  the  Judges  upon  the  questions 
submitted  by  your  Lordships  to  their  consideration, 
or  if  I  had  understood  that  any  doubt  which  had 
previously  existed  elsewhere  had  still  continued,  I 
should  have  requested  of  your  Lordships  time  for 
delivering  the  opinion  of  the  Judges ;  but,  as  I 
have  reason  to  believe  that  no  doubt  exists  in  any 
quarter,  I  shall  at  once  state  the  principles  upon 
which  the  opinion  of  the  Judges  is  founded. 

The  question  depends  upon  the  true  construc- 
tion to  be  put  upon  the  IQG.S.  c.  56.  s.  15.,  and  the 
6  G.  4i.  c.  16.  s.  98.  But  before  I  comment  upon 
the  language  of  either  of  those  statutes,  it  is  desi- 
rable that  I  should  point  out  to  the  House  the  situ- 
ation in  which  a  mortgagor  and  mortgagee  stand. 

A  mortgagee  is  a  general  creditor  of  the  mort- 
gagor ;  he  has  a  right  to  proceed  against  the  gene- 
ral personal  property  of  the  mortgagor,  or  against 
the  person  of  the  mortgagor,  as  a  collateral  security 
for  the  payment  of  his  debt ;  but  his  proper  cha^ 
racter  is  that  of  a  creditor,  and  the  securities  he 
holds  are  merely  securities  to  enable  him  to  obtain 
payment  of  his  debt.  Notwithstanding  the  mort- 
gage, and  the  security  the  land  mortgaged  gives, 
he  has  a  right  to  proceed  so  as  to  obtain  judgment 
and  execution  against  the  general  property,  or  to 
proceed  against  the  person  of  the  mortgagor. 

The  provision  in  the  196r.3.  exempts  certain 
cases  from  the  general  operation  of  the  duty  im- 
posed by  that  act.     The  cases  which  the  legislature 
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thought  fit  to  exempt  are  to  be  found  w  the  jfifteenth       iBSl. 
section  of  the  19  G* 3.    The  first  exemption  ap-   mm^^'. 
plies  to  any  estates,   goods,   or  chattels  sold  at     aito»kmt.* 
auction,  or  under  the  authority  of  any  sheriff  or         «. 
under-sheviff,  for  the  benefit,  of  creditors^  in  exe- 
cution of  any  judgment  had  or  obtained,  and  this 
provision  appears  to  me  to  throw  light  upon  the 
subsequent  exemption  in  case  of  bankruptcy,  and 
to  shew  that  it  was  the  intention  of  the  legislature 
to  exempt  from  the  auction  duty  those  cases  in 
which  the  property  was  sold,  not  by  the  voluntary 
act  of  the  owner,  but  where  the  sale  was  enforced 
under  a  judgment  or  the  authority  of  the  law«    The 
next  exem^ption  is  any  estate  or  eflfectsx^  bankrupts 
sold  by  order  of  the  assignees  under  any  com- 
mission of  bankruptcy.    That  also  is  a  sale,  not  by 
the  voluntary  act  of  the  owner  of  such  estate  or 
eflects,  but  a  sale  which  is  forced  upon  him  in  con- 
sequence of  the  insolvent  condition  in  which  he  is 
placedu 

The  question  then  is  upon  the  sale  of  an  estate 
subject  to  a  mortgage,  whether  within  the  meaning 
of  this  provision  the  whole  of  that  estate  is  to  be 
considered  as  the  property  of  the  bankrupt,  or 
whether  it  is  a  mixed  sale  of  the  property  of  the 
bankrupt,  and  also  of  the  mortgagee ;  and  we  are 
of  opinion  tliat,  upon  the  true  construction  of  this 
act,  the  whole  is  to  be  considered  as  being  th^ 
estate  of  the  bankiupt.  By  the  sale^  a  fund  is 
raised  by  which  the  mortgage  debt  is  diaQh^rged, 
the  mor^^agee  ceases  to  be  a  creditor,  and;  <|U  right 
in  the  mortgagee  to  proceed  against  the  general 
estate  of  the  bankrupt,  or  against  the  person,  of  the 
banknq^  is  destroyed..  The  whole  money  is 
raised  ftr  the  benefit  of  the  bankrupt,  and  to  di%- 
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charge  the  bankrupt's  debt,  and  the  whole  duty 
to  be  paid,  is  to  be  paid  out  of  the  bankrupt's 
estate. 

I  do  not  advert  to  the  4f3  G.  3.  and  the  4>5tb, 
which,  instead  of  the  words  "  estate  or  effects,** 
used  the  words  "  interest  in,**  because  I  think  the 
different  expressions  in  the  different  acts  mean  one 
and  the  same  thing.  The  statute  of  the  6  G.  4. 
c.  16.  s.  98.  only  varies  from  the  19  Gr.  3.  by  omitting 
the  words,  "  by  order  of  the  assignee  or  assignees,** 
and  whatever  construction  was  before  to  have  been 
put  upon  the  19  6r*  3.,  appears  to  us  to  be  the 
construction  to  be  put  upon  the  6  Cr.  4. 

The  clause  relating  to  this  subject  contains  two 
provisions  :  one  applicable  to  commissions  of  bank- 
rupt, and  to  deeds,  conveyances,  assignments,  sur- 
renders, admissions,  or  assurances  relating  to  the 
bankrupt*s  estate,  which  deeds,  &c.  are  exempt 
from  all  duties;  and,  secondly,  it  relates  to  all 
sales  of  any  real  or  personal  estate  of  any  bankrupt 
or  bankrupts,  so  as  to  exempt  such  sales  from  the 
payment  of  auction  duty.  Those  provisions  are 
distinct,  and  the  construction  of  the  latter  does  not 
appear  to  us  to  be  materially  influenced  by  the 
former. 

Upon  the  whole,  upon  the  ground  that  the  sale 
is  a  sale  not  by  the  owner  at  the  instance  of  the 
mortgagee,  but  by  the  persons  who  stand  in  the 
place  of  the  bankrupt,  inasmuch  as  the  whole 
money  to  be  raised  is  applicable  to  the  purposes  of 
the  bankrupt,  to  pay  the  debts  of  the  bankrupt, 
and  to  exonerate  the  residue  and  his  person  from 
all  claims  in  respect  of  the  mortgage  debt,  and  in- 
asmuch  as  the  whole  duty  is  to  be  raised  out  of  the 
estate  of  the  bankrupt,  and  to  be  paid  by  the  bank- 
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rupt,  if  payable  at  all ;  we  are  of  opinion  that  the  IBSI. 
whole  which  is  sold  is  properly  to  be  considered  as 
the  estate  of  the  bankrupt,  and  that  the  exemption, 
which  was  to  relieve  the  bankrupt  from  the  pay-  v 
ment  of  duty,  applies  to  this  case.  Our  opinion, 
therefore,  is,  upon  both  the  questions  submitted  to 
our  consideration,  that  no  duty  is  payable. 

Lord  /f^n^d.— My  Lords,  I  had  the  honour  of 
being  a  member  of  the  Court  below,  when  this  case 
came  under  consideration  of  that  Court;  and  I 
have  no  hesitation  in  stating,  that  I  then  thought 
that  the  opinion  expressied  by  one  of  the  learned 
Judges  to-day  as  the  opinion  of  all  the  learned 
Judges  present,  was  not  correct.  My  view  of  the 
case  had  altered  before  I  heard  the  opinion  of  the 
learned  Judge;  but  if  I  had  remained  in  my 
former  opinion,  I  should  have  done  as  I  did  upon 
<me  occasion  before,  when  I  had  the  misfortune  to 
differ  from  all  the  learned  Judges ;  I  should  have 
advised  your  Lordships  to  act  upon  their  opinion  ; 
for  it  would  introduce  a  wretched  state  of  uncer- 
tainty in  the  law  of  this  country,  if  you  were  not 
to  act  upon  that  which  is  the  highest  authority  of 
the  law  in  Westminster  Hallj  but  to  follow  the 
opinions  of  individual  Peers.  I  am  happy,  how- 
ever, now  to  state,  that  after  having  given  the 
fullest  consideration  to  this  question,  I  am  quite 
convinced  that  the  learned  Judges  were  right  in 
the  opinion  they  gave^  and  that  I  at  first  took  an 
erroneous  view  of  this  subject 

The  puzzle  (for  so  I  must  call  it)  has  arisen 
from  the  term  *'  estate."  The  words  of  the  act  of 
parliament  are,  **the  estate  of  the  bankrupt ;''  that 
at  first  induced  me  to  think  that  such  interest  as 
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did  tiot  belong  to  the  bankrupt  could  not  be  con- 
sidered as  the  bankrupt's  estate ;  but  I  am  con- 
vinced by  the  argument  of  Sir  E.  Sugdeuj  and  by 
the  very  excellent  argument  of  a  younger  friend  of 
mine  who  has  addressed  your  Lordships  from  flie 
bar,  that  it  is  entirely  the  estate  of  the  bankrupt 
It  is  the  estate  of  the  bankrupt^  loaded  with  the 
debt  of  the  creditor ;  but  the  whole  estate  is  in  the 
bankrupt.  It  is  perfecfly  true  that  the  creditor 
has  that  species  of  power  with  reference  to  the 
estate,  that,  for  the  purpose  of  securing  bis  debt, 
which  is  all  that  he  has,  he  may  reduce  that  estate 
into  his  possession;  but  it  is  for  no  other  purpose 
than  that  of  securing  the  payment  of  his  ddit,  dnd 
beyond  that,  every  interest  in  the  estate  i9  un- 
doubtedly the  interest  of  the  bankrupt  or  hb 
creditors.  That  being  the  case,  it  appears  to  me, 
that  where  the  sale  takes  place  by  order  of  tfe 
commissioners  of  an  estate,  circumstanced  as  tins 
is,  that  is,  charged  with  a  debt,  it  is  a  sale  in  which 
the  party  is  entitled  to  be  relieved  under  this  act 
of  Parliament. 

There  is  no  sort  of  injustice  in  this,  thotigh 
I  agree  that  your  Lordships  are  not  sitting  ju- 
dicially, to  be  led  away  by  the  equities  of  any  case : 
your  Lordships,  in  the  situation  in  which  yoa 
are  placed,  are  to  administer  the  law,  whatever  it 
inay  be ;  and  if  that  law  be  productive  of  injustice, 
in  your  legislative  character  you  ,may  dter  it 
But  there  is  no  injustice  in  this  decision  :  on  the 
contrary,  in  every  view  of  the  case  it  attains  the 
perfect  equity  of  the  case.  In  the  first  place,  sup- 
pose the  fund  is  not  sufficient  to  pay  the  debt,  by 
whom  is  the  auction  duty  paid?  If  there  be 
enough  to  pay  the  mortgage  creditors,  and  not 
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enough  to  pay  every  bpdy  else,  it  must  come  out 
at*  the  bankrupt's  funds  to  the  loss  of  the  creditors, 
who  have  suffered  enough  already  ia  not  having 
their  debts  paid.  Suppose,  in  the  next  place, 
there  is  nothii^  U&  to  the  creditors  of  the  bank- 
rupt, buf  that  the  whole  is  sw^lpwed  up  by  the 
mortgagee ;  in  that  case,  in  point  of  equity,  the 
mortgagee  has  a  nght  to  say  it  is  unjust  to  require 
me  to  pay  the  debt,  and,  therefore,  though  per- 
haps that  case  would  not  come  strictly  within  the 
terms  of  the  acts  of  parliament,  it  would  come 
within  the  principle  upon  which  the  legislature 
meant  to  give  relief.  Suppose  a  third  case ;  that 
the  mortgage  was  paid  off,  that  all  the  bankrupt's 
creditors  were  paid  oj6^  and  that  some  surplus  re- 
mained for  the  poor  miserable  man  whose  property 
had  been  thus  compulsively  sold.  In  that  case,  it 
would  be  inconsistent  with  justice  that  a  sale, 
which  he  was  forced  to  mjake  for  the  purpose  of 
making  a  fdistribution  of  his  property  among  his 
creditors,  should  be  charged  with  the  payment  of 
duty.  It  seems  to  me,  that  that  would  be  a  case 
that  would  peculiarly  call  tuipon  the  legislature  to 
say  that  no  duty  should  be  paid ;  that  it  was  hard- 
ship enough  upon  a  man  that  his  property  should 
be  broken  to  pieces,  without  being  called  upon  to 
pay  the  duty  upon  that  sale  which  was  necessary 
for  the  purpose  of  enabling  him  to  pay.  his  debts. 

There  is  one  other  principle  Upon  which  I  will 
put  this  case,  and  upon  which  I  was  in  the  habit 
of  putting  cases  when  I  had  the  honour  of  sitting 
in  the  Court  below  ;  and  that  is  this,  in  all  revenue 
cases  let  the  officers  of  government  take  care  that 
the  legislature  is  made  to  speak  pla^ii^  and  intelli- 
gible language.    If  the  legislature  is  not  made  to 
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ATToaKEY.  to  say,  if  there  is  any  doubt  about  these  words,  the 
benefit  of  that  doubt  should  be  given  to  the  subject 
It  is  a  great  consolation  to  me,  having  formed  a 
different  opinion  formerly  from  that  which  I  now 
feel  myself  bound  to  express,  to  find  that  men,  to 
whom  I  should  be  glad  to  consider  myself  as  ap- 
proaching at  all  nearly  in  point  of  legal  know- 
ledge, have  formed  the  same  opinion.  I  never 
can  be  ashamed  of  being  in  error,  when  I  follow  in 
my  error.  Lord  Kenyon  and  Lord  Chief  Baron 
Thompson,  two  of  the  best  lawyers  I  remembered 
within  any  court  of  Westminster  Hall.  They  have 
given  opinions  upon  this  question  at  variance  with 
that  which  has  been  so  well  expressed  by  my 
learned  Brothers,  if  I  may  still  be  permitted  so  to 
call  them,  though  my  infirmities  have  removed  me 
from  that  situation  which  entitles  me  so  to  address 
them.  When  the  opinion  of  those  learned  persons 
is  at  variance  with  the  opinions  expressed  here,  it 
is  enough  to  say,  that  there  is  some  question  and 
doubt  upon  the  subject,  and  that  was  sufficient  to 
render  it,  in  my  opinion,  highly  proper  for  the 
ofiicers  of  the  crown  to  bring  it  under  the  con- 
sideration of  your  Lordships;  but  that  very  cir- 
cumstance brings  it  within  the  rule,  which,  as 
long  as  I  have  any  thing  to  do  with  the  admini- 
stration of  justice,  I  shall  always  act  upon,  and 
that  is,  to  give  the  benefit  of  any  doubt  to  the 
subject  and  not  to  the  crown.  It  is  not  the  subject 
who  makes  the  law,  it  is  the  crown  who  proposes 
the  law,  and  by  whom  the  law  is  prepared,  and  if 
there  be  any  ambiguity,  let  the  crown  suffer  and 
not  the  subject     For  these  reasons,  though  I  am 
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rather  taking  it  out  of  the  hands  of  my  noble  and 
learned  friend,  to  whom  it  is  due  to  say,  that  he 
always  entertained  the  opinion  that  has  been  ex- 
pressed by  the  Judges,  I  move  your  Lordships, 
that  the  judgment  of  the  Court  below  be  affirmed. 

Lord  Tenterden. — My  Lords,  I  entirely  agree  in 
the  opinion  that  has  been  delivered  to  your  Lord- 
ships by  the  learned  judges,  and  in  the  reasons 
upon  which  that  opinion  has  been  founded ;  and 
it  therefore  will  be  unnecessary  for  me  to  occupy 
many  minutes  of  your  Lordships'  time,  especially  as 
I  have  the  satisfaction  to  find  that  my  noble  and 
learned  friend,  who  differed  from  me  in  opinion 
upon  a  former  occasion,  has  now  brought  himself 
to  think  that  the  opinion  thus  delivered  by  the 
learned  judges  is  a  correct  opinion.  When  the 
legislature  thought  fit  in  the  first  place,  which 
I  believe  to  have  been  in  the  seventeenth  year 
of  his  late  Majesty  George  III.,  to  impose  a  duty 
upon  the  produce  of  sales  by  auction,  it  ap- 
pears that  they  thought  that  that  would  be  impro- 
perly harsh  if  that  should  extend  to  the  case  of 
creditors,  so  as  to  diminish  the  fund  out  of  which 
their  debts  were  paid ;  I  think  it  is  impossible  to 
read  even  that  first  act  without  seeing  that  such 
was  the  intention,  and  we  should  therefore  be 
anxious  to  find  that  the  language  used  was  such  as 
to  carry  that  intention  into  effect 

There  is  some  difference  in  the  language  of  the 
different  acts.  The  first  expression  in  the  act  of  the 
17  G.  3.,  is  "  goods  and  effects  of  a  bankrupt,** 
which  following  the  provision  with  respect  to 
sales  made  by  the  sheriff  on  executions,  might 
perhaps  have  left  a  doubt,  whether  those   words 
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would  apply  to  the  case  of  a  t>ankrup1^s  ^  ertate : 
whether  that  doubt  then  existed,  and  there- 
fore  gave  rise  to  the  exception  in  the  19  G.  3^ 
and  to  an  alteration  of  the  language  in  that  act, 
does  not  appear;  but  in  the  19  G.  3.  the  words 
are  <<  estates  and  effects  of  the  bankrupt  sold 
"  by  order  of  assignees.'*  The  words  of  the  ex- 
ception  in  the  43  G.  3.  are  nearly  the  same,  and 
thus  the  law  stood  at  the  time  of  the  decision  of 
the  case  which  has  been  much  relied  upon,  Tke 
King  V.  Abbotf  in  the  Exchequer.  But  before 
this  case  came  on  for  decision  the  6  Gr.  4«  passed, 
which  has  words  somewhat  larger ;  for  there  the 
words  are  **  all  sales  of  any  real  or  personal  estate 
**  of  any  bankrupt  or  bankrupts,  shall  not  be  liable 
<<  to  any  auction  duty."  If  this  case  turned  upon 
the  construction  of  this  act,  the  question  would  be 
what  is  meant  by  the  real  estate  of  a  bankrupt. 

I  have  always  thought  that  where  we  are  to  put 
a  construction  upon  an  act  of  parliament,  which 
does  not  relate  or  profess  to  relate  to  any  particu- 
lar subject  of  art  or  science,  we  should  understand 
the  words  in  the  act  in  the  same  way  as  they  are 
understood  in  the  common  language  of  mankind ; 
and  I  think  it  cannot  be  doubted  that  in  common 
language,  when  you  speak  of  the  estate  of  any 
person  subject  to  mortgage,  you  would  call  it  the 
estate  of  the  mortgagor.  In  the  common  Isfiguage 
of  mankind,  you  would  speak  of  it  as  his  own 
estate. 

This  being  so,  the  intention  of  the  legislature 
being  perfectly  clear,  it  appears  to  me  that  the 
true  construction  of  those  words  is  to  treat  this  as 
the  estate  of  the  bankrupt  Unless  the  whole  in- 
terest is  so  treated  as  his  estate,  the  fund  for  the 
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creditors  will  be  diminished.     If  you  are  to  divide      1831. 
the  sale,  and  to  consider  the  equity  of  redemption     '^"^' . 
as  his,  and  the  incumbrances  as  not  being  his,  so    attoknet- 
Ihat  the  duty  shall  be  paid  upon  so  much  of  the 
proceeds  as  may  be  considered  as  applicable  to 
the  discharge  of  the  incumbrances,  —  it  is  a  clear 
case,  that  the  amount  of  duty  payable  upon  that 
portion  of  the  sale  will  go  to  diminish  the  fund 
out  of  which  the  debts  are  to  be  paid,  which  result 
I  consider  it  to  have  been  the  original  object  of  the 
legislature  to  prevent     It  seems  to  me  therefore 
that  both  according  to  the  intention,  and  accord- 
ing to  the  ordinary  effect  of  those  words  in  the 
act  of  6  G.  4.,  no  part  of  the  produce  of  this  estate 
is  liable  to  the  duty. 

Judgment  affirmed. 
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(exchequer  chamber.) 
William  Humphrts      -    -    Plaintiff^ in  Error ; 

Harvey  Pratt    ....    Defendant  in  Error. 

A  sheriflTy  upon  the  representation  of  the  Plaintiff  in  a  Buit, 
having  seized  goods  under  vl  Jieri  Jaciat  as  belonging  to  the 
Defendant,  and  damages  having  been  recovered  against  the 
sheriff  by  a  third  person  claiming  the  goods,  an  action  upon 
the  case  lies  at  the  suit  of  the  sheriff  for  the  false  repre- 
sentation. 

A  declaration  stating  such  a  case  without  averment  of  fraud  in 
the  representation,  or  knowledge  of  its  falsehood,  held  good 
upon  motion  in  arrest  of  judgment. 


An  Michaelmas  term,  1826,  the  Plaintiff  in  error 
obtained  a  judgment  in  the  Court  of  Exchequer 
in  Ireland,  for  the  sum  of  951.  19s.  5d.f  for  da- 
mages, expenses,  and  costs,  against  one  Dorothea 
Power,  and  he  caused  to  be  issued,  on  the  judg« 
ment  against  the  goods  and  chattels  of  Dorothea 
Power,  a  writ  o^ fieri  fiicias^  tested  on  the  28th  of 
'  November,  1826,  and  returnable  in  eight  days  of 
St.  Hilary  then  next  ensuing.  In  the  month  of 
December  following,  the  Plaintiff  in  error  caused 
the  writ  oi  fieri  facias  to  be  delivered  for  exe- 
cution  to  the  Defendant  in  error,  who  was  then 
the  sheriff  of  the  county  of    Kilkenny,   where 
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Dorothea  Power  resided.     On  delivering  the  writ       18S1. 
to  the  Defendant  in  error,  the  Plaintiff  in  error 
represented  to  the  Defendant  in  error,  that  certain        _»• 
cattle,  viz.  nine  cows  and  three  heifers,  which 
were  then  on  the  lands  of  Dorothea  Power,  were 
her  goods  and  chattels. ' 

The  Defendant  in  error  accordingly,  as  sherifl^ 
seized  the  cattle  under  the  writ  of  Jieri  facias  ;  but 
shortly  after  the  cattle  had  been  taken  by  the  De- 
fendant in  error,  under  the  writ,  a  claim  of  pro- 
perty in  the  cattle  was  made  by  John  Power,  a 
son  of  Dorothea  Power,  a  young  unmarried  man, 
who  was  living  with  his  mother.  The  Defendant 
in  error  thereupon  immediately  returned  the  cattle 
to  the  claimant. 

After  die  cattle  had  been  returned  to  John 
Power  by  the  Defendant  in  error,  John  Power,  as 
of  Easter  term,  1827>  brought  his  action  against 
the  Defendant  in  error  for  the  trespass  committed 
in  the  seizure  of  the  cattle ;  and  afterwards,  as 
of  Trinity  term,  1827,  recovered  in  the  action 
against  the  Defendant  in  error  the  sum  of  501. 
for  damages,  and  the  further  sum  of  TJl.  L5s.  Id. 
for  costs. 

Soon  after  the  verdict  was  obtained  against  the 
Defendant  in  error  at  the  suit  of  John  Power, 
the  Defendant  in  error  brought  in  the  Court  of 
Exchequer  in  Ireland,  as  of  Hilary  term,  1828, 
his  action  of  trespass  on  the  case  against  the 
Plaintiff  in  error,  for  having  untruly  represented 
to  the  Defendant  in  error  that  the  cattle  were  the 
goods  of  Dorothea  Power. 

In  the  same  term  the  Defendant  in  error  filed 
his  declaration,  containing  five  counts,  against  the 
Plaintiff  in  error,  who,  having  pleaded  not  guilty 
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1831.  thereto,  the  record  was,  at  the  Lent  assizes  in 
H^p^s  1828,  taken  down  for  trial  to  the  county  of 
^•^  Kilkentiy,  where  the  venue  in  the  action  had  been 
laid ;  and  upon  the  trial  the  Defendant  in  error 
(having  entered  a  nolle  prosequi  on  the  first  four 
counts  of  the  declaration,  which  he  was  not  able 
to  support  by  evidence,)  obtained  a  verdict  on' 
the  fifth  count,  for  the  sum  of  77^.  15s.  Id.^  with 
costs. 

The  fifth  count  was  as  follows :  -—  "And  whereas, 
"  also,,  before  and  at  the  time  of  the  committing  of 
"  the  grievances  in  this  count  mentioned,  to  wit,  on 
**  the  26th  day  of  December,  in  the  year  of  our 
"  Lord  1826,  at  Kilkenny,  to  wit,  at  Dublin,  in  the 
"  county  aforesaid,  the  said  Plaintifi*  was  high  sheriff* 
^'  of  the  county  of  Kilkenny,  and  the  said  Defendant 
"  had  then  and  there  caused  to  be  delivered  to  the 
"  said  Plaintifi^,  as  such  sherifl^  a  certain  other  writ 
"  of  our  said  lord  the  King,  commonly  called  a  writ 
"  of  Jieri  Jacias,  which  had  theretofore  issued  out 
"  of  the  Court  of  our  said  lord  the  King,  before  the 
"  barons  of  the  Exchequer  at  Dublin,  at  the  suit  of 
"  the  said  Defendant,  against  one  Dorothea  Power, 
"  bearing  teste  the  28  th  day  of  November,  in  the 
"  seventh  year,  of  the  reign,  and  returnable  into 
"  the  said  Court  in  eight  days  of  Saint  Hilary,  and 
"  directed  to  the  sherifi'of  the  county  of  Kilkenny ; 
"  by  which  said  writ  our  said  lord  the  King  com* 
<<  manded  the  said  sheriff,  that  of  the  goods  and  chat- 
"  tels  of  the  said  Dorothea  Power,  in  his  bailiwick, 
'<  he  should  cause  to  be  levied  the  sum  of  951. 19s.5d. 
"  And  the  said  Defendant  then  and  there  repre- 
'<  sented  and  affirmed  to  the  said  Plaintiff,  that  the 
"  said  Dorothea  Power  was  possessed  of  certain 
*'  goods  and  chattels  liable  to  be  seized  under  the 
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^'  said  writ  within  his  bailiwick,  which  goods  and  IBHI. 
<'  chattels  the  said  Defendant  would  then  and  there 
**  cause  to  be  shewn  to  the  said  Plaintiff,  and  then 
^*  and  there  required  the  said  Plaintiff  to  seize  said 
*^  goods  and  chattels  under  said  execution.  And  the 
**  said  Plaintiff  further  says,  that  he,  confiding  in  the 
said  representation  and  affirmation  of  the  said  De- 
fendant, and  he  believing  the  same  tabe  true,  and 
not  knowing  to  the  contrary  thereof,  did  after- 
'<  wards,  to  wit,  on  the  day  and  year  and  at  the  place 
*<  last  aforesaid,  seize  within  his  bailiwick,  at  the  re- 
**  quest  and  by  the  directions  and  at  the  requisition 
**  of  the  said  Defendant,  under  the  said  last-men- 
'<  tioned  writ,  certain  goods  and  chattels,  that  is  to 
say,  nine  cows  and  three  heifers,  which  were  then 
and  there  shewn  by  the  said  Defendant  to  the  said 
**  Plaintil^  as  and  for  the  good&and  chattels  of  the 
**  said  Dorothea  Power,  liable  to*  be  seized  under 
**  said  wriVj  and  that  the  said  gdods  and  chattels 
were  afterwards  claimed  by  one  John  Power,  as  his 
property,  attd  that  the  said  Defendant,  afler  such 
**  seizure  and  claim,  insisted  and  asserted  that  the 
*^  said  claim  was  unfounded.  And  the  said  Plain- 
<<  tiff  further  saith,  that  the  said  Defendant,  in  truth 
<<and  in  fact,  deceived  and  defrauded  the  said 
**  Plaintiff  in  this,  to  wit,  that  the  said  last-men- 
'<  tioned  goods  and  chattels  were  not,  at  the  time  of 
'^  the  delivery  of  the  said  writ  to  the  said  Plaintifl^ 
*'  the  goods  or  chattels  or  property  of  the  said 
'^  Dorothea  Power,  liable  to  be  seized  under  said 
**  writ.  And  the  said  Plaintiff  further  says,  that 
afterwards,  to  wit,  on  the  15th  day  of  February, 
in  the  year  of  ourXord  1827,  at  Kilkenny,  to  wit, 
at  Dublin,  in  the  county  aforesaid,  one  John 
*'  Power,  as  the  true  and  lawful  owner  of  the  said^ 
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1831.       « last-mentioned  goods  and  chatteky  at  the  time 
<<  they  were  so  shewn  to  the  said  FlaintiC  and  seized 
<'  under  the  said  last-mentioned  writ,  brought  Us 
<*  certain  action  against  the  said  Plaintiff  Ib  the 
<*  Court  of  our  said  lord  the  King,  before  the  barons 
of  the  Exchequer  at  Dublin,  to  recover  dami^es 
for  the  seizing  and  taking  of  the  said  goods  under 
*<  said  last-mentioned  writ,  and  such  proceedings 
^*  were  thereupon  had  in  the  said  action,  that  the 
^  said  John  Power  afterwards,  to  wit,  in  Trinity 
^  term,  in  the  eighth  year  of  the  reign  of  his  said 
•*  present  Majesty,  before  the  said  barons  of  the 
Exchequer  at  Dublin  aforesaid,  at  KUkenny,  to 
wit,  at  Dublin,  in  the  county  aforesaid,  by  the 
<'  consideration  and  judgment  of  the  said  Court, 
«  recovered  against  the  said  Plaintiff  a  large  sum  of 
''  inoney,  to  wit,  the  sum  of  50/.,  as  and  for  the 
<*  value  of  the  said  goods  and  chattels  so  seized  by 
'*  Plaintiff  as  last  aforesaid,  and  the  further  sum  of 
^*  9ril.  \5s.  Id.  for  costs  and  charges  by  the  said 
**  John  Power,  about  his  said  suit  in  that  behalf  ex- 
"  pended,  making  together  the  sum  of77l»l3sA(Li 
•*  and  that  afterwards,  to  wit,  on  the  19th  day  of 
"  November,  in  the  year  last  aforesaid,  at  Kilkenny, 
'*  to  wit,  at  Dublin,  in  the  county  aforesaid,  the  said 
*^  Plaintiff  was  forced  and  obliged  to  pay,  and  then 
**  and  there  did  pay  to  the  said  John  Power  the 
**  said  sum  of  77^*  1^^*  ^d. ;  and  was  also  then  and 
**  there  forced  and  obliged  to  lay  out  and  expend 
"  a  certain  other  large  sum  of  money,  to  wit,  the 
sum  of  40/.,  in  and  about  defending  the  said  action 
so  brought  against  him  as  last  aforesaid,  aiid  in 
**  and  about  taking  and  pursuing  other  necessary 
proceedings  made  incumbent  upon  him  in  conse- 
quence of  the  said  seizure  and  the  said  recovery. 
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^*  and  was  and  is  otherwise  greatly  injured ;  and  the       iBSi. 

**  said  Plaintiff  says,  that  by  reason  of  the  said  several 

^<  premises  he  had  been  injured  and  has  sustained 

**  damage  to  the  amount  of  500/.,  whereby  he  is  less 

**  able  to  pay  to  his  Majesty  the  debts  he  owes  him, 

<<  and  therefore  he  brings  bis  suit,  and  so  forth/' 

In  the  ensuing  Easter  term,  1828,  the  Plaintiff 
in  error  moved  the  Court  of  Exchequer  in  arrest 
of  the  judgment  on  the  fifth  count,  but  the  motion 
was  refused  by  the  Court,  and  judgment  was 
accordingly  entered  for  the  Defendant  in  error  on 
the  fifth  count  In  the  same  term  the  Plaintiff  in 
error  sued  out  a  writ  of  error  to  reverse  the  judg- 
ment, returnable  in  the  Court  of  Exchequer  Cham- 
ber in  Ireland ;  and  having  assigned  errors  in  the 
judgment,  and  the  Defendant  having  joined  in 
error,  the  cause  was  heard  in  the  Court  of  Ex- 
chequer Chamber,  when  the  Judges  of  that  Court 
were  divided  in  their  opinion  on  the  case ;  but  the 
majority  of  the  Judges  were  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  should  be 
affirmed^  and  accordingly  the  judgment  was 
affirmed  by  the  Court  of  Exchequer  Chamber, 
with  costs. 

Against  this  affirmance  of  the  judgment,  a  writ 
of  error  was  brought  in  Parliament 

For  the  Plaintiff  in  error.  The  Attorney-General 
and  Mr.  Cooper. 

The  fifth  count  in  the  declaration,  on  which  the 
judgment  has  been  entered  for  the  Defendant  in 
error,  is  founded  on  a  false  representation,  and 
the  count  does  not  allege  any  sufficient  ground  to 
maintain  an  action  thereon  ;  for  by  law  an  action 
will  lie  on  a  iabe  representation  only  in  three 
classes  of  OMes ;  first,  where  the  representation  is 
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1851.  made  respecting  liie  subjeet  matter'  of  a  eontiaet 
between  the  parties;  secoaiUj,  where  it  is  made 
fraudulently,  amd  with*  intent  tO'  deceive;  and^ 
thirdly,  where  it  i»  made*  with  knowledge  of  its 
fidsehood ;  whereas  the  sajdF  fifth  count  does  not 
shew  any  contract  between  the  Plaintiff  in  error 
and  the  D^endant  in  errors  nor  does' it  allege  any 
fraud  ini  the  Plaintiff,  nor  assert;  his  knowledge  of 
the  falsehood  of  what  he  represented; 

The  fiftib  count  being  defective  in  substance^ 
cannot  be  made  good  by  the  verdict  for  the  De* 
fendant;  for  though  a  verdict  may  cure  a  dei- 
f ective  ^tement  of  a  good  title  to  maintain  an 
action^  it  cannot  supply  or  create  -a  tide,  and  it 
is  contrary  to  law  to  presume  the  existence  of 
faraud,  or  a  scienter^  where  it  is  not  alleged ;  and 
there  is  nothing  stated  in  the  fifUi  count,  from 
which  frauds  or  a  scienter^  could  or  ought  to  be 
ii&rred  against  the  Plaindff  in  error ;  and  there 
is  the  liess  reason  for  any  such  inference  in  ^is 
ease,  because  it  appears  by  the  record,  that  there 
were  other  counts  in  the  declaration  of  the  De- 
fendant in  error,  which  difitilr>ctly  averred  both 
fraud  and  a  scienter  in  the  Plaintiff  in  errors;  and 
that  on  thoBO  counts  the  Defendant  in  error  thailght 
proper  to  enter  a  nolle  prosequi. 

The  representation  made  by  the  Plaintiff'  in 
error  to  the  Defendant  in  error,  asi  stated  in  the 
fifbh*  count,  most  be  considered  as  having  ^been 
made*  innocentty^  and  from  a  conviction  of  its 
truth,  and  that  the  Plaintiff  in  error  did  not  and 
could  not  derive  any  benefit  from  making  siidl 
representatiiMi,  if  fidse ;  and  even'  assuming  that 
the  Plaintiff  in  error  could  derive  a  benefit  fitUB 
making  sul^h  representation^  yet  the  Defendant  ia 
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eiYor  could  not  mmntain  an  action  against  the       1881. 
Pkunt^  in  error  for  a  &lse  representation^  which     J^]^^, 
was  not  at  the  time  known  to  him  to  have  been         ^ 

_  _  PEA1T. 

fiOeei 

It  was  the  duty  of  the  Defendant  in  error,  as 
sherifl^  to  inform  himself  of  the  goods  and  chat« 
tds  of  the  Defendant,  in  the  writ  delivered  to 
him,  as  set  forth  in  the  fifth  Count ;  and  aa  such 
sheriff  he  had  by  law  ample  powers  to  enable  him 
to  ascertain  the  truth  or  falsehood  a£  the  repre^ 
sentation  made  to  him  by  the  Plaintiff  in  erron 
The  Defendant  in  error,  as  such  sheriff,  was  not 
under  ai^obligation  to  seize  the  goods»  merely  on 
the  representation  made  to  him  by  the  Plaintiff  in 
error,  and  must  be  conmdered  as  having  acted  on 
hia  own  responsibility,  and  in  discharge  of  his 
duty,  and  not  under  the  influence  of  such  repre- 
sentation. 

The  practice  of  sheriff,  in  rehiring  an  in- 
demnity from  plaintiffs  in  executions^  and  the 
ffractice  of  the  courts  of  law,  in  compdling  a 
plaintiff  who  requires  a  sheriff  to  seized  or  sell 
goods  under  a  Jleri  facias  to  give  such  sheriff  an 
indemnity  in  certain  ci&se^^  demonstrates  that  it  is 
emsidered,  that  without  such  indemnity  the  sheriff 
could  not  maintain  an  action  against  the  Plaintiff 
nfpoiv  MCh  eicecution.  A  representation  which  is 
merely  fdse^  Md  i&  not  acdompanied  by  fraud,  or 
a  scienter^  could  not  be  (Efficient  to  enable  a  sheriff 
to  maintain  an  action. 

It  is  contrary  to  the  policy  of  the  law  to  hold 
out  an  inducement  to  ^  sheriff  to  sell  under  a  Jteri 
fiunas^  without  a  suiBdent  inquiry,  which  will  be 
the  case  if  he  is  entitied,  upon  an  execution,  to 
maifltain  an  action  against  the  Plaintiff,  who  in-! 
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18S1.  nocently  shows  him  goods  as  belonging  to  the 
Defendant  in  the  action,  which  were  really  not 
so.  ,  ' 

It  is  a  novel  action,  going  beyond  the  principle 
of  any  decided  case,  and  is  inconsistent  with,  and 
repugnant  to,  the  principles  of  former  decisions. 

For  the  Defendant  in  error,  Sir  James  Scarktt 
and  Mr,  Serjeant  Spankie. 

It  is  a  principle  of  law,  that  he  who  affirms 
either  that  which  he  does  not  know  to  be  true,  or 
that  which  he  knows  to  be  false,  to  another's  pre- 
judice and  his  own  gain,  is  a  wrong-doer,  and  must 
answer  in  damages  for  the  injury  occasioned  by 
such  falsehood. 

It  appears  by  the  fifth  count  that  the  Plaintiff  in 
error  did  not  know  what  he  represented  to  be  true; 
for  the  representation  as  to  the  property  in  tlie 
goods  is  averred  to  have  been  untrue,  and  conse- 
quently the  Plaintiff  in  error  was  guilty  of  £dse- 
hood,  to  the  damage  of  the  Defendant  in  error,  the 
Plaintiff  in  error  being  at  the  time  interested  in 
making  the  representation. 

It  further  appears,  that  the  falsehood  of  the  re- 
presentation was  prejudicial  to  the  Defendant  in^ 
error,  and  caused  the  damage  to  him  set  out  in  the 
fiflh  count. 

The  Defendant  in  error  was  by  law  bound,  in 
performance  of  his  duty  as  sheriff,  to  act  upon  the 
representation  as  to  the  property  in  the  goods  so 
made  by  the  Plaintiff  in  error,  at  the  peril  of  an 
action  at  the  suit  of  the  Plaintiff  in  error,  if  he,  the 
Defendant  in  error,  had  neglected  or  refused  so  to 
act :  consequently,  a  duty  was  imposed  upon  the 
Plaintiff  in  error  to  represent  the  fact,  as  to  the 
property  in  the  goods,  truly.   It  is  equally  a  breach 
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of  duly,  in  a  case  of  this  nature,  to  state  that  as  a  i85i. 
fact  which  the  party  representing  does  not  know 
to  be  true,  as  wilfully,  knowingly,  or  fraudulently 
to  misrepresent  the  matter.  It  is  equally  false  in 
both  cases,  and  the  relation  in  which  the  sheriff 
stands  to  the  party  making  the  representation,  and 
the  necessity  which  the  sheriff  is  under  to  act  on 
the  representation  if  true,  imposes  a  duty  on  the 
person  making  such  representation  to  make  it 
truly;  that  is,  not  to  state  as  a  fact  that  which  he 
does  not  know  to  be  true,  .and  which  turns  out  to 
be  false. 

The  allegation  of  wrong,  and  of  consequent 
damage  in  the  fiflh  count,  is  at  all  events  sufficient 
after  verdict 

If  the  party  making  the  representation  has  no 
interest,  the  action  may  not  lie,  unless  it  is  done 
maliciously,  in  which  case  third  parties  may  be- 
come liable,  even  criminally.  This  is  a  case  where 
the  party  making  the  false  representation  had  an 
interest. 


The  authorities  cited  were  :  Hovenden's  Notes 
to  Ves.  jun.,  vol.  2.  p.  140.  j  Haycraft  v.  Creasy^ 
2  East,  92. ;  AshUn  v.  White,  Holt's  N.  P.  C.  387- ; 
Adamson  v.  Jarvis,  4  Bing.  66. ;  Merrywether  v. 
Nixon,  8  T.  R.  186.  j  Com.  Dig.  Act  on  Case  for 
Deceit,  (A)  10. ;  Pasley  v.  Freeman,  3  T.  R.  51., 
Opinion  of  Grose  J.  as  to  Action  of  Deceit;  Dale's 
Case,  Cro.  Eliz.  44. ;  Cross  v.  Gardener,  Carthew, 
90. ;  1  Saunders,  228.  Serjt.  Williams's  note.  See 
also  Tapp  v.  Lee,  3  B.  &  P.  371. ;  Foster  v.  Charles, 
6  Bing.  396.,  and  7  Bing.  105. ;  Corbett  v.  Brown, 
8  Bing.  33.,  6  Moore  &  P.  85. 
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1831.  At  the  conclusion  of  the  argument.  Lord  Ten^ 

Jiili^f  terden  said  that  the  case  required  consideration. 
»^  The  judgment  was  afterwards  moved  unexpect> 
edly»  and  there  is  no  record  of  the  reasons  g^veo  bj 
Lord  Tenterden  and  Lord  Wjnford.  But  Lord 
Tenterden  afterwards  privately  informed  the  re- 
porter, that  he  put  the  case  upon  the  ground  that 
the  sheriff  was  a  public  officer,  and  (as  his  Lord^ 
ship  expressed  it)  was  placed  between  two  firea. 

Judgment  affirmed. 
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18S1. 


ENGLAND. 

(court  of  chancery.) 

Nathan  Mater  Rothschild        -       Appellant ; 
James  Brookman         ...     Respondent* 

A  broker  or  agent  being  employed  by  a  customer  to  sell  foreign 
stock  on  a  day  specified  by  him  in  a  letter  of  instructions, 
purchased  the  stock  in  the  name  of  his  partners,  a  firm  in 
Paris,  at  the  market  price  of  the  day.  Being  also  employed 
to  purchase  foreign  stock  and  bonds  for  his  customer,  ac- 
cording to  his,  the  agent's,  recommendation,  he  transmitted 
accounts  of  the  transactions  to  his  employer,  with  broker's 
notes,  &c,  as  if  he  had  purchased  the  stock  of  third  persons. 
In  fact,  no  stock  or  bonds  were  purchased ;  no  transfers 
were  made;  no  broker's  notes  passed,  but  the  sales  were 
nominal  of  stock  and  bonds  remaining  in  the  hands  of  the 
agent  and  his  partners,  and  not  set  apart  nor  appropriated 
to  the  customer.  In  order  to  effect  these  purchases,  loans 
of  money  were  made  by  the  agent  to  the  customer,  upon 
agreement  that  the  stock  and  bonds  should  remain  as  a 
deposit  in  the  hands  of  the  agent,  to  secure  the  repayment 
of  money  advanced. 

The  stock  and  bonds  were  afterwards  sold  at  a  loss  under  the 
advice  of  the  agent. 

In  1819  an  account  of  these  transactions  was  rendered,  and 
settled  between  the  customer  and  the  agent,  and  great  loss 
having  been  incurred  upon  the  transactions,  a  large  balance 
was  paid  by  the  customer  to  the  agent. 

Upon  bill  filed  in  1824,  all  the  transactions  were  set  aside,  and 
an  account  decreed  against  the  agent.  This  decree  was 
affirmed  on  appeal. 


Xn  Hilary  term  1824,  a  bill  was  filed  in  the 
Court  of  Chancery  by  the  Respondent  against  the 
Appellant,  stating  a  case,  which,  as  it  appeared 
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1831.  on  the  hearing  in  the  Court  below,  and  upon  the 
appeal,  was  in  substance  as  follows :  — 
v^  ^  In  the  early  part  of  1818,  Mr.  Brookman, 
who  resided  at  Southampton,  was  the  holder  of 
20,000  francs  per  annura  French  rentes,  the  divi- 
dends of  which  he  received  through  Mr.  Roths- 
child and  his  partners.  This  brought  about  the 
introduction  of  Mr.  Brookman  to  Mr.  Roths- 
child, and  Mr.  Rothschild  entered  into  a  cor- 
respondence with  Mr.  Brookman  as  to  French 
rentes  and  Prussian  bonds,  and  Mr.  Rothschild, 
who  expressed  himself  to  be  very  anxious  to  serve 
Mr.  Brookman,  acquired  great  influence,  over  Mr. 
Brookman.  At  this  time  Mr.  Brookman  applied 
to  be  admitted  to  a  share  in  the  French  loan,  for 
which  Mr.  Rothschild  was  the  contractor. 

He  was  also  the  contractor  for  the  Prussian  loan 
for  5,000,000/.  sterling,  which  was  to  be  raised  by 
instalments  payable  at  different  periods. 

In  April  and  May,  1818,  Mr.  Rothschild  repre- 
sented to  Mr.  Brookman  that  it  would  be  much  to 
his  advantage  to  hold  Prussian  bonds,  which,  as 
he  represented,  would,  according  to  his  expect- 
ations, rise  to  90,  the  price,  as  far  as  it  could  be 
ascertained,  being  then  about  82  to  83  per  cen- 
tum ;  and  in  a  letter  dated  the  23(1  of  May,  1818, 
Mr.  Rothschild  stated  that  he  thought  that  Mr. 
Brookman  would  do  well  to  sell  part  of  his  French 
stock  and  invest  it  in  Prussian  bonds.  In  con- 
sequence of  this  advice,  Mr.  Brookman,  who  was 
still  at  Southampton,  on  the  24th  of  May,  1818, 
wrote  to  Mr.  Rothschild,  and  directed  him  to  sell 
his  20,000  French  rentes,  and  to  hold  the  proceeds 
in  his  hands,  unless  there  would  be  a  saving  by  an 
immediate  investment  in  Prussian  bonds,  in  which 
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case  he  wished  the  proceeds  to  be  immediately  in-  18S1. 
vested,  and  that  the  bonds  should  remain  with  ^^"^^^ 
Mr.  Rothschild.  Mr.  Rothschild  consented  to  v. 
execute  this  sale  and  purchase,  and  acted  as  Mr. 
Brookman's  agent  in  the  whole  transaction,  and 
on  the  25th  c^  May,  1818,  the  day  on  which  he 
received  the  letter  of  the  24*h  of  May,  Mr.  Roths* 
child  wrote  to  Mr.  Brookman,  informing  him  that 
he  had  sold  his  20,000  rentes  and  invested  the 
produce  in  the  purchase  of  Prussian  bonds.  The 
letter  was  so  framed  as  to  lead  Mr.  Brookman  to 
suppose  that  the  sale  and  purchase  had  been  made 
to  third  persons,  and  on  the  most  advantageous 
terms.  On  the  filing  of  Mr.  Rothschild's  first  an- 
swer, Mr.  Brookman  discovered  that  the  sale  and 
purchase  were  both  fictitious;  Mr.  Rothschild 
havings  on  behalf  of  himself  and  his  partners, 
taken  the  rentes  to  himself,  and  not  having  bought 
any  bonds,  but  supplied  them  out  of  his  own  stock 
at  a  profit  to  himself  of  about  1500/.  Shortly  afler 
this  transaction,  contrary  to  the  representation  of 
Mr.  Rothschild,  whose  large  capital  in  both  stocks 
enabled  him  ta  influence  the  market  at  pleasure, 
French  rentes  rose  and  Prussian  bonds  fell. 

In  the  month  of  June,  1818,  Mr.  Rothschild  ad* 
vised  Mr.  Brookman  to  buy  and  hold  Prussian 
"bonds,  stating  it  to  be  his  opinion  that  they  would 
rise  from  their  then  price  (about  82)  to  90  per  cent. 
Relying  on  these  representations,  Mr.  Brookman 
purchased  of  Mr.  Rothschild,  on  the  2d  of  June, 
1818,  5000/.  Prussian  bonds  at  81f  per  cent,  to 
be  paid  for  in  four  months  with  interest  from  the 
diay  of  contract.  On  the  15th  day  of  the  same 
month  he  purchased  of  Mr.  Rothschild  5000/. 
PiniKriiasi  bonds  at  81  per  cent,  to  be  paid  fbr  in 

N  2 


BOTBfCHILD 

V. 
feBOOKMAN. 


168  CASES   IN   THE   HOUSE    OF   LORDS 

1^31.  four  months  with  interest  from  the  day  of  contract. 
On  the  same  day  he  purchased  of  Mr.  Roths- 
child 40,000/.  Prussian  bonds  at  82  per  cent,  to 
be  paid  for  at  the  option  of  the  buyer  within 
twelve  months,  allowing  5  per  cent,  interest  from 
the  day  of  contract  to  the  day  of  payment.  The 
conditions  of  the  purchases  were,  that  Mr.  Roths- 
child was  to  advance  the  money,  and  Mr.  Brook- 
man  was  to  pay  interest  at  5  per  cent,  on  the  sum 
advanced,  and  that  Mr.  Rothschild  was  to  hold 
the  bonds  for  his  security. 

Mr.  Brookman,  in  the  months  of  April  and 
May,  1818,  purchased  of  other  persons  15,0002^ 
Prussian  bonds,  and  having  to  pay  for  part  of 
such  bonds  in  the  month  of  September  of  the 
same  year,  borrowed  of  Mr.  Rothschild,  through 
the  brokers  Dearman,  Bell,  and  Co.,  the  sum  of 
8500/.  upon  his  (Mr.  Brookman's)  note  of  hand, 
with  interest  at  5  per  cent.,  and  a  deposit  of  Prus- 
sian bonds  to  the  amount  of  11,000/.  Prussian 
bonds.  The  brokers  having  negotiated  this  loan 
and  received  a  cheque  of  Mr.  Rothschild  for  the 
amount,  delivered  to  Mr.  Rothschild  Mr.  Brook- 
man's  promissory  note,  payable  with  interest  at 
5  per  cent.,  for  the  like  amount,  and  at  the  same 
time  carried  and  delivered  to  Mr.  Rothschild 
Prussian  bonds  belonging  to  Mr.  Brookman  to  the 
amount  of  11,000/.  Prussian  bonds,  for  the  pur- 
pose of  being  a  collateral  security  to  Mr.  Roths- 
child for  the  due  payment  of  the  promissory  note. 
On  the  7th  day  of  October,  1818,  Mr.  Rothschild 
paid  to  Mr.  Brookman  the  half  year's  dividends 
on  61,000/.  as  the  amount  of  bonds  which  he  held 
for  Mr.  Brookman. 

On  the  6th  of  October  an  account  was  delivered 
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to  Mr.  Brookman  by  the  brokers  Dearman,  Bell,  issi. 
and  Co.  on  behalf  of  Mr.  Rothschild,  which,  in- 
cluding a  charge  for  brokerage,  showed  a  balance  v 
due  from  Mr.  Brookman  of  41,639/.  16^.  6d.  on 
account  of  the  several  purchases,  amounting  in  the 
whole  to  50,000/.  Prussian  bonds.  In  order  to  settle 
this  account,  Mr.  Brookman,  through  the  agency  of 
Dearman,  Bell,  and  Co.,  borrowed  of  Mr.  Roths- 
child 41,500/.  upon  ihe  security  of  his  (Mr.  Brook- 
man's)  note  of  hand  for  the  same  amount,  payable 
with  interest  at  5  per  cent,  and  a  deposit  of  the 
50,000/.  Prussian  bonds  as  a  collateral  security  for 
the  due  payment  of  the  note.  Mr.  Brookman  then 
delivered  to  the  brokers  his  promissory  note  for 
41,500/L,  and  paid  them  in  cash  139/.  16^.  6^., 
making  together  the  sum  so  stated  to  be  due 
from  him  in  respect  of  the  bonds,  and  Dearman, 
Bell,  and  Co.  then  paid  to  Mr.  Rothschild  their 
cheque  on  Messrs.  Masterman  and  Co.  for 
41,522/.  4^.  106^.,  being  the  amount  due  to  him 
for  the  50,000/.  Prussian  bonds,  afler  deducting 
their  charge  to  Mr.  Rothschild  for  brokerage. 
Dearman,  Bell,  and  Co.  then  received  from  Mr. 
Rothschild  a  cheque  for  41,500/.,  handed  over  to 
him  Mr.  Brookman's  promissory  note  for  the  like 
amount,  and  left  the  50,000/.  Prussian  bonds 
deposited  in  Mr.  Rothschild's  hands  as  the  specific 
property  of  Mr.  Brookman  for  the  purpose  of 
being  a  security  to  him  for  the  due  payment  of 
the  note. 

On  the  15th  of  October  following,  Mr.  Brook- 
man  having  to  pay  for  the  remainder  of  the  15,000/. 
Prussian  bonds,  borrowed  of  Mr.  Rothschild, 
through  the  agency  of  Dearman,  Bell,  and  Co., 
the  sum  of  4200/.,  payable  with  interest  at  5  per 
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1831.      cent.,  upon  the  security  of  his  note  of  hand  for  the 
like  amount,   and  a  deposit  of  6OOO/.  Prussiaii 
»•  bonds  as  a  security  for  the  due  payment  of  the 

note.  Accordingly  Messrs.  Dearman,  Bell,  and 
Co.  received  from  Mr.  Rothschild  his  cheque  for 
4200^,  delivered  to  him  Mr.  Brookman's  pro- 
missory note  for  the  like  amount,  and  deposited 
with  him  Prussian  bonds  belonging  to  Mr.  Brook- 
man  to  the  amount  of  6OOO/.  as  a  collateral  security 
for  the  due  payment  of  the  note. 

In  the  month  of  December  following,  at  which 
time  Prussian  bonds  had  fallen  about  7  per  cent, 
Mr.  Rothschild  strongly  advised  Mr.  Brookman 
to  sell  his  Prussian  bonds  then  in  his  (Mr. 
Rothschild's)  hands,  and  to  invest  the  proceeds 
in  the  French  funds,  stating,  that  by  so  doing 
he  had  no  doubt  Mr.  Brookman  would  repair 
the  losses  he  had  sustained.  Mr.  Brookman  ac- 
cordingly acted  on  such  advice,  and  sold  to  Mr. 
Rothschild  the  whole  of  his  67,000/.  Prussian 
bonds  by  two  contracts,  one  for  37,000/.  bonds, 
dated  the  17th  of  December,  1818,  and  the  other 
for  30,000/.  bonds,  dated  the  31st  of  December, 
1818,  at  the  price  of  75  per  cent.  Out  of  the 
proceeds  of  the  said  67,000/.  Prussian  bonds  Messrs. 
Dearman,  Bell,  and  Harford  paid  to  Mr.  Roths- 
child the  amounts  of  Mr.  Brookman's  two  pro* 
missory  notes,  dated  respectively  September  18th 
and  October  6th,  1818,  and  Mr.  Rothschild  then 
delivered  up  the  same  to  Mr.  Brookman.  Owing 
to  the  fall  in  the  price  of  Prussian  bonds,  jhe  pro- 
ceeds were  only  sufficient  to  pay  off  the  two  notes 
for  8500/.  and  41,500/.,  leaving  the  note  for 
4200/.  still  unpaid,  and  Mr.  Rothschild  called 
upon  Mr.  Brookman  to  deposit  other  bonds  as  a 
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security  to  him  for  the  payntient  of  that  note.    Mn       18S1. 
£rookman  accordingly  deposited  with  Mr.  Roths-     ^^^^' 
child  other  Prussian  bonds  belonging  to  him  to         v, 
the  amount  of  55001^  which  bonds  were,  on  or 
about  the  dth  day  of  February,  1819,  sold  to  Mr* 
Rothschild,  at  the  price  of  78f  per  cent,  and  the 
remaining  promissory  note  for  4200/.  was  paid  out 
of  the  produce  of  those  bonds. 

In  about  a  month  after  the  67,000/.  Prussian 
bonds  were  sold  to  Mr.  Rothschild,  the  price  of 
Prussian  bonds  rose  3j  per  cent.  Previously  to 
th6  purchase  by  Mr.  Rothschild  of  the  67,000/. 
Prussian  bonds,  he  had  sold  and  delivered  the 
11,000/.  Prussian  bonds  belonging  to  Mr.  Brook-* 
man,  and  deposited  with  him  as  a  security  on  the 
18th  of  September,  1818,  at  higher  prices  than 
75  per  cent  The  50,0O0L  Prussian  bonds  were 
not  selected  from  the  other  Prussian  bonds  in  Mr. 
Rothschild's  hands,  or  in  any  manner  set  apart  or 
identified ;  and  at  the  time  when  Mr.  Rothschild 
engaged  to  buy  the  67,000/.  bonds  from  Mr.  Brook- 
man,  he  had  Prussian  bonds  in  his  hands  belong- 
ing to  Mr.  Brookman,  to  the  amount  of  6000/.  only, 
being  the  remainder  of  the  bonds  which  Mr.  Brook- 
man  had  purchased  from  other  persons,  and  placed 
in  Mr.  Rothschild's  hands. 

In  December,  1818,  Mr.  Rothschild  advised  Mr. 
Brookman  to  make  a  purchase  of  French  rentes* 
Accordingly,  on  the  17th  of  Dec.  1818,  Mr.  Brook- 
man purchased  of  Mr.  Rothschild,  according  to 
Mr.  Rothschild's  account  of  the  particulars,  49,000 
francs  French  5  per  cent,  rentes,  at  67  per  cent, 
and  23,  80,  exchange  j  on  the  31st  of  Dec.  1818, 
32,000  francs  French  rentes,  at  66  per  cent,  and 
23,  40,  exchange;  on  the  Ist  of  Jan.  1819,  8000 
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18SL  francs  French  rentes,  at  05  per  cent,  exchange  23, 
35 ;  on  the  29th  of  Jan.  1819, 19,000  francs  French 
I'w..  rentes,  at  70  per  cent.,  exchange  23,  40 ;  and  on 
the  4th  of  Feb.  1819,  7000  francs  French  rentes, 
at  70  per  cent,  23,  40  exchange ;  making,  in  the 
whole,  115,000  francs  per  annum,  French  5  per 
cent,  rentes.  The  purchase  monies  in  the  whole 
amounted,  at  the  above  rates  of  exchange,  to 
65,649/*  Os.  8d.  By  the  terms  of  the  contracts, 
Mr.  Brookman  was  to  pay  the  purchase  monies 
with  interest  at  5  per  cent  per  annum,  on  or  before 
the  15th  day  of  June  then  next,  and  then  to  have 
the  rentes  transferred  to  him,  and  in  the  meantime 
they  were  to  remain  in  the  name  of  Mr.  Rothschild. 
These  transactions  were  conducted  as  if  they  had 
been  real  sales ;  brokers'  notes  were  made  out,  and 
Mr.  Rothschild,  in  April,  1819,  accounted  to  Mr. 
Brookman  for  the  half-year's  dividends  which  be- 
came due  on  tliose  several  portions  of  rentes  in  the 
month  of  March,  afler  deducting  his  commission 
for  receiving  the  same,  and  Messrs.  Rothschild 
Fr^res  of  Paris,  in  their  correspondence,  referred 
to  the  rentes  as  Mr.  Brookman's  rentes.  But  it 
was  charged  by  the  bill,  that  the  whole  transaction 
on  the  part  of  Mr.  Rothschild  and  his  partners  was 
fictitious ;  that  they  had  not  at  the  time  1 15,000 
French  rentes,  or  if  they  had,  that  no  such  amount 
of  rentes  was  in  fact  transferred  or  set  apart  for 
Mr.  Brookman,  or  in  any  manner  identified  as  Mr. 
Brookman's  property. 

In  May,  1819,  Mr.  Rothschild  advised  Mr. 
Brookman  to  sell  bis  French  rentes.  Mr.  Brook- 
man, in  pursuance  of  such  advice,  through  Messrs. 
Dearman,  Bell,  and  Co.,  sold  in  London  5000 
francs  per  annum  of  such  rentes  to  a  Mr.  Blakesley, 
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and  on  Messrs.  Dearman  and  Co.  paying  to  Mr.  issi. 
Rothschild  the  contract  price  for  such  rentes,  '-^^^^ 
f  rench  rentes  to  that  amount  were  transferred  to  o. 
the  purchaser  by  Mr.  Rothschild  and  his  partners. 
Immediately  after  this  sale  had  been  completed, 
Mr.  Rothschild  urged  Mr.  Brookman  to  sell  his 
rentes,  not  in  London  but  in  Paris,  and  repre- 
sented the  necessity  to  be  so  urgent,  that  an  ex- 
press must  be  sent  to  Paris  immediately,  to  effect 
the  sale.  Mr.  Brookman  accordingly  authorized 
Mr.  Rothschild  to  send  an  express  to  Paris  to  sell 
the  whole  of  the  remainder  of  his  rentes.  Mr. 
Rothschild,  as  he  represented,  despatched  an  ex- 
press to  Paris,  and  charged  Mr.  Brookman 
37/.  6s.  S^.,  for  the  expenses  of  such  express.  In 
a  short  time  afterwards  Mr.  Rothschild  informed 
Mr.  Brookman  that  he  had  received  advice  from 
Paris  of  the  sale  of  Mr.  Brookman's  rentes,  and 
Messrs.  Rothschild  Brothers  of  Paris  furnished 
Mr.  Brookman  with  an  account  sales  of  such 
rentes,  by  which  it  was  represented  that  on  the 
SSth  day  of  May,  1819f  they  had  sold  the  whole  of 
Mr.  BrookmaH's  remaining  1 10,000  francs  French 
rentes,  in  the  following  portions,  and  at  the  follow- 
ing prices :  — 

Frs.  50,000  rentes,  at  66  SO  per  cent, 

30,000  66  40 

20,000  66  45 

20,000  66  50 

10,000  66  60 

Upon  this  transaction,  Messrs.  Rothschild  Fr^res 
made  a  charge  of  9)132  francs  for  commission  and 
brokerage,  and  represented  to  Messrs.  Dearman, 
Bell,  and  Co.  that  their  best  exertions  had  been 
used  in  the  sale  of  the  rentes.  On  searching  the 
government  jbooks  in  France,  by  virtue  of  a  com- 
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}^}l^  mission  issued,  in  the  year  18S8,  in  this  cause,  by 
the  Court  of  Chancery,  for  taking  evidence  in 
France,  it  appeared  that  no  such  sales  as  those 
represented  by  Messrs*  Rothschild  Fr^res  to  have 
been  made  for  Mr.  Brookman  were  effected.  It 
appeared  that  some  sales  were  made  at  the  time 
stated  by  Messrs.  Rothschild  Fr^s,  but  they  did 
not  correspond  in  their  several  amounts  with  those 
represented  to  have  been  made  on  account  of  Mr. 
Brookman. 

As  soon  as  this  supposed  transaction  had  been 
completed,  French  rentes  began  to  rise  rapidly  in 
price,  and  Mr.  Brookman,  on  this  becoming  known 
to  him,  became  anxious  to  have  the  proceeds  o£ 
the  sale,  which  remained,  in  the  hands  of  Roths- 
child Fr^res,  re-invested  in  the  purchase  of  French 
rentes ;  and  after  consulting  Mr.  Rothschild  upon 
the  subject,  sent  an  order  to  Messrs.  Rothschild 
Fr^res  to  re-invest  the  same.  In  due  course 
Messrs.  Rothschild  Fr^es  advised  Mr.  Brookman 
that  they  had  re-invested  the  proceeds  of  the 
110,000  rentes  in  the  purchase  of  105,500  rentes. 
Messrs.  Rothschild  Fr^res  represented  in  their  ad- 
vice tliat  this  sum  had  been  purchased  in  the 
following  parcels :  — 

Frs.  10,000  rentes,  at  68  60  per  cent 
20,000  68  65 

40,000  68  75 

35,500  68  70 

And  they  charged  1811  francs  for  brokerage  on 
this  transaction. 

It  appeared,  on  search  being  made  in  the  French 
government  books,  by  virtue  of  the  aforesaid  com- 
mission, that  no  such  purchases  as  those  repre- 
sented by  Messi^.  Rothschild  Fr^res  were  made 
by  them. 
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III  September,  1819>  the  price  of  Pr^nch  rentes  issi. 
in  London  Jiaving  risen  to  72  per  cent.  Mr.  Brook- 
man  determine  to  take  advantage  of  the  rise,  by  ef* 
fecting  gradual  s^es  in  London,  but  Mr.  Rothschild 
resisted  any  sale  being  .made  in  London,  and  ad- 
vised, as  more  beneficial  to  Mr.  Brookman,  tQ 
have  the  rentes  sold  in  Paris. 

In  consequence  of  Mr.  Rothschild's  refusal  to 
have  the  rentes  sold  in  London,  Mr.  Brookman 
went  over  to  Paris,  where  be  arrived  on  the  20th 
of  September,  1819f  and  on  the  next  day  had  an 
interview  with  Mr.  James  Mayer  Rothschild,  in 
the  presence  of  Mr.  Bell,  when  he  gave  verbal 
instructicms  to  Mr.  James  Mayer  Rothschild  to 
sell  his  rentes.  On  the  &2d  of  September,  1819> 
Messrs.  Rothschild  Fr^res  stated  to  Mr.  Brooke- 
man,  that,  ^agreeably  to  his  verbal  instructions, 
they  had  effected  the  sale  of  his  105,^00  francs 
rentes,  in  one  sum,  at  7h  35,  per  cent.,  pro- 
ducing 4,505,485  francs,  from  which  deductiag 
for  commission  and  brokerage  9,409  francs  ^ 
cents,  there  remained  1,496,075  francs  75  cents,  at 
S5,  20,  exchange,  59,368/.  1^.  8d. ;  adding  to  this 
sum  half  a  year's  dividend  (deducting  commission) 
52,486  francs  25  cents,  at  25,  20,  exchange, 
2082/.  15^.  9d.,  made  together  61,450/.  IJs.  5(L 
sterling,  which  Messrs.  Rothschild  Fr^res  stated 
they  should  remit  to  Mr.  N.  M.  Rothschild,  of 
London,  in  bills  at  thirty  days  date  from  the  25th 
instant  On  the  25th  of  the  same  month,  Messrs^ 
Rothschild  FrSres  addressed  another  letter  to  Mr# 
Brookman,  in  which  they  stated  they  had  added 
to  their  remittance  a  balance  of  685  francs  55  cents, 
which  remained  in  their  bands  from  the  sale  and 
reinvestment  in  May  and  June^  at  25^  ^,  exr 
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1831.  change,  27/.  4^.  Id.^  making  the  total  amount  of 
the  remittance  61,478/.  Is.  Qd.  In  truth  no  bills 
<"•  were  remitted  on  this  occasion  ;  and,  on  searching 
the  government  books  in  France,  by  virtue  of  the 
aforesaid  commission,  it  was  found  that  no  sudi 
sale  took  place. 

By  an  exhibit  in  the  cause  being  the  account 
between  Messrs.  Rothschild  Fr^res  and  the  French 
government,  embracing  the  time  from  the  SOth  to 
the  27th  of  September  inclusive,  it  appeared  that 
Messrs.  Rothschild  Fr^res  during  that  time  sold 
only  SO,S99  francs  of  rentes.  Shortly  after  Mr. 
Brookman's  return  to  London,  Mr.  N.  M.  Roths- 
child made  out  his  account,  charging  Mr.  Brook- 
man  with  the  amount  of  the  purchase-monies  of 
the  rentes,  and  with  interest  thereon,  and  giving 
him  credit  for  half  a  year's  dividends,  proceeds  of 
the  5000  rentes  sold  to  Mr.  Blakesley,  some  in- 
terest, and  the  supposed  remittance  of  Messrs. 
Rothschild  Frdres,  making  it  appear  that  on  the 
whole  there  was  a  balance  due  from  Mr.  Brook- 
man  to  him  of  1614/.  19^.  ^d.  Mr.  Brookman 
paid  this  balance  in  December,  18 19*  by  a  cheque 
on  Messrs.  Barclay  and  Co. 

The  bill  charged  that  Mr.  Rothschild  was  the 
agent  of  Mr.  Brookman,  and  abused  his  confidence 
and  took  an  undue  advantage  of  him  ;  that  Roths- 
child Brothers  of  Paris  were  the  partners  or  agents 
of  the  Appellant  Rothschild ;  that  Mr.  Brookman 
had  not  until  lately  discovered  the  fraud  which 
had  been  practised  against  him,  and  under  that 
ignorance  had  paid  the  i)alance  of  1614/.  19^^  ^* 

The  bill  prayed  that  the  purchase  of  the  50,000 
French  rentes  might  be  declared  to  be  fraudulent 
and  void,  and  that  the  Appellant  might  be  de- 
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creed  and  ordered  to  re-transfer,  or  to  cause  to  b6       1881 . 
re-transferred,  into  the  name  of  the  Respondent,  in     .^T,"^ 

the  books  kept  in  France  for  that  purpose,  20,000     »• 

French  rentes,  or  to  pay  to  the  Respondent  the 
present  value  of  such  20,000  rentes,  and  the 
amount  of  the  dividends  which  accrued  due 
on  the  20,000  French  rentes  since  the  purchase, 
the  Respondent  offering  to  pay  to  the  Appellant 
the  sum  of  11, .548/.,  the  sum  for  which  the  Ap- 
pellant gave  credit  as  the  purchase-money  of  the 
20,000  rentes,  in  the  sale  by  him  to  the  Plaintiff  of 
the  14,000/1  Prussian  bonds  in  the  month  of  May, 
1818,  with  interest;  and  that  the  accounts  between 
the  Appellant  and  the  Plaintiff  might  be  opened, 
and  that  an  account  might  be  taken  of  all  dealings 
and  transactions  between  the  Respondent  and  the 
Appellant,  or  between  the  Respondent  and  the 
Appellant  and  his  brothers,  and  that  in  taking  such 
account  the  Appellant  might  be  charged  with  the 
difference  between  the  sum  of  41,639/*  16^.  6^.,  the 
price  at  which  he  sold  the  50,000/.  bonds  to  the 
Respondent,  and  the  sum  of  37t50QL  at  which  he 
pretended  to  buy  the  same  of  the  Respondent  in 
December,  1818,  with  interest  thereon  at  five  per 
cent  per  annum  from  the  3 1st  of  December,  1818 ; 
and  f^t  the  Appellant  might  also  be  charged  with 
the  actual  value  or  price  of  17iOOO/.  Prussian 
bonds,  with  interest  thereon  at  5  per  cent  per 
annum,  from  the  time  when  he  actually  sold  the 
same  respectively ;  and  that  he  might  be  charged 
in  the  aforesaid  account  with  the  value  to  be  now 
soldy  of  110,000  rentes,  being  the  residue  of  the 
aforesaid  amount  of  115,000  rentes  purchased  by 
the  Respondent,  with  the  dividends  which  accrued 
due  on  the  said  sum  of  110,000  French  rentes, 
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1831^  fhom  the  times  when  the  sum  of  110,000  rentes 
were  represented  by  the  Appellant  to  have  been 
purchased  by  the  Respondent,  he  being  wiHing  in 
such  case  to  be  charged  with  the  purchase  money 
agreed  to  be  given  for  the  same,  with  interest 
thereon ;  or  that  at  least  the  Appellant  might  be 
charged  with  the  sum'^of  1614^.  19^i9d.j  paid  ta 
him  by  the  Respondent  on  the  10th  of  D^ttiber, 
1819>  on  the  settlement  of  accounts  between  tiiem, 
relative  to  the  purchase  of  the  115,000  rentes^ 
together  with  interest  thereon  at  five  per  cedtr  per 
annum  from  the  10th  of  December,  1819* 

The  Appellant,  by  his  answer,  stated  that  he 
carried  on  the  business  of  a  dealer  in  fbreign 
securities.  He  denied  that  he  ever  carried  on 
the  business  of  a  broker,  or  that  te  ever  sought 
the  confidence  of  the  Respondent,  or  ever  oflfensd 
to  act  as  his  agent,  or  ever  charged  him  with 
brokerage  or  commission  upon  any  of  tlie  trans- 
actions stated  in  the  bill. 

He  said  that  the  Respondent  songht  him. 

With  respect  to  the  advice  which  the  Appdlant 
wa^  alleged  to  have  given,  he  said  that  he  and  his 
clerks  were  daily  consulted  by  numbers  of  persons 
at  his  counting-house  and  upon  'Change  as^  to  the 
fbreign  funds,  and  it  was  therefore  utterly  im- 
possible for  him  to  recollect  what  advice  he  might 
have  given  so  long  ago,  either  to  the  Respondent 
or  any  other  individual ;  he  said,  however,  that 
whatever  advice  he  gave,  it  was  always  given  band 
fide ;  he  said  that  the  only  advice  he  recollected 
to  bave  given  to  the  Respondent  was  in  May, 
1819»  to  sell  his  110,000  rentes  in  Paris  rather 
than  in  London,  and  to  send  an  express  for  the 
purpose* 
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As  to  the  sale  of  the  30»000  French  renter  and      1831. 
purchase  of  the  19»000  Prussian  bonds,  the  foUow* 
ing  case  was  made  by  the  answer :  — - 

The  Respondent  having,  requested  infortiiatiqn 
as  to  French  and  Prussiaa  stock,  the  Appellant,  in 
a  letter  of  the  2dd  of  May,  1818,  said,  «<  French 
'^  stodc  here  (in  London)  is  about  69  per  cent 
'^  and  Prussian  bonds  82  to  83 :  I  think  you 
^*  would  do  well  to  sell  part  of  the  former  and 
•*  invest  it  in  the  latter.'* 

By  return  of  post,  the  Appellant  received  from 
the  Respondent  the  following  letter :  — 

"  Southampton,  May  24th,  1818. 
"  Sir,  —  I  have  received  your  obliging  commu- 
**  nication  under  yesterday's  date.  The  price  of 
**  the  French  five  per  cents.  I  observe  you  quote  at 
*«  about  69  in  London.  Shall  I  beg  the  favour  of 
**  you  to  cause  my  20,000  rentes  in  that  stock  to 
'<  be  disposed  of  to-morrow  on  the  best  possible 
**  terms,  both  as  to  the  price  and  exchange  ?  The 
^^  produce  you  will  have  the  goodness  to  retain  in 
your  hands  until  I  have  determined  how  to  dis* 
pose  of  it,  unless  there  would  be  a  saving  of 
commission  in  purchasing  Prussian  bonds  im- 
<*  mediately  with  it,  so  as  for  the  sale  and  purchase 
**  to  be  considered  as  one  transaction ;  in  this  case 
*•  I  would  wish  it  to  be  immediately  invested,  and 
*'  then  the  bonds  can  remain  with  you.  Should 
'<  the  bonds  be  purchased,  I  hope  they  may  be 
**  obtained  at  about  82.  I  shall  have  the  pleasure 
•*  to  receive  a  letter  from  you  by  return  of  post,  to 
*'  inform  me  how  the  above  transactions  have  been 
'<  effected,  and  in  it  instructions  respecting  my 
sending  up  my  certificates  or  inscriptions. 

(Sjgned)        <<  James  Brookman/' 
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1831.  The  Appellant  having  thus  received  peremptory 

orders  to  sell,  and  having,  on  the  25th  of  May, 
t;^  _  1818,  the  day  on  which  he  received  the  letter, 
occasion  to  purchase  French  five  per  cent  rentes 
for  the  house  of  De  Rothschild  Brothers  of  Paris, 
purchased  the  Respondent's  rentes  for  that  house 
at  69»  and  at  the  exchange  of  23,  90 ;  and,  in 
order  to  meet  the  Respondent's  views  as  to  saving 
commission,  immediately  invested  the  proceeds 
in  Prussian  bonds,  which  the  Appellant  supplied 
at  82^. 

The  Respondent's  brokers,  Messrs.  Dearman, 
Bell,  and  Harford,  were  employed  in  this  trans- 
action, and  signed  the  usual  broker's  notes,  and 
received  ^  per  cent,  commission,  as  a  single  com- 
mission on  one  transaction. 

By  that  day's  post,  the  Appellant  sent  to  advise 
the  Respondent  of  the  transaction. 

The  Appellant  on  the  same  day  purchased 
36,000  other  French  five  per  cent,  rentes  for  the 
same  Paris  house  from  other  persons  at  a  lower 
price,  namely,  68,  25,  and  at  the  same  rate 
of  exchange.  The  printed  list  of*  the  prices  of 
public  securities  for  the  26th  of  May,  1818,  (no 
list  having  been  published  for  the  25th,)  gave 
the  price  68,  .^0.  The  Appellant  himself  sold 
5000  French  five  per  cent,  rentes  on  the  27th  of 
May,  1818,  at  69  and  23,90,  and  allowed  ^  per 
cent  brokerage  thereon,  and  15,000  on  the  29th 
of  May,  1818,  at  69  and  23,  80,  and  allowed 
J  per  cent  brokerage  thereon,  and  9000  on  the 
1st  of  June,  1818,  at  69»  and  at  the  exchange 
of  23,  90. 

The  price  charged  for  the  Prussian  bonds  was 
also  the  current  price  of  the  day :  the  Appellant 
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had  sold  13,500/.  Prussian  bonds  on  the  15th,       18S1. 
and  300/.  more  on  the  23d  of  the  same  month  of 
May,  at  83.    The  Respondent  had  himself  bought    ^^ 
2500/.  Prussian  bonds  of  Messrs.  Haldimand  and 
Co.  on  the  6th  of  that  month,  at  84. 

By  a  letter  to  the  Appellant,  dated  Southampton, 
the  26th  of  May,  1818,  the  Respondent  expressed 
himself  thus :  **  I  am  favoured  with  your  letter  of 
««  yesterday's  date,  and  beg  to  return  you  my  best 
<<  thanks  for  getting  the  transaction  in  the  French 
*<  funds  and  Prussian  bonds  effected  so  much  to 
**  my  advantage.*' 

With  respect  to  the  letter  of  the  25th  of  May, 
he  stated  that,  from  the  multiplicity  of  his  trans- 
actions, it  was  impossible  for  him  to  write,  or  even 
accurately  to  examine  many  of  the  great  numbers 
of  letters  signed  by  him  and  sent  from  his  counting- 
house  ;  and  that  it  was  bis  habit  to  inform  his 
clerks  of  the  different  transactions  he  had  effected 
in  the  course  of  the  morning,  of  which  advices 
were  to  be  forwarded  by  that  day's  post,  and  to 
leave  it  to  his  clerks  to  put  such  information  into 
the  form  of  a  letter;  and,  judging  from  his  usual 
habit,  he  believed  that  that  letter  must  have  been 
framed  by  one  of  his  clerks.  He  said  that  the 
20,000  rentes  were  immediately  added  to  the  mass 
of  French  rentes  belonging  to  Messrs.  De  Roths- 
child of  Paris,  which  was  then  very  great,  and  it 
was  impossible  to  say  what  was  become  of  them, 
they  having  subsequently  from  time  to  time  bought 
and  sold  French  rentes  to  a  vast  amount. 

With  respect  to  the  second  series  of  transactions, 
commencing  in  the  month  of  June,  1818,  he  ad- 
mitted the  sales,  but  denied  that  it  was  ever  agreed 
or  understood  between  him  and  the  Respondent 
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1831;       that  the  50,000/.  Prussian  bonds  should  be  set  apart 
for  the  Respondent,  and  kept  separate  and  distinct 
v^  ^     from  the  Appellant's  own  property;  he  said,  on 
the  contrary,  that  the  Respondent  engaged  in  the 
transaction  as  a  mere  matter  of  speculation,  and 
was  perfectly  indifferent  whether  the  bonds  were 
marked  as  his  property,  or  whether  he  had   the 
Appellant's  liability  to  answer  the  amount  when- 
ever called  upon.     He  admitted  the  re-purchase 
by  him  in  December,  1818 ;  but  as  evidence  that 
he  did  not  re-purchase   merely  because  Prussian 
bonds  were  then  at  75,  he  stated  the  fact,  that  on 
the  18th  and  29th  of  that  month,  he  sold  47,100 
Pirussian  bonds  at  75,  allowing  ^  brokerage  thereon, 
and  at  75^,  allowing  ^  brokerage  thereon. 
:    With  respect  to  the  last  series  of  transactions^ 
he  said  that  the  115,000  French  rentes  were  sold  by 
him  at  the  prices  of  the  days  on  which  they  were 
purchased.     He  said  that  the  sale  in  May,  lfil9f 
the  purchase  of  105,500  rentes  in  June,  and'  the 
re-sale  of  those  rentes  in  September  following  were 
all  conducted  by  Messrs.  De  Rothschild  of  Paris, 
acting  as  the   agents  and   by  the  orders   of  the 
Respondent  and  his  brokers,  Messrs.  Dearman, 
Bell,  and  Harford;  that  to  the  Respondent  and 
his  brokers  the  usual  accounts  were  rendered,  and 
that  the  Appellant  had  no  means  of  knowing  any 
thing  of  the  particulars  of  those  transactions^  except 
from  some  letters  and  copies  of  letters  lately  trans- 
mitted to  him  by  Messrs.  De  Rothschild  of  Paris ; 
he  said,  however,  that,  so  far  as  he  was  concerned, 
the  transactions  were  perfectly  regular  and  fair, 
and  he  had  no  doubt  but  they  were  the  same,  so 
far    as    Messrs.   De   Rothschild   of   Paris    were 
concerned. 
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He  said  he  believed  that  the  Respondent,  at  the       ISSI. 
time  when  he  paid  the  balance  of  1614/.  19^.  Qd^ 
knew  all  the  i^cts  he  pretended  to  have  since  dis-         «• 
covered;    and  the  Appellant  insisted  upon  th^ 
account  settled  in  December,  1819>  as  a  settled 
account. 

Issue  having  been  joined  in  the  cause,  witnesses 
were  examined  on  both  sides,  and  publication 
having  passed,  the  cause  came  on  to  be  heard 
before  the  Vice-Chancellor. 

.Both  parties  read  the  depositions  of  many  wit- 
nesses, and  produced  much  documentary  evidence. 
The  Respondent  also  read  as  evidence  the  whole  of 
the  Appellant's  answers  to  the  original  and  amended 
bUl.      . 

With  a  view  to  support  the  Respondent's  allega- 
tion, that  the  sale  of  the  110,000  rentes  in  May,  the 
purchase  of  105,500  other  rents  in  June,  and  the 
sale  of  the  latter  in  September,  1819»  were  nominal ; 
the  Respondent  examined  at  Paris,  under  a  com- 
mission to  examme  witnesses  abroad,  two  English 
persons,  one  the  clerk  to  his  attorney,  and  the  other 
a  Mr.  Thackeray :  they  represented  themselves  to 
be  in  no  way  connected  with  the  French  treasury, 
and  then  stated  that  they  had  examined  the  transfer 
books  at  Paris,  and  they  proved  certain  extracts 
from  thenu  The  extracts  related  to  the  27  th, 
28th,  and  29th  of  May,  and  to  the  11th  and  12th 
days  of  June,  and  to  the  22d  and  27th  days  of 
September,  1819;  and  it  appeared  from  their 
evidence  that  there  were  not  on  any  of  those  days 
transfers  in  the  books  corresponding  with  the 
amounts  in-  which  Messrs.  De  Rothschild  of  Paris 
alleged  themselvea  to  have  made  the  sale,  purchase, 
and  re-sale. 
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1881.  The  Appellant,  in  order  to  prove  that  69  and 

the  exchange  of  23 :  90  was  a  fair  price  for  French 
«'•  rentes  on  the  25  th  of  May,  1818,  examined  Mn  Wet- 

tenhall,  the  gentleman  who  has  for  many  years 
published  the  printed  lists  which  circulate  in  Lon- 
don, of  English  and  foreign  funds  and  securities ; 
this  gentleman  proved  that  the  price  of  French 
rentes  was  on  the  26th  of  May,  1818,  (there  being 
no  list  published  on  the  25th  of  May,)  68 :  50,  and 
the  rate  of  exchange  between  France  and  England 
on  the  same  26th  of  May  was  23 :  90.     The  Ap- 
pellant also  stated  in  his  answer,  and  the  fact  was 
confirmed  by  the  testimony  of  one  of  his  clerks, 
that  on  the  25th  of  May,  1818,  the  Appellant  pur- 
chased from  other  persons  (exclusive  of  the  20,000 
rentes  belonging  to  the  Respondent)  the  sum  of 
36,000  rentes  at  68 :  25  per  cent,  and  at  the  ex- 
change of  23 :  90.      It  further  appeared,   by  the 
Appellant's  answer,  which  was  read  in  evidence 
by  the  Respondent,  and  also  by  the  testimony  of 
his  clerk,  that  on  the  27th  and  29th  of  May,  1818, 
he  sold  two  sums  of  French  rentes  amounting  to 
20,000 ;  viz.,  on  the  27th  of  May  he  sold  5000 
rentes  at  69  per  cent,  and  at  the  exchange  of 
23 :  90,  and  allowed  ^  per  cent  brokerage  thereon ; 
and  on  the  29th  of  May,  he  sold  15,000  at  69  per 
cent,  at  the  exchange  of  23:80,   and  allowed 
^  per  cent  brokerage  thereon. 

To  shew  that  ^5  was  the  fair  price  of  Prussian 
bonds  in  December,  1818,  the  Appellant  also 
examined  Mr.  Wettenhall,  who  proved  that  the 
price  of  Prussian  bonds  was,  on  the  18th  of  De- 
cember, ^5\  to  75 ;  and  on  the  1st  of  January, 
1819,  7*1  to  75^  per  cent ;  and  the  Appellant 
also  proved,  that  he  had  himself  sold^  between  the 
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18th  and  «9th  of  December,  1818,  47,100/.  Pros-       18S1. 
sian  bonds  at  the  following  prices ;  that  is  to  say, 

on  the  18th  of  December  20,000  at  T^i,  on  the    ^ 

«6th  1550  at  75,  and  on  the  29th  25,550  at  75. 

The  cause  having  been  heard,  stood  for  judg- 
ment on  the  16th  of  July,  1829,  when,  by  a  decree 
of  that  date,  it  was  declared,  ordered,  and  de* 
creed,  that  the  Respondent  was  entitled  to  receive, 
and  the  Appellant  to  pay  to  him  the  amount  of 
the  dividends  which  would  have  accrued  on  the 
20,000  French  5  per  cent  rentes,  from  the  25th 
day  of  May,  1818,^  down  to  the  time  when  those 
rentes  should  be  re-transferred  into  his  name,  or 
the  value  thereof,  and  at  his  option  to  have  the 
20,000  French  5  per  cent,  rentes  retransferred 
into  his  name  by  the  Appellant,  or  to  receive 
their  present  value,  the  Respondent  allowing  to 
the  Appellant  the. sum  of  11,548/.  Qs.  4^.,  and 
interest  thereon  at  5  per  cent  per  annum,  from 
the  same  25th  of  May,  1818;  and  the  Respondent, 
by  his  counsel,  electing  to  take  the  present  value 
of  such  French  5  per  cent  rentes,  it  was  referred 
to  the  Master  to  take  the  necessary  accounts  for 
that  purpose :  it  was  also  declared,  that  the  sale 
and  purchase  of  the  40,000/.,  5000/.,  and  5000/L 
Prussian  bonds  were  not  real,  and  that  the  Re* 
spondent  was  entitled  to  be  placed  in  the  same 
situation  as  if  the  same  and  the  loans  connected 
therewith  had  never  taken  place ;  and  it  was  di- 
rected that  the  Master  should  take  an  account 
of  the  dealings  between  the  Respondent  and  the 
Appellant  in  respect  of  such  alleged  sales,  and 
purchases,  and  loans,  and  that,  whatever  the  Mas- 
ter should  find  to  be  the  loss  sustained  by  the 
Respondent  in  respect  of  such  dealings,  should  be 
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1881.  paid  to  him  by  the  Appellant ;  and  it  was  declared 
that  the  Appellant  was  bound  to  pay  to  the  Re- 
^^^  spondent  the  sum  of  1614/.  19^.  Qd.,  which  was 
paid  to  the  Appellant  on  the  10th  of  December, 
1819}  with  interest  thereon,  at  5  per  cent ;  and  it 
was  referred  to  the  Master  to  take  an  account  of 
such  interest  down  to  the  time  of  making  his  re- 
port ;  and  for  the  better  taking  these  accounts,  the 
usual  directions  were  given,  and  the  Master  was 
ordered  to  tax  the  costs  of  the  Respondent  of  the 
suit,  and  that  those  costs  should  be  paid  by  the 
Appellant 

The  appeal  was  against  this  decree,  which  was 
signed  by  the  Lord  Chancellor,  and  enrolled. 

For  the  Appellants, 

Mr.  Pemberton  and  Mr.  Knight  (Mr.  L.  iMmdes 
and  Mr.  Fane). 

The  transactions  in  question  were,  in  their 
nature,  such  as  not  to  be  fit  subjects  fi>r  the  in* 
terposition  of  a  court  of  equity. 

If  they  were  proper  subjects  of  equitable  reliei^ 
any  complaint  in  respect  of  them  ought,  from  their 
nature,  to  have  been  made  without  delay,  and  the 
final  settlement  of  accounts  in  December,  1819, 
the  lapse  of  more  than  four  years  between  that 
date  and  the  commencement  of  the  suit,  and  the 
absence  of  any  proof  of  ignorance  or  recent  dis- 
covery of  facts  on  the  part  of  the  Respondent, 
ought  to  have  prevented  a  court  of  equity  from 
interfering. 

The  Respondent's  bill  mainly  proceeded  on  the 
alleged  ground  of  fraud  by  the  Appellant,  in  pro- 
curing himself  to  be  appointed  the  agent  of  the 
Respondent,  and  availing  himself  of  the  influence 
and  opportunity  acquired  by  that  character  to 
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obtain  a  profit  to  himself  at  tlie  Hespondent's  ex-       188 1. 
pense,  which  case  was  positively  denied,  and  wholly 
unsupported  by  evidence.  ^ 

As  to  the  20,000  French  rentes :  the  principles 
upon  which  courts  of  equity  set  aside  purchases  by 
trustees  or  agents,  do  not  apply  to  this  transaction, 
either  in  respect  of  the  situation  in  which  the  Ap- 
pellant stood,  or  in  respect  of  the  subject  matter  of 
the  purchase.  If  such  principles  are  applicable, 
they  ought  not  to  be  applied  when  it  is  capable  of 
distinct  proof,  and  is  distinctly  proved,  that  the  full 
value  was  given ;  and  that  the  transaction  consisted 
of  an  exchange  of  these  French  rentes  for  Prussian 
b(Hids ;  and,  if  set  aside  at  all,  should  have  been 
rescinded  altogether,  by  giving  back  to  the  Appel- 
lant the  Prussian  bonds  which  he  exchanged  for 
the  French  rentes. 

As  to  the  5000/.,  5000/.,  and  40,000/.  Prussian 
bonds :  the  Respondent  entered  into  those  con- 
tracts merely  as  speculations,  and  did  not  contem- 
plate or  require  the  appropriation  of  any  particular 
bonds,  and  if  otherwise,  he  ought  not  to  have  been 
permitted,  after  acquiescing  in  those  contracts  as 
made  by  his  own  brokers,  settling  accounts  without 
enquiry  as  to  interim  appropriation,  having  had  the 
sune  benefit  and  advantage  as  if  there  had  been 
an  appropriation,  and  having  actually  sold  the 
bonds  contracted  for,  to  set  aside  the  contracts, 
for  the  purpose  of  throwing  upon  the  Appellant 
the  loss  arising  from  the  Respondent's  own  specu- 
lations. 

His  remedy,  if  any,  was  at  law,  and  not  in  a 
court  of  equity. 

As  to  the  sale  of  the  110,000  French  rentes, 
and  the  re-purchase  and  re-sale  of  the  105,500 
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18S1.  French  rentes,  it  was  submitted,  that  these  tran»> 
actions  were  mere  speculations  of  the  Respondent 
r  in  the  rise  and  fall  of  French  funds,  and,  provided 
he  were  credited  with  the  full  prices  of  the  days 
on  which  he  ordered  sales  to  take  place,  and  de- 
bited with  no  more  than  the  actual  prices  of  the 
days  on  which  he  ordered  purchases  to  be  made^ 
it  was  wholly  immaterial  to  him  whether,  upon 
each  particular  occasion,  a  transfer  took  place  or 
not}  and  it  was  not  alleged  by  the  Respondent 
that  he  was  not  credited  with  the  full  price,  or  was 
debited  with  more  than  the  actual  price,  of  the  day 
on  either  of  these  transactions :  that  even  assuming 
that  the  sales  and  purchases  did  not  really  take 
place,  the  Respondent  had  the  full  effect  and  be- 
nefit of  them,  precisely  in  the  same  way  aqd  to  the 
same  extent  as  if  they  had  taken  place :  that  the 
whole  of  these  transactions  took  place  in  Paris, 
and  were  between  the  Respondent  and  the  house 
of  Messrs.  De  Rothschild  at  Paris,  and  that,  with 
respect  to  the  last  of  them,  namely,  the  re-sale  of 
the  105,500  French  rentes,  it  was  personally  super- 
intended by  the  Respondent  and  his  own  English 
broker,  after  which,  accounts  of  the  whole  of  these 
transactions  were  rendered  to  the  Respondent  in 
Paris,  and  kept  by  him  for  more  than  two  months, 
at  the  end  of  which  time  he  settled  the  account  in 
the  presence  and  with  the  assistance  of  the  same 
broker,  and  paid  the  balance :  that,  under  these 
circumstances,  it  was  incumbent  on  the  Respond- 
ent, in  seeking  to  impeach  or  open  any  part  of 
these  transactions,  to  prove  clearly  that  the  trans- 
actions were  intended  to  have  been  real,  that  they 
were,  in  fact,  merely  nominal,  and  also  that  he  had 
sustained  loss  through  their  having  been  nominal : 
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and  that  the  Respondent  did  not  prove  any  one  of      18S1. 
these  propositions. 

For  the  Respondents,  ~  ^ 

Sir  E.  Sugden  and  Mr.  Spence.* 
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Lord  Wynford.'-^l  have  listened  with  great  at-  March  14. 
tention  to  this  case,  which  is  certainly  a  case  of  ^^^^" 
very  considerable  importance,  but  if  it  should 
strike  other  noble  lords  as  it  does  me,  it  seems  to 
me  it  is  not  necessary  that  the  other  party  should 
be  heard,  because  it  occurs  to  me  there  is  not 
the  least  pretence  for  setting  aside  this  decree. 
I  wish  to  make  a  preliminary  observation,  before 
I  state  to  your  lordships  the  grounds  on  which  I 
am  of  opinion  that  this  decree  ought  to  be  affirmed. 
I  have  looked  through  the  greatest  part  of  the 
papers,  I  will  not  venture  to  say  the  whole,  for 
the  proceedings  are  so  extremely  voluminous,  that 
it  would  be  impossible  to  go  through  them  within 
the  time  that  one  has  the  opportunity  of  looking 
at  them.  But  after  having  looked  with  great  at- 
tention at  the  most  considerable  part  of  these 
papers,  I  can  see  no  ground  of  actual  fraud,  and 
there  is  no  reason  for  impeaching  this  transaction 
on  that  ground. 

I  am  very  sorry  to  say,  that,  with  respect  to  one 
of  the  parties  in  this  case,  it  is  perfectly  clear  that 
he  is  a  most  desperate  gambler  in  the  funds,  and 
he  has  met  with  that  fate  which  most  of  those 
meet  with  who  become  such  gamblers.  For  I  be- 
lieve whenever  a  man  puts  his  foot  into  the  Stock 
Exchange,  not  being  a  member  of  that  Stock  Ex- 
change, his  ruin  is  certain,  and  the  only  question 
is  a  question  of  time.  ^  Therefore  that  has  hap- 

*  The  case  was  decided  without  hearing  the  Respondents' 
coiufeL 
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18S1.       pened  to  this  Plaintiff  ^hich  generally  happens: 
for,  according  to  the  statement,  he  has  been  com- 
0*  pletely  ruined.     That  he   has  acted  in  most  of 

these  transactions  under  the  advice  of  Mr.  Roths- 
child cannot  be  denied.  But  I  do  not  mean  to 
say  that  Mr.  Rothschild  gave  him  that  advice  with 
any  dishonest  view  whatever ;  I  have  no  doubt 
he  acted  fairly  and  properly :  but  the  ground  on 
which  I  am  disposed  to  move  your  lordships  to 
affirm  this  judgment  goes  wide  of  that  I  am  firmly 
persuaded  that  many  bankers  and  many  stock- 
brokers  in  London  have  acted  precisely  io  the 
same  manner  as  Mr.  Rothschild  acted  on  this  oc- 
casion. God  forbid  that  I  should  say  that  these 
gentlemen,  or  any  of  them,  have  taken  advantage 
of  the  confidence  that  was  reposed  in  them ;  andf 
under  colour  of  proceedings  such  as  have  ts&eo 
place  here,  that  they  have  injured  the  parties  who 
so  trusted  to  them.  But  the  law  which  your  lord- 
ships are  to  administer  is  a  law  of  jealousy  :  it  will 
not  allow  any  man  to  be  trusted  with  power,  that 
will  give  him  an  opportunity  of  taking  advantage 
of  his  employer.  If  that  is  so,  it  appears  to  me, 
in  every  one  of  these  transactions,  Mr.  Rothschild 
has  had  an  opportunity,  from  the  nature  of  his  em- 
ployment, and  the  manner  in  which  he  conducted 
himself,  of  taking  advantage  of  the  person  with 
whom  he  was  dealing,  if  he  was  disposed  to  take 
that  advantage ;  and  though  I  am  willing  to  say, 
that  I  do  not  believe  Mr.  Rothschild  to  be  capable 
of  doing  that,  we  must  deal  with  Mr.  Rothschild 
as  with  any  other  individual,  and  say  that  he  ought 
not  to  be  concerned  in  such  transactions,  under 
such  circumstances. 

What  are  the  facts  of  the  case  ?    A  gentleman 
living  in  Southampton  (how  he  became  acquainted 
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with  Mr.  Rothschild  it  is  not  material  to  enquire,)  1831. 
writes  to  Mr.  Rothschild  for  his  advice  with  re- 
spect to  dealing  in  the  funds :  he  tells  him  that  _^ 
he  has  S0,000  livres  of  rentes ;  Mr.  Rothschild 
advises  him  to  sell  them,  and  to  purchase  Prus- 
sian bonds.  Now,  if  Mr.  Rothschild  had  sold 
for  him  tliese  bonds,  or  had  caused  them  to  be 
sold,  there  would  have  been  nothing  in  it.  But 
Mr.  Rothschild  causes  them  to  be  sold  to  him- 
self. These  French  rentes  were  actually  trans- 
ferred from  this  gentleman,  who  was  living  at 
Southampton,  to  Mr.  Rothschild  himself,  who  was 
living  in  London.  It  has  been  said  at  the  bar, 
that  if  a  man  in  the  country  sends  to  his  broker  in 
London,  and  desires  him  to  sell  stock  for  him,  the 
broker  in  London  may  take  that  stock  for  himself, 
and  charge  him  with  the  day's  price  on  it  If 
brokers  in  London  do  this,  I  have  no  doubt  they 
do  it  fairly;  but  I  will  take  leave  to  say,  that 
brokers  in  London,  are  not  to  be  trusted  in  these 
things,  any  more  than  any  other  description  of 
agents.  If  I  live  in  Dorsetshire,  and  I  write  to  my 
broker  in  London  to  sell  my  stock,  I  fancy  that  I 
have  the  advantage  of  that  broker's  assistance  as 
to  the  day  on  which  it  is  proper  to  sell ;  I  fancy 
that,  living  in  London,  he  has  a  knowledge  of  the 
facts  which  will  act  on  the  market  If  the  broker 
in  London,  instead  of  going  to  the  stock  market, 
or  instead  of  exercising  a  discretion  as  to  the  period  \ 

when  he  should  sell  any  stock,  is  to  take  that  stock 
to  himself,  he  deprives  me  of  the  security  I  have, 
and  the  confidence  I  repose  in  his  skill  and  in- 
telligence ;  and  if  there  is  a  loss  to  me,  he  is  the 
person  who  takes  advantage  of  that  loss. 

I  take  it  to  be  a  general  principle  of  law  and 
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1831.       equity,  that  a  man  cannot  be  a  seller  ibr  me  and 
a  buyer  of  that  property  himself.     If  that  is  the 
V-  case,  it  appears  to  me  that  the  transaction  of  the 

20,000  rentes  must  be  set  aside:  the  same  ob- 
servation will  apply  to  the  Prussian  bonds,  for 
Mr.  Rothschild  says,  <<  Buy  Prussian  bonds:"  if 
he  had  gone  into  the  market  and  bought,  it  would 
have  been  all  right,  he  must  have  paid  for  those 
Prussian  bonds  according  to  the  market  price; 
but,  instead  of  |;hat,  Mr.  Rothschild,  being  in  pos- 
session of  the  Prussian  bonds,  sells  his  own  Prussian 
bonds,  and  makes  it  appear  like  a  transfer  which 
had  taken  place  in  the  market  to  this  gentleman  of 
Prussian  bonds  in  return  for  his  sale  of  the  French 
rentes.  It  has  been  said  at  the  bar,  that  this  gentle- 
man must  have  known  that  the  bonds  were  Mr. 
Rothschild's  own.  Why  ?  Because  he  was  the 
contractor  for  the  Prussian  loan.  It  is  true^  be 
might  have  known  Mr.  Rothschild  was  the  con- 
tractor for  the  Prussian  loan,  but  we  know  that 
contractors  for  foreign  and  English  loans  do  not 
keep  scrip.  They  purchase  all,  and  have  it  in 
their  hands,  and  they  convey  it  away  again  as  fast 
as  they  can  ;  as  fast  as  they  can  get  a  profit  on  it 
It  does  not  follow  that  this  gentleman,  beciause  he 
knew  that  Mr.  Rothschild  was  the  contractor  with 
the  King  of  Prussia  for  this  loan,  knew  that  he  had 
not  parted  with  a  very  considerable  proportion  of 
the  bonds  he  so  contracted  for,  if  not  the  wlurfe. 
The  principal  had  a  right  to  suppose,  when  his 
agent  advised  him  to  buy  Prussian  bonds,  that 
they  were  to  be  bought  of  other  persons  ;  he  had 
a  right  to  suppose  he  was  not  transferring  his 
own  bonds  to  him,  but  that  he  was  making  a  pur- 
chase of  other  bonds  in  the  market,  for  the  purpose 
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of  satisfying  the  wishes  of  his  customer  to  be  put       I8di. 
in  possession  of  Prussian  bonds.     It  seems  to  me, 

that,  as  to  that  transaction,  the  Vice-chancellor  has     ^ 

rightly  disposed  of  it. 

We  come  next  to  the  other  Prussian  bonds. 

• 

This  gentleman  was  desirous,  as  all  men  are,  of 
going  on,  for  they  never  stop  till  they  are  ruined. 
It  would  be  a  great  advantage  to  the  public,  if 
the  discussion  of  this  case  at  your  Lordships*  bar 
could  operate  as  a  warning  to  deter  people  from 
engaging  in  speculations  of  this  sort,  that  children 
might  not  have  occasion,  as  some  now  have,  to 
lament  the  ruin  which  has  been  brought  on  them 
by  the  folly  of  their 'parents  engaging,  from  an 
improper  desire  of  gain,  in  such  transactions  as 
these.  This  gentleman  became  desirous  of  pur- 
chasing other  Prussian  bonds,  but  Mr.  Rothschild 
was  to  lend  him  money  for  the  purchase ;  and  it 
was  part  of  the  contract  that  these  Prussian  bonds, 
so  to  be  purchased,  were  to  remain  in  Mr.  Roths- 
child's possession  till  the  contract  for  the  purchase 
was  completed.  But  it  appears,  in  the  papers 
lying  on  the  table,  that  the  colour  given  to  this 
case  was  not  that  Mr.  Rothschild  was  holding  a 
portion  of  his  own  bonds,  as  it  is  admitted  he  did ; 
but  that  he  had  gone  into  the  market,  and  that  he 
had  purchased  bonds,  which  bonds  he  was  holding 
for  the  benefit  of  his  customer,  Mr.  Rothschild 
only  having  a  lien  on  these  bonds. 

A  great  deal  of  discussion  has  taken  place  at 
the  bar,  on  a  question  on  which  there  is  no 
manner  of  doubt  whatever,  namely,  that  if  a  man 
contracts  to  sell  a  given  article  till  the  price  is 
paid,  (in  the  language  of  lawyers)  he  has  a 
lien  on  the  article  itself.    The  lien  is  taken  off 
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1881.       on  the  payment  of  the  price.     If,  therefore, -this 
gentleman  had  gone  to  Mr.  Rothschild  and  said, 
7.  "  Sell  my  bopds/'   Mr.  Rothschild  would  have 

had  a  right  to  keep  them  till  they  were  paid  for, 
and  Mr.  Brookman  could  not  have  required  that 
they  should  be  delivere4  up  until  they  were  paid 
for.  But  this  was  not  the  nature  of  that  trans- 
action. This  is  not  a  case  in  which  Mr.  Brookman 
supposes  that  he  is  buying  bonds  of  Mr.  Rothschild. 
From  the  papers,  from  the  letters  which  have  been 
read,  from  the  contracts,  and  the  evidence  before 
your  Lordships,  it  appears  that  Mr.  Rotlfschild 
wa&i  to  buy  the  bonds  for  Mr.  Brookman. 

Now,  if  Mr.  Rothschild  was  buying  bonds  for 
Mr.  Brookman,  what  is  the  necessary  conse- 
quence? If  Mr.  Rothschild  had  gone  into  the 
market  and  bought  this  50,000/.  worth  of  Prussian 
bonds,  they  would  not  have  been  mixed  with  his 
general  property.  They  would  not  have  been 
bought  on  his  own  account,  but  on  account  of 
Brookman;  and  though  they  remained  ifl  his 
hands,  Mr.  Rothschild  would  have  had  a  mere 
trust  in  them,  and  if  a  bankruptcy  had  taken  place 
they  would  not  have  passed  to  the  creditors  of 
Mr.  Rothschild.  If  this  had  been  a  real  and  not 
a  simulative  transaction,  the  case  would  have  been 
so.  But,  instead  of  its  being  a  case  in  which  Mr. 
Rothschild  has  bought  the  bonds  for  the  Re- 
spondent, and  has,  therefore,  by  the  very  nature  of 
the  transaction,  appropriated  them  to  himself  hold- 
ing them  as  trustee  until  payment,  Mr.  Rothschild 
says,  it  is  quite  enough,  if,  out  of  that  mass  of  bonds 
which  I  have,  I  am  at  any  time  ready,  when  you 
require  me,  to  deliver  out  the  bonds  to  you.  I  say 
that  it  is  not  enough ;  that  state  of  things  will  not 
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satisfy  the  description  and  character  given  of  the       1831. 
transaction  in  the  papers,  for  then  it  could  have 

been  effected  without  the  mockery  of  the  broker's     ^ 

notes.     By  buying  and  selling  bonds,  it  would 
have  been  stated  that  Mr.  Rothschild  holds  50^0001. 
bonds  for  Mr.  Brookman.     That  is  not  the  cha^ 
racter  of  the  transaction  as  stated ;  but  it  is  as  if 
Mr.  Rothschild  had  bought  bonds  of  another  per* 
son,  who  bought  them  of  an  agent  in  Paris,  who 
happens  to  be  a  partner  in  the  house  of  Messrs. 
Rotiischild.    Therefore,  here  again  is  a  buying 
and  selling  of  precisely  the  same  article.     There 
is^  an  immense  difference  between  the  real  trans- 
action and  that  which  it  appears  to  be ;  for  the 
real  transaction  does  not  at  all  answer  to  the  cha- 
racter given  to  the  transaction  by  all  the  written 
instruments  produced  in  the  case.     But  is  there 
not  a  substantial  difference?    If  Mr.  Rothschild 
had  bought  these  bonds,  as  it  is  pretended  by  the 
papers  he  did,  these  bonds  could  neyer  have  been 
liable  to  any  of  the  debts  which  Mr.  Rothschild 
had  contraqted :  but  s^  it  is,  Mr.  Rothschild  not 
having  bought  these  bonds,  they  being  his  from 
the  beginning,  they  remaining  so  till  they  were 
set  apart  and  appropriated  to  Mr.  Brookman ;  if 
the  bonds  had  risen  in  price,  and  if  Mr.  Rothschild 
had  failed,  Mr.  Brookman  must  have  lost  the  se^ 
curity  of  these  bonds  at  that  increased  price. 

It  may  be  as  likely  that  the  bank  of  England 
should  fail,  as  that  Mr.  Rothschild  should  fail 
It  may  be,  that  nothing  would  be  likely  to  dimi- 
nish his  ability  to  answer  all  demands  upon  him. 
But  it  is  enough  to  decide  that  the  Respondent 
had  a  right  to  say^  I  Will  not  trust  to  the  security 
di  Mr.  Rothschild  or  any  body  else ;  I  will  have 
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1831.     ^  these  bonds,  so  that  the  King  of  Prussia  may  be 
security  for  my  debt,  and  not  Mr.  Rothschild  or 
^_     any  other  proprietors  of  bonds.     That  is  the  situ- 
ation in  which  he  would  have  been,  ii^  in  these 
instruments,  the  transaction  had  been  truly  repre- 
sented.   They  are  falsely  represented,  and  he  was 
not  in  that  situation :  for,  if  the  bonds  had  risen 
in  price,  and  Mr.  Rothschild  had  failed,  he  never 
could  have  got  the  bonds  out  of  the  hands  of  Roths- 
child's creditors  so  as  to  have  realised  their  profits. 
This  brings  me  to  the  rest  of  the  transactioa, 
the  rentes  bought  and  sold  in  Paris.     They  were 
undoubtedly  purchased  by  the  sale  of  the  Prussian 
bonds,  and  it  was  certainly  understood  by  Messrs. 
Rothschild,  that  the  stock  was  to  remain  in  their 
hands,  in  fact  to  remain  in  their  name,  otherwise 
they  would  have  had  no  security  for  the  debt 
due  to  them  upon  the  money  advanced  for  the 
purchase  of  these  Prussian  bonds.     What  would 
naturally  or  properly  have  been  done  in  that  state 
of  things  ?  Messrs.  Rothschild  would  have  gone 
into  the  market  of  Paris  and  bought  stock,  and 
have  had  it  transferred  into  their  own  name  and 
paid  for  it  at  the  market  price ;  instead  of  which, 
here,  again,  Messrs.  Rothschild  became  sellers  to 
Mr.  Brookman  of  all  this  stock.    None  was  parted 
with,  none  actually  passed,  though   there  was  a 
broker's  note,  nor  was  any  delivered.     It  does  not 
appear  that  there  was  any  transfer  in  the  books. 
Messrs.  Rothschild  are  in  possession  of  a  large 
quantity  of  French  stock  :  they  cause  certain  papers 
be  drawn  up,  by  which  it  is  made  to  appear  that 
part  of  that  had  been  transferred.     But  nothing,  in 
fact,  is  transferred.     Mr.  Srookman  had  reason  to 
suppose  that  Messrs.  Rothschild,  at  Paris^  were 
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using  their  best  skill  and  judgment  in  the  pui>  18SL 
chasing  rentes  for  him,  whereas,  in  point  of  fact, 
the  house  in  London  were  sellers  to  him.  Was 
this  dealing  fairly  ?  I  don't  mean  to  say  they  took 
advantage  of  his  situation ;  but  does  it  not  give 
an  opportunity  of  foul  dealing  if  a  man  is  permitted 
to  place  himself  in  such  a  situation,  if  when  a  cus- 
tomer desires  French  stock  to  be  bought  for  him, 
the  French  agent,  on  whose  judgment  he  relies, 
actually  becomes  the  seller  of  that  stock?  It  is 
opening  a  door  to  the  most  frightful  frauds ;  and  I 
hope  your  Lordships  will  not  give  your  sanction  to 
any  such  proceeding. 

I  therefore  feel  no  difficulty  in  concurring  in  the 
judgment,  that  these  transactions  must  all  be  set 
aside.  The  only  question  which  remains  is,  whe* 
ther  the  Vice-Chancellor  has  administered  the  sort 
of  relief,  which,  under  the  circumstances,  ought  to 
be  administered.  I  had  at  first  some  doubt ;  but 
when  my  attention  was  subsequently  paid  to  the 
subject,  it  did  not  appear  to  me  that  the  Vice- 
Chancellor  had  done  more  than  he  was  compelled 
to  do  under  the  circumstances.  He  has  very  pro- 
perly in  the  first  place  set  all  these  transactions 
aside ;  he  has  said  they  were  not  passing  between 
these  two  persons  under  circumstances  in  which 
they  were  on  an  equality  of  condition.  An 
equality  of  condition  is  a  circumstance  that  is  ab- 
solutely essential  to  the  validity  of  any  bargain. 
This  is  a  principle  which  ought  to  be  distinctly 
understood  in  London ;  if  any  man  who  is  to  be 
trusted  places  himself  in  a  condition  in  which  he 
has  an  opportunity  of  taking  advantage  of  his  em- 
ployer, by  placing  hinlself  in  such  a  situation, 
whether  acting  fairly  or  not,  he  must  suffer  the 
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1831.       consequence  of  his  situation.    Such  is  the  jealousy 
which  the  law  of  England  entertains  against  any 
V-  such  transactions. 

With  respect  to  relief,  it  was  declared  that  the 
Plaintiff  was  entitled  to  receive  from  the  Defendant 
the  amount  of  the  dividends  which  would  have 
accrued  on  the  20,000  French  5  per  cent,  rentes, 
from  the  25  th  day  of  May,  1818,  down  to  the  time 
when  these  rentes  should  be  retransferred  into  his 
name,  or  the  value  thereof  paid  to  him,  and  at  his 
option  to  have  the  20,000  French  5  per  cent,  rentes 
retransferred  into  his  name  by  the  Appellant,  or  to 
receive  their  present  value,  the  Respondent  allow- 
Ing  to  the  Appellant  the  sum  of  11,548/.  25.  4if., 
and  interest  thereon  at  5  per  cent  per  annum  from 
the  same  25th  of  May,  1818,  and  the  Respondent 
by  his  counsel  electing  to  take  the  present  value  of 
the  French  5  per  cent,  rentes,  it  was  referred  to 
the  Master  to  take  the  necessary  accounts  for  that 
purpose. 

It  was  also  declared  that  the  sale  and  pur- 
chase of  the  40,000,  5000,  and  5000  Prussian 
bonds  were  not  real,  and  that  the  Respondent 
was  entitled  to  be  placed  in  the  same  situation  as 
if  the  same  and  the  loans  connected  therewith  had 
never  taken  place ;  and  it  was  directed  that  the 
Master  should  take  an  account  of  the  dealings 
between  the  Respondent  and  Appellant,  in  re- 
spect of  the  alleged  sales,  purchases,  and  loans,  and 
that  whatever  the  Master  should  find  to  be  the 
loss  sustained  by  the  Respondent,  in  respect  of 
such  dealing,  should  be  paid  to  him  by  the  Ap 
pellant;  and  it  was  declared  that  the  Appellant 
was  bound  to  pay  to  the  Respondent  the  sum  of 
1614/.  19^.  2e/.,  which  was  paid  to  the  Appellant 
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on   the   I6th   of  December,   1819,  with  interest       1831. 
thereon  at  5  per  cent ;  and  it  was  referred  to  the     ao,H»cHu* 
Master  to  take  an  account  of  such  interest  down  •'• 

to  the  time  of  making  his  report ;  and  for  the  better 
taking  these  accounts  the  usual  directions  were 
given,  and  the  Master  was  ordered  to  tax  the  costs 
of  the  Respondent  of  the  suit,  and  that  these  costs 
should  be  paid  by  the  Appellant. 

Now  I  do  not  think  there  could  be  any  other 
decree ;  the  Judge  has  said  the  transaction  is  void, 
and  must  be  set  aside  as  void ;  the  parties  are  to  be 
'  placed  in  the  same  situation,  that  is,  you,  the  Plain* 
tifij  in  that  case  are  to  have  your  rentes  —  from 
when  ?  Why  from  the  time  when  you  might  have 
had  them  if  this  transaction  had  not  taken  place, 
and  you  are  to  have  the  proceeds  of  them  down  to 
this  time.  You  shall  have  the  French  rentes  now 
transferred  into  your  name,  but  as  that  probably  will 
be  an  injury  to  you,  as  it  is  possible  they  would  pro- 
duce less,  as  you  might  have  sold  to  an  advantage, 
which  you  would  be  deprived  of  if  you  took  these 
rentes,  you  shall  have  the  option,  for  you  have 
been  deprived  of  that  advantage  by  the  act  of  the 
Defendant  in  this  case.  It  seems  to  me  perfectly 
just  if  you  give  him  the  option  of  taking  money 
as  it  was  at  that  time  going  into  the  market, 
and  buying  rentes,  or  having  the  opportunity  of 
having  the  rentes  transferred,  then  he  is  to  make 
an  allowance*  Out  of  this  is  to  be  deducted 
11,548/.  %s.  4fd.f  with  interest  upon  that  money 
from  the  period  when  the  bargain  with  respect  to 
the  rentes  was  set  aside :  that  is  just. 

Then  he  comes  to  the  Prussian  bonds,  "  And  this 
"  Court  doth  decree  that  the  sale  and  purchase  of 
**  the  40,000,  5000,  and  5000  Prussian  bonds  was 
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18S1.  «  not  real.** —  I  have  stated  it  is  impossible  for  any 
man  to  suppose  that  these  were  real  transactions. — 
**  And  it  doth  declare  the  Plaintiff  is  entitled  to 
**  be  placed  in  the  same  situation  as  if  the  loans  con* 
"  nected  therewith  had  not  taken  place."  Can  more 
perfect  justice  be  administered  than  that?  If  the 
transaction  was  not  real,  the  parties  are  placed  in 
the  same  situation  as  they  would  have  been  in  if 
this  transaction  had  not  occurred.  As  to  the  ac- 
count directed  of  the  dealings,  if  the  Plaintiff 
has  improperly  trusted  to  the  Defendant,  when 
the  Defendant  was  acting  in  a  double  character, 
in  which  he  ought  not  to  have  acted,  it  was  right 
to  send  it  to  the  Master,  that  the  Master  should 
say  what  the  Plaintiff  in  this  transaction  suffered 
from  a  double  dealing.  Therefore  that  part  of  the 
order  I  concur  in. 

<<  The  Court  also  declared  that  the  Defendant, 
**  M.  N.  Rothschild,  is  bound  to  pay  to  the  Plain- 
**  tiff  the  sum  of  1614/.  19^.  2(1.^  which  was  paid 
"  to  the  Defendant  in  1819,  with  interest  thereon 
«*  at  5  per  cent,  per  annum.*'  That  sum  of 
money  was  paid,  in  the  settlement  of  accounts,  in 
ignorance  of  the  real  nature  of  the  transaction. 
Th6se  persons  had  come  to  an  arrangement  under 
which  this  balance  was  found  to  be  due.  If  it 
turns  out  afterwards  that  the  settlement  of  ac- 
counts was  on  principles  which  this  Court  ought 
not  to  sanction,  is  it  possible  that  money  can 
remain  in  the  hands  of  those  who  obtained  it  bj 
such  means?  In  such  a  situation,  on  grounds 
winch  the  Courts  have  recognized,  and  which 
have  been  submitted  in  argument,  is  it  not  per- 
fectly of  course,  the  transaction  being  set  aside, 
that  the  sum  of  money  which  has  been  paid  on 
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that  account,  or  at  least  a  great  portion  of  it,  shall  1831. 
be  paid  over  to  the  party  injured  ?  The  order  must 
extend  to  the  whole  sum ;  for  under  the  circum- 
stances  in  which  this  has  occurred,  not  a  single 
sixpence  of  that  money  paid  by  the  Plaintiff  to 
Mr.  Rothschild  ought  ever  to  have  been  received. 
It  strikes  me  that  this  transaction  was  very  properly 
declared  to  be  void ;  that  the  remedy  which  the 
Vice-ChanceHor  has  given  in  consequence  of  his 
ha\dng  come  to  the  determination  that  the  trans« 
actions  were  void,  is  that  remedy  which  the  justice 
of  the  case  calls  for. 

An  observation  has  been  made  as  to  the  stale* 
ness  of  the  demand :  undoubtedly  if  it  had  ap- 
peared that  the  Plaintiff  knew,  at  a  period  long 
before  that  at  which  he  thought  proper  to  institute 
proceedings,  what  was  the  real  character  of  these 
transactions,  I  agree  that  he  would  have  been 
precluded  by  laches  from  coming  to  complain  of 
them.  But  I  think  it  is  for  Mr.  Rothschild  to  show 
that  he  had  notice  of  what  was  the  true  character 
of  the  transaction.  From  the  very  nature  of  the 
transaction  itself,  it  is  very  likely  the  gentleman 
should  have  remained  for  a  long  time  in  the  state 
of  ignorance  in  which  he  had  been  of  the  cir- 
cumstances under  which  he  had  been  dealing  with 
the  Appellant.  A  man  not  conversant  with  that 
\ehich  passes  in  old  established  houses  in  the  city 
of  London  could  not  suppose  that  when  gentle- 
men recommended  him  to  sell,  they  meant  to  be 
the  buyers. 

Suppose  you  make  an  enquiry  for  a  horse,  and  a 
person  mforms  you  that  there  is  a  horse  which  will 
answer  your  purpose ;  and,  being  a  lame  man,  you 
want  a  very  quiet  one,  and  the  horse  is  recom- 
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1 851.  mended  as  perfectly  quiet,  but,  as  you  want  a  sort 
of  a  patent  horse,  the  informant  tells  you,  you  must 
^  pay  a  patent  price : — if,  having  paid  this  price,  you 
afterwards  find  out  that  the  horse  so  recommended 
was  the  horse  of  the  gentleman  who  gave  that  re- 
commendation, would  the  purchaser  have  no  re- 
medy ?  There  is  really  no  distinction,  there  is  no 
difference  (except  the  practice  in  town  and  the 
practice  in  the  country)  between  buying  and  sell- 
ing stock  and  buying  and  selling  a  horse. 

Under  these  circumstances,  I  repeat  that  Mr. 
Rothschild  has  only  on  this  occasion  followed  a 
practice  which  I  believe  has  been  acted  upon  in 
London.  It  is  fit  your  Lordships  should  say  now 
that  such  practices  cannot  be  endured.  If  they  are 
common,  it  is  fit  your  Lordships  should  say,  in  lan- 
guage that  cannot  be  misunderstood,  that  these  prac- 
tices must  not  continue  to  prevail.  Between  buyers 
and  sellers  there  must  be  uberrima  Jides.  Each 
man  must  know  the  circumstances  under  which 
he  is  dealing.  If  one  of  the  parties  is  in  a  situation 
which  is  not  fairly  disclosed  to  the  other,  which 
if  the  other  had  known  he  would  not  have  relied 
on  his  judgment  and  advice,  nor  have  acted  upon 
or  adopted  any  act  of  his,  such  a  transaction 
ought  not  to  be  allowed. 

For  these  reasons,  I  advise  your  Lordships  to 
affirm  the  decree  of  the  Court  of  Chancery, 

As  to  costs,  I  do  not  mean  any  thing  vindictive, 
nor  do  I  mean  to  express  a  strong  feeling  against 
the  Appellant;  but  as  the  Respondent  has  been 
put  to  considerable  costs,  I  would  therefore  move 
your  Lordships  that  the  decree  should  be  affirmed, 
with  100/.  costs. 

Decree  affirmed. 
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ENGLAND. 

(court  of  chancery,) 

Henry    Robert    Pearson,    Fre-^ 
derick  Burnet  Pearson,  Edwin  I 
Pearson,  Arthur  Hugh  Pear-  ^Appellants ; 
SON,  and  William  Wilberforce 
Pearson 

James  Stephen  the  younger,  Za-" 

CHARY  MaCAULAY,  HeNRY  JoHN 

Pearson,    Frederick     Thorpe 
Pearson,  Alfred  Pearson,  and 


►  Respondi 


e7its. 
Mary  Arabella  Pearson,   In- 
fants, by  George  Gisborne  Ba- 
BiNGTON,  their  Guardian 

A  testator  by  his  will  gave  4000/.  to  be  invested  in  stoc'c  in 
•  trust  to  pay  the  dividends  to  his  daughter  S»  during  her 
coverture,  and  upon  the  death  of  G.,  her  husband,  to  transfer 
the  capital  to  her  for  her  sole  use :  but  in  case  G.  should 
survive  his  daughter,  then  in  trust  for  H.,  F.,  £.,  A.,  and  W^ 
his  five  sons  and  their  respective  issue  (if  any)  to  be  divided 
among  them  in  equal  shares  and  proportions,  such  issue  to 
take  per  stirpes  and  not  per  capita;  he  also  gave  the  residue 
of  his  personal  estate  to  his  sons  H.,  F.,  £.,  A.,  and  W.,  **  and 
*'  their  respective  issue  (if  any),  such  issue  to  take  per  stirpes 
**  and  not  per  capita^  to  be  divided  among  them  in  equal 
**  shares  and  proportions ;  the  shares  of  such  of  them  as  shall 
''  have  attained  the  age  of  twenty-one  years  to  be  paid  to 
**  them  respectively  forthwith  after  the  testator's  decease ; 
^*  the  shares  of  such  of  them  as  should  be  under  that  age  to 
**  be  paid  to  them  when  and  as  they  should  respectively 
**  attain  such  age :" 

Declared,  that  S»  dying  in  the  lifetime  of  G.,  the  sons  of  the 
testator  living  at  such  event  would  be  absolutely  entitled  to 
the  stock  in  equal  shares,  but  if  any  of  the  sons  should  die  in 
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163]*  the  lifetime  of  S.,  leaving  issue,  such  issue,  if  livii^  at  the 

death  of  S.,  would  be  entitled  to  the  share  or  shares  of  the 
fund  which  their  parents  would  have  been  entitled  to  If  living, 
such  issue  to  take  such  shares  equally  among  them,  and  ad- 
judged, that  the  sons  living  at  the  death  of  the  testator  took 
an  absolute  interest  in  the  residue. 

Diet,  that  if  any  of  the  sons  had  died  in  the  lifetime  of  the  tes- 
tator, his  children,  living  at  the  death  of  the  testator,  would 
have  taken,  by  substitution,  the  share  of  the  parent. 

Whether  grandchildren,  or  more  remote  desceDdants,  would 
take  as  issue,  and  in  what  proportions^  quaref 


John  PEARSON,  late  of  GoWen  Square,  in 
the  county  of  Middlesex,  on  the  Sd  of  May, 
1822,  duly  made  and  executed  his  last  will  and 
testament  in  writing,  which  was  in  the  following 
words :  —  I  hereby  appoint  James  Stephen,  &a, 
Zachary  Macaulay,  &c.,  and  George  Hildyard, 
&c.,  to  be  the  trustees  of  this  my  will  for  the 
purposes  hereinafter  expressed,  and  my  will  and 
desire  is,  to  be  buried  at  the  discretion  of  my 
executors  hereinafter  named.  And  I  direct  that 
all  my  just  debts,  funeral  and  testamentary  ex- 
pences,  may  be  paid  by  my  said  executors  out  of 
the  residue  of  my  personal  estate,  as  soon  as 
may  be  convenient  after  my  decease.  And 
whereas  my  dear  wife,  Sarah  Pearson,  by  the 
settlement  made  upon  our  intermarriage,  is  entitled 
to  a  moiety  of  certain  leasehold  premises  in  the 
parish  of  Saint  Luke,  in  the  county  of  Middlesex, 
and  also  entitled  to  two  several  sums  of  500/L, 
4  per  cent,  bank  annuities,  and  1100/.,  3  per  cent 
reduced  bank  annuities,  now  my  will  and  desire  is, 
that  she,  my  said  wife,  do  and  shall  with  all  conve- 
nient speed  after  my  decease,  at  the  expence  of  my 
said  estate,  assign  and  make  over  unto  my  said 
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trustees,  all  her  right  and  interest  therein,  under  or       1881. 
by  virtue  of  the  said  settlement,  and  in  lieu  thereof, 
and  in  compensation  for  the  same,  (in  case  my  said 
wife  shall  make  such  assignment  as  aforesaid)  I 
direct  that  my  said  trustees  do  immediately  after 
my  decease,  out  of  my  personal  estate,  set  apart 
and  purchase  in  their  names  so  much  capital  stock 
in  the  public  funds  as  shall  be  sufficient  to  pay  out 
of  the  dividends  or  annual  produce  thereof,  a  clear 
yearly  sum  of  1000/.  unto  my  said  wife  and  her 
assigns,  for  and  during  the  term  of  her  natural  life, 
or  so  long  as  she  shall  remain  my  widow^  for  her 
and  their  own  use  and  benefit,  and  from  and  im- 
mediately afler  the  decease  or  marriage  of  my  said 
wife,  whichever  shall  first  happen,  that  my  said 
trustees  shall  stand  possessed  of  the  said  capital 
stock  so  set  apart  as  aforesaid  in  trust  for  my  five 
sons,    Henry  Robert  Pearson,  Frederick   Burnet 
Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson, 
and  William  Wilberforce  Pearson,   and   their  re- 
spective issue  (if  any)  to  be  divided  amongst  them 
in  equal  shares  and  proportions,  such  issue  to  take 
per  stirpes  and  not  per  capita.     I  give  and  bequeath 
to  Thomas  Gisborne  Babington,  Esquire,  and  my 
son  the  Rev.  John  Norman  Pearson,  the  trustees 
named  in  the  settlement  made  upon  the  marriage 
of  my  eldest  daughter  Sarah  Ann,  with  George 
Gisborne  Babington,  Esquire,  their  executors,  ad-» 
ministrators  and  assigns,  or  the  trustees  or  trustee 
for  the  time  being  of  the  said  settlement,  a  sum  of 
6000/.  sterling,  to  be  paid  by  my  said  trustees  out 
of  my  personal  estate  in  payment  of  and  satisfac- 
tion for  the  like  sum  in  the  said  settlement  cove- 
nanted by  me  to  be  settled  upon  my  said  daughter 
Sarah  Ann,  and  which  said  sum  I  direct  shall  be 
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1831.      accordingly  held  upon  the  same  trusts  as  are  de- 
clared by  the  said  settlement  concerning  the  same. 
And  I  direct  that  my  said  trustees  do  immediately 
after  my  decease,  out  of  my  personal  estate,  set 
apart  and  purchase  in  their  names  so  much  capital 
stock  in  the  public  funds,  as  shall  amount  to  the 
sum  of  4000/.  sterling ;    and  do  and  shall  from 
time  to  time  pay  the  dividends  or  annual  produce 
thereof  into  the  hands  of  my  said  daughter  Sarah 
Ann  during  her  coverture,  and  from  and  imme- 
diately after  the  decease  of  the  said  George  Gis- 
borne  Babington,  I  direct  that  my  said  trustees  do 
and  shall  transfer  the  same  capital  stock  unto  my 
said  daughter  Sarah  Ann,  to  and  for  her  own  ab- 
solute use  and  benefit :  but  in  case  it  shall  happen 
that  the  said  George   Gisborne  Babington    shall 
survive  my  said  daughter  Sarah  Ann,  then  and  in 
that  case  I  direct  that  my  said  trustees  shall  stand 
possessed  of  the  same  capital  stock  so  set  apart  as 
aforesaid,  in  trust  for  my  said  five  sons,  Henry 
Robert  Pearson,  Frederick  Burnet  Pearson,  Edwin 
Pearson,  Arthur  Hugh  Pearson,  and  William  Wil- 
berforce  Pearson,  and  their  respective  issue,  (if 
any)  to  be  divided  amongst  them  in  equal  shares 
and  proportions,  such  issue  to  take  per  stirpes  and 
not  per  capita.     Also  I  direct  that  my  said  trustees 
do  immediately  after  my  decease,  out  of  my  personal 
estate,  set  apart  and  purchase  in  their  names  so 
much  capital  stock  in  the  public  funds,  as  shall  be 
sufficient  to  pay  out  of  the  dividends  or  annual 
produce  thereof^  a  clear  yearly  sum  of  500/.,  to  such 
person  or  persons  only,  and  for  such  purposes,  as 
my  daughter  Frances  Medley  Pearson,  notwith- 
standing any  coverture,  and  as  if  she  were  a  Jeme 
sole  during  the  term  of  her  natural  life,  shall  from 
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time  to  time  by  any  writing  or  writings  under  her  1831. 
hand  (but  not  in  any  mode  of  anticipation)  direct 
or  appoint,  and  in  default  of  or  subject  thereto,  to 
pay  the  same  into  the  proper  hands  of  my  said 
daughter  Frances  Medley  Pearson,  to  and  for  her 
separate  and  exclusive  use  and  benefit :  and  that 
the  receipt  or  receipts  in  writing  of  my  said 
daughter  Frances  Medley  Pearson,  or  of  her  ap- 
pointee or  appointees  for  the  time  being,  shall 
alone  be  good  and  effectual  discharges  for  so  much 
of  the  said  dividends  or  annual  produce  as  shall 
therein  be  expressed  to  be  received :  And  from  and 
immediately  after  the  decease  of  my  said  daughter, 
Frances  Medley  Pearson,  I  direct  that  my  said 
trustees  shall  stand  possessed  of  the  same  capital 
stock  so  set  apart  as  aforesaid,  in  trust  for  my  said 
five  sons,  Henry  Robert  Pearson,  Frederick  Burnet 
Pearson,  £dwin  Pearson,  Arthur  Hugh  Pearson^ 
and  William  Wilberforce  Pearson,  and  their  issue 
(if  any)  to  be  divided  amongst  them  in  equal 
shares  and  proportions,  such  issue  to  take  per 
stirpes  and  not  per  capita.  Also  I  direct  that  my 
said  trustees  do  immediately  after  my  decease,  out 
oP  my  personal  estate,  set  apart  and  purchase  in 
their  names  so  much  capital  stock  in  the  public 
funds  as  shall  be  sufficient  to  pay  out  of  the  divi- 
dends or  annual  produce  thereof,  a  clear  yearly 
sum  of  50/.,  and  do  and  shall  from  time  to  time 
pay  such  yearly  sum  of  50/.  unto  my  sister-in-law 
Miss  Ann  Norman,  for  and  during  the  term  of  her 
natural  life,  or  so  long  as  she  shall  remain  sole  and 
unmarried ;  and  from  and  immediately  after  her  de- 
cease or  marriage,  whichever  shall  first  happen,  I 
direct  that  the  same  capital  stock  may  fall  into 
2(nd  be  considered  as  part  of  the  residue  of  my 
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1881*  personal  estate  hereinafter  mentioned.  I  also  give 
and  bequeath  unto  my  said  son,  John  Norman 
Pearson,  the  sum  of  12,000/.  sterling,  to  and  for  his 
own  absolute  use  and  benefit;  and  I  direct  the 
same  sum  to  be  paid  to  him  by  my  executors  out  of 
my  personal  estate.  And  I  direct  that  in  case  my 
personal  estate  shall  not  be  sufficient  for  the  par- 
pose  of  carrying  into  execution  the  trusts  herd)y 
declared  thereof,  that  my  said  dear  wife^  Sarah 
Pearson,  shall  receive  her  said  yearly  sum  of  lOOOJL 
free  and  clear  of  any  deductions  to  be  made  there- 
out, for  or  on  account  of  any  deficiency  which  may 
happen  in  my  said  personal  estate ;  and  that  sach 
deficiency  may  fall  upon  the  portions  of  my  said 
children,  Sarali  Ann  Babington,  Henry  Rdbert 
Pearson,  Frederick  Burnet  Pearson,  Edwin  Pear- 
son, Arthur  Hugh  Pearson,  and  William  Wilber- 
force  Pearson,  in  equal  shares  and  proportions. 
I  give  and  bequeath  unto  my  dear  wife,  Sarah 
Pearson,  the  sum  of  500/.  sterling,  which  I  desire 
my  said  trustees  to  pay  to  her  immediately  after 
my  decease.  (The  testator  then,  by  his  will, 
disposed  of  his  surgical  instruments,  anatomical 
preparations,  books,  plate,  furniture,  &c.)  Also  I 
give  and  bequeath  all  the  rest,  residue,  and  remain- 
der of  my  monies,  securities  for  money,  stodc  in 
the  public  funds,  goods,  chattels,  personal  estate 
and  efiects,  of  what  nature  or  kind  soever  not 
hereinbefore  by  me  bequeathed  unto  my  said 
trustees,  their  executors,  administrators,  and  as- 
signs, in  trust  for  my  said  five  sons,  Henry  Robert 
Pearson,  Frederick  Burnet  Pearson,  Edwin  Pear- 
son, Arthur  Hugh  Pearson,  and  William  Wilber- 
force  Pearson,  and  their  respective  issue  (if  any), 
such  issue  to  take  per  stirpes  and  not  per  agriUh 
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to  be  divided  amongst  them  in  equal  shares  and  18SK 
proportions^  the  shares  qfsuch  of  them  as  shall  have 
attained  the  age  of  twenty-one  years  to  he  paid  to 
them  respectively  forthwith  after  my  decease^  and 
the  shares  qfsuch  of  them  as  .shall  be  under  the  age 
qftwenty^one  years  to  be  paid  to  them^  when  and  as 
they  shall  respectively  attain  such  age  qf  twenty -one 
years ;  and  I  direct  that  in  case  any  or  either  of 
my  said  trustees  shall  die  before  the  said  trusts 
shall  be  fully  performed,  then  it  shall  be  lawful  for 
the  surviving  trustee  or  trustees,  with  the  consent 
of  my  said  wife  during  her  widowhood,  by  any 
writing  under  his  or  their  hands  and  seals,  to  be 
attested  by  two  credible  witnesses,  to  appoint  any 
other  fit  and  respectable  person  or  persons,  to  be  a 
trustee  or  trustees  in  the  room  of  the  trustee  or 
trustees  so  dying  as  aforesaid,  and  such  new  trustee 
or  trustees  shall  be  considered  as  invested  with  the 
same  powers  and  authorities  as  if  he  or  they  had 
been  originally  appointed  by  this  my  will :  and  I 
direct  that  my  said  trustees,  or  any  trustee  to  be 
appointed  as  aforesaid,  their  execuitors,  adminis- 
trators, or  assigns,  shall  not  be  accountable  by 
virtue  of  the  trusts  hereby  reposed  in  them  respect- 
ively, otherwise  than  each  person  for  his  own  actual 
receipts,  acts,  neglects,  and  wilful  defaults,  and 
that  either  or  any  of  them  may  out  of  any  monies 
which  shall  come  to  their  hands  respectively,  by 
virtue  of  this  my  will,  reimburse  themselves  and 
each  other  all  such  costs,  charges,  and  expences, 
as  they  may  refi^ctively  incur  or  pay  in  the  exe- 
cution of  the  trusts  hereby  reposed  in  them.  And 
I  do  hereby  appoint  my  said  dear  wife,  (but  during 
her  widowhood  only)  and  also  the  said  James 
Stephen,    and    Zachary  Macaulay,   and  Creoi^ 
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18Sh  Hildyard,  and  the  survivors  and  survivor  of  theni, 
to  be  joint  guardians  of  such  of  my  children  as  shall 
ri.-  ^^  under  the  age  of  twenty-one  years  at  my 
decease,  during  their  respective  minorities,  and 
that  my  said  trustees  do  apply  the  annual  income 
of  such  children,  or  so  much  thereof  as  they  shall 
think  proper,  towards  their  respective  maintenance 
and  education  during  such  minorities,  and^accu- 
mulate  the  surplus  of  such  annual  income  (if  any) 
for  the  benefit  of  such  children  ;  and  I  do  hereby 
appoint  the  said  James  Stephen,  Zachary  Macaulay, 
and  George  Hildyard,  executors  of  this  my  will, 
to  each  of  whom  I  bequeath  a  ring  of  the  value 
of  5OL9  hereby  revoking  all  former  and  other  wills 
by  me  at  any  time  heretofore  made. 

The  testator  died  in  the  month  of  May,fl8S6. 

At  the  time  of  the  date  of  the  will,  and  at  the 
death  of  the  testator,  the  Appellant,  Henry  Robert 
Pearson,  was  married,  and  at  each  of  those  times 
had  living  four  children,  namely,  the  Respondents, 
Henry  John  Pearson,  Frederick  Thorpe  Pearson, 
Alfred  Pearson,  and  Mary  Arabella  Pearson. 

The  Appellants,  Frederick  Burnet  Pearson,  Ed- 
win Pearson,  Arthur  Hugh  Pearson,  and  William 
Wilberforce  Pearson,  were  bachelors.  Frances 
Medley  Pearson  died  in  the  life-time  of  the  tes- 
tator. 

The  testator  was,  at  the  time  of  his  death,  pos- 
sessed of  a  considerable  personal  property. 

The  Respondents,  James  Stephen  and  Zachary 
Macaulay  proved  the  will,  George  Hildyard  having 
renounced  probate. 

In  the  month  of  July,  1826,  the  Appellants, 
together  with  George  Gisborne  Babington  and 
Sarah  Ann  his  wife,  Sarah  Pearson,  and  Ann  Nor- 
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man,  filed  their  bill  in  the  Court  of  Chancery  1831. 
against  the  Respondents;  and  by  their  bill  prayed, 
that  the  said  will  might  be  established,  and  the 
trusts  thereof  declared  and  carried  into  execution, 
under  the  direction  and  authority  of  the  said 
Court ;  and  that  an  account  might  be  taken  under 
the  direction  and  authority  of  the  Court,  of  the 
personal  estate  and  effects  of  the  testator,  possessed 
by  or  come  to  the  hands  of  James  Stephen  and 
Zachary  Macaulay,  or  of  any  persons  or  person 
by  their  or  either  of  their  order,  or  for  their  or 
either  of  their  use ;  and  in  like  manner  that  an 
account  might  be  taken  of  the  funeral  and  testa- 
mentary expences  of  the  testator;  and  that  the 
clear  residue  of  his  estate  might  be  applied  upon 
the  trusts,  and  towards  the  purposes,  in  and  by  the 
will  directed  respecting  the  same. 

The  Respondents  were  served  with  process  of 
subpoena  and  appeared  to  the  bill,  but  before  they 
had  put  in  their  answer  Sarah  Pearson  died. 

On  the  7th  of  November,  1826,  the  Appellants, 
together  with  George  Gisborne  Babington  and 
Sarah  Ann  his  wife,  and  Ann  Norman,  filed  their 
supplemental  bill  against  the  Respondents,  stating 
the  death  of  Sarah  Pearson,  and  praying  to  have 
the  same  relief  as  had  been  prayed  by  the  original 
biU. 

On  the  7th  of  December,  1826,  the  Respond- 
ents, James  Stephen  aiidt  Zachary  Macaulay,  put 
in  their  joint  answers  iai  the  original  and  supple^ 
mental  bills,  in  which  th^y  submitted  to  act  as  the 
Court  should  direct 

Oa.lbe  same  day,  the  other  Respondents  put  in 
their  joint  answer  to  the  original  and  supplemental 
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1851.  bills  by  their  guardian,  and  thereby  stated  that 
they  were  infants,  and  submitted  their  interests  to 
the  care  and  protection  of  the  Court. 

On  the  ^Ist  day  of  December,  1836,  the  cause 
came  on  for  hearing  before  the  Master  of  the 
Rolls,  when  the  usual  decree  was  pronounced, 
referring  it  to  the  Master  to  take  an  account  of 
the  testator's  estate. 

In  pursuance  of  this  decree,  the  Master  made 
his  report,  dated  the  4th  day  of  July,  1827f  ^nd 
thereby  found,  among  other  things,  that  the  testa* 
tor's  personal  estate  consisted  of  the  sums  therein 
mentioned;  and  that  the  Respondents,  James 
Stephen  and  Zachary  Macaulay,  had  transferred 
into  their  own  names  the  sum  of  5055L  5s.  lOd. 
3  per  cent,  reduced  annuities,  being  the  value  of 
the  sum  of  4000/.  sterling,  and  in  like  manner  the 
sum  of  1666/.  13^.  4(/.,  like  3  per  cent,  consoli- 
dated bank  annuities,  as  in  respect  of  the  annuity 
of  50L  to  the  Appellant,  Ann  Norman,  pursuant  to 
the  testator's  will. 

The  report  having  been  absolutely  confirmed,  the 
cause  came  on  for  hearing  upon  further  directions 
on  the  Master's  report,  before  the  Master  of  the 
Rolls  upon  the  28th  day  of  March,  18S8,  when 
His  Honor  declared  that  each  of  the  Appellants 
was,  under  the  will  of  the  said  testator  John  Pea^ 
son,  entitled  to  the  interest,  dividends,  and  annual 
proceeds  of  one  fiflh  part  of  the  principal  money^ 
the  interest  whereof  was  by  the  said  will  directed 
to  be  paid  to  the  said  Sarah  Pearson  during  her 
life,  and  to  take  and  receive  the  interest,  divi- 
dends, and  annual  ])roceeds  of  such  one  fifth  part 
of  the  said  principal  money  for  and  during  the 


ON   APPEALS   AND    WRITS   OP  fiRROR.  S19 

term  of  his  natural  life ;  and  that  upon  the  re-  1831. 
spective  deaths  (^  the  Appellants,  the  one  fifUi 
part  or  share  of  the  said  principal  money  to  the 
dividends  whereof  such  one  so  dying  was  therein- 
before declared  to  be  entitled  for  his  life  would 
be  to  be  divided  in  equal  shares  and  proporticwd 
amongst  all  and  every  the  child  or  children  of 
such  one  so  dying  as  aforesaid,  and  upon  the  death 
of  any  party  thereinbefore  declared  to  be  entitled 
to  any  interest  in  the  said  fund,  any  person  or 
persons  entitled  thereto  or  interested  therein  wei^e 
to  be  at  liberty  to  apply  to  the  said  Court  as  they 
should  be  advised  ^  and  that  upon  the  death  of 
Sarah  Ann  Babington  in  the  life-time  of  her  hus- 
band George  Gisborne  Babington,  each  of  them  the 
Appellants  who  should  be  then  living  would  be 
entitled  to  the  interest,  dividends,  and  annual  pro- 
ceeds of  one  fifth  part  of  the  capital  stock  directed 
by  the  said  will  to  be  purchased  with  the  sum  of 
4000/.  sterlings  and  which  said  sum  of  4000/. 
sterling  had  been  invested  in  the  purchase  of 
5055/.  5s.  lOd.  3  per  cent  &c.,  and  to  take  and 
receive  the  said  interest,  dividends,  and  annual 
proceeds  <^  the  said,  one  fifth  part  of  the  said  last- 
mentioned  stock  for  and  during  the  term  of  his 
natural  life ;  and  that  upon  the  respective  deaths 
of  the  Appellants,  the  one  fifth  part  or  share  of  the 
said  stock  to  the  dividends,  whereof  such  one  so 
dying  would  in  the  event  aforesaid  become  en- 
titled, would  be  to  be  divided  in  equal  shares  and 
proportions^  amongst  all  and  every  the  child  and 
diildren  of  such  one  so  dying  as  aforesaid ;  and 
that  in  case  any  or  either  of  them  the  Appellants 
«hould,  in  the  event  of  the  said  Sarah  Ann  Babing- 
1cm  dying  in  the  lifetime  of  her  said  husband,  de- 
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1831;       part  this  life  before  the  death  of  the  said  Sarah 
Ann  Babington,  leaving  a  child  or  children,  the 
share  or  shares  of  them  or  him  so  dying  would, 
upon  the  death  of  the  said  Sarah  Ann  Babington 
as  aforesaid,  be  to  be  divided  amongst  the  respec- 
tive children  of  them  or  him  so  dying,  or  if  only 
one  child  in  each  case,  then  the  whole  to  that  one 
child ;  and  that  upon   the   death   of  any  of  the 
parties  declared   to  be  entitled  to  the  said  last- 
mentioned  fund,  any  person  or  persons   entitled 
thereto  or  interested  therein  were  to  be  at  liberty 
to  apply  to  the  said  Court  as  they  should  be  ad- 
vised, and  that  each  of  them  the  Appellants  was 
entitled  to  the  interest,  dividends,  and  annual  pro- 
ceeds of  one  fifth  part  of  the  principal  money,  the 
interest  whereof  was  by  the  said  will  directed  to  be 
paid  to  the  said  testator's  daughter  Frances  Medley 
Pearson  during  her  life,  and  to  take  and  receive  the 
said  interest,  dividends,  and  annual  proceeds  of  the 
said  one  fifth  part  of  the  said  principal  money,  for 
and  during  the  term  of  his  natural  life ;  and  that 
upon  the  respective  deaths  of  the  Appellants,  the 
one  fifth  part  or  share  of  the  said  principal  money  to 
the  dividends,  whereof  such  one  so  dying  as  afore- 
said was  thereinbefore  declared  to  be  so  entitled 
for  his  life,  would  be  to  be  divided  in  equal  shares 
and  proportions  amongst  all  and  every  the  child  and 
children  of  such  one  so  dying  as  aforesaid  j  and 
upon  the  death  of  any  of  the  parties  declared  to  be 
entitled  to  the  said  last-mentioned  fund,  any  per- 
son or  persons  entitled  thereto  or  interested  therein, 
were  to  be  at  liberty  to  apply  to  the  said  Court  as 
they  should  be  advised ;  and  that  upon  the  death 
of  the  said  Ann  Norman,  each  of  them  the  Appel- 
lants who  should  be  then  living  would  be  entitled 
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to  the  interest,  dividends,  and  annual  proceeds  of  1831. 
one  fifth  part  of  the  said  1666/.  13^.  4*d.  3  per  cent, 
consolidated  bank  annuities,  and  to  take  and 
receive  the  said  interest,  dividends,  and  annual 
produce  thereof,  for  and  during  the  term  of  hi» 
natural  life ;  and  that  upon  the  respective  deaths 
of  the  Appellants,  the  one  fifth  part  or  share  of  the 
said  stock  to  the  dividends,  of  which  such  one  so 
d3dng  was  as  aforesaid  declared  to  be  entitled  for 
life  upon  the  decease  of  the  said  Ann  Norman, 
would  be  to  be  divided  in  equal  shares  and  propor- 
tions amongst  all  and  every  the  child  or  children 
of  such  one  so  dying  as  aforesaid  ;  ahd  in  case  all 
or  any  of  the  said  Appellants  should  depart  this 
life  in  the  lifetime  of  the  said  Ann  Norman,  leaving 
any  child  or  children  respectively,  then  the  said 
parts  or  shares,  part  or  share  of  the  said  sum  of 
16G6L  13s.  4fd.  3  per  cent,  bank  annuities,  to  the 
interest  and  dividends  of  which  each  of  them  the 
said  Appellants  would  have  been  entitled  for  life 
as  aforesaid,  were  to  be  equally  divided  amongst 
the  respective  children  of  such  of  them  as  should 
be  then  dead;  or  if  any  or  either  of  them  the 
Appellants  should  be  then  dead,  leaving  but  one 
child,  then  and  in  that  case  such  child  would  take 
the  whcde  share  of  which  his  father  would  have 
been  entitled  to  the  dividends  for  his  life  as  afore- 
said ;  and  upon  the  death  of  any  of  the  said  parties, 
any  person  or  persons  entitled  thereto  or  interested 
therein,  were  to  be  at  liberty  to  apply  to  the  said 
Court  as  they  should  be  advised ;  and  that  each  of 
them  the  Appellants  was  entitled  to  take  and 
receive  the  interest,  dividends,  and  annual  pro- 
ceeds of  one  fifth  part  or  share  of  the  residue  of 

Q  2 
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1831.  the  said  testator's  personal  estate,  for  and  during 
the  term  of  his  natural  life ;  and  that  upon  the 
respective  deaths  of  the  Appellants,  the  one  fifth 
part  to  the  dividends  whereof  such  one  so  dying 
was  as  aforesaid  entitled  for  life,  would  be  to  be 
divided  in  equal  shares  and  proportions  amongst 
all  and  every  the  child  or  children  of  such  one  so 
dying  as  aforesaid ;  the  shares  of  such  of  the  said 
children  as  should  at  the  death  of  their  said  father 
have  attained  the  age  of  twenty-one  years,  to  be 
paid  to  him,  her,  or  them  respectively,  immediately 
upon  the  decease  of  their  said  father,  and  tbe 
shares  of  such  of  the  said  children  as  should  not 
have  attained  that  age,  to  be  paid  to  them  respect- 
ively when  and  as  they  should  severally  attain 
that  age  i  and  upon  the  death  of  any  of  the  said 
parties,  any  person  or  persons  entitled  thereto  or 
interested  therein,  were  to  be  at  liberty  to  apply 
to  the  said  Court  as  they  should  be  advised. 

From  this  decree  of  the  Master  of  the  Rolls, 
this  appeal  was  presented. 

For  the  Appellants,  Sir  Edward  Sugden  and 
Mr.  Pept/s.  The  interests  given  by  the  will  vested 
absolutely  in  the  testator's  sons  upon  attaining  the 
age  of  twenty-one,  and  in  case  any  of  them  died 
before  the  testator,  the  share  of  the  son  so  dying 
would  go  to  such  of  his  children  as  were  living 
when  the  fund  came  into  possession,  JVilkinson 
V.  South^j  Butter  v.  Ommaneyi,  and  Robinson  v. 
TkkelLX  The  word  **  them"  in  the  residuary 
clause  of  the  will  could  hardly  include  grand* 
children  as  well  as  children  of  the  testator :  the 
grandchildren  could  only  take  by  substitution,  not 

♦  7  T.  R.  555.  t  4  Russ.  70.  t  ^  Ves.  142. 
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by  limitation,  Christopfier  v.  Naylor^^  Crooke  v.       W31. 
-De  VandezA 

For  the  Respondents,  Mr.  Jflfcoi  and  Mr.  Parke. 
The  Appellants  are  entitled  only  to  a  life-interest, 
and  the  grandchildren  take  by  limitation,  Jackson 
V*  Jacksonti  Newman  v.  Nightingale^ y  Eccard  v. 
BrookeWy  in  all  which  cases,  under  similar  limita- 
tion, to  give  an  interest  to  the  children  of  the  first 
takers,  the  word  "  or^*  was  construed  "  and.^^ 
Butter  V.  Ommaney  was  not  decided  upon  the 
ground  of  substitution.  In  a  will  **  issue"  is  a  word 
of  limitation  or  purchase  according  to  the  intent 
of  the  testator,  to  be  collected  from  the  whole  will. 
Doe  dem.  Cooper  v.  Collis.%  In  Knight  v.  Ellis ^^^ 
the  word  "  issue*'  was  held  to  vest  an  interest  by 
purchase.  In  Wilson  v.  Vansittartify  a  bequest  to 
A.  and  his  heirs  male,  equally  to  be  divided  amongst 
them  share  and  share  alike,  was  construed  as  a 
gift  to  A.  for  life,  and  it  was  held  that  the  remain- 
der vested  in  the  children  equally.  The  same  prin- 
ciple  of  construction  was  applied  in  Hockley  v.  Maw-^ 
breytXy  and  in  Jacobs  v.  Amyatt.%%  In  the  case 
now  before  the  House,  it  is  the  obvious  intention 
of  the  testator  that  the  sons  should  take  only  an 
interest  for  life.  There  are  no  words  from  which 
the  intent  of  substitution  or  a  quasi  estate  tail  can 
be  implied. 

In  reply,  it  was  said  that  Nexvman  v.  Nightin- 
gale  had  been  over-ruled. 

♦  lMeriv.320.  t  9Ve«.  197. 

X  1  Ves.  sen.  217.  §  1  Cox.  34-1 . 

B  2  Cox,  213.  f  4.T.  R.294. 

••  2  B.  C.  C.  569.  tt   Amb.  562. 

itt  \  Ve«.  juD.  14f3.  \§  4  B.  C.  C. 542. 
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1831.  The  Lord  Chancellor.'— Thi^  will  cannot  have  a 

rational  construction,  unless  it  creates  an  absolute 
gift  to  the  testator's  five  sons.     If  any  one  of  them 
should  not  be  living  at  the  time  of  the  death  of 
the  testator/ the  issue  of  that  deceased  son  might 
take  by  substitution.     That   construction  would 
fulfil  the  intent  of  the  testator,  and  satisfy  the 
words  of  the  will.     If  this  decision  stands,  Butter 
V.  Ommaney  must  be  overruled.    The  gift  is  abso- 
lute*    The  fund  is  to  be  paid  to  the  parties  in- 
terested at  tlie  age  of  twenty-one,  if  living  at  the 
death  of  the  testator,  or  upon  attaining  that  age 
afterwards.     This  is  the  only  construction  con- 
sistent with  the  apparent  intent  of  the  will. 


11th  July,  1831. 


Ordered  and  adjudged,  that  the  decree  of  His  Honor  the 
Master  of  the  Rolls  be  reversed ;  and  it  is  declared  that  tii^ 
Appellants   H.  R.  Pearson,  &c.  are,  under  the  will  of  Jolit* 
Pearson  the  testator,  &c.,  entitled  absolutely,  in  equal  shara^ 
and  proportions,  to  the  principal  money,  the  interest  whereo* 
was  by  the  said  will  directed  to  be  paid  to  Sarah  Pearson,  &cr  " 
during  her  life  or  widowhood :  and  it  is  further  declared,  tha-*' 
Sarah  Ann  Babington,  &c.   dying  in  the  lifetime  of  her  hu*  ^ 
band  G.  G.  Babington,  such  of  the  above-named  Appellants 
shall  be  living  at  the  time  of  the  death  of  the  said  Sarah  An 
Babington  will  be  entitled  to  the  sum  of  5055/.  5s,  \0d,  Sp^ 
cent,  reduced  bank  annuities,  in  equal  shares  and  proportions 
provided  that  if  any  or  either  of  the  above-named  Appellan 
should  die  before  the  decease  of  the  said  Sarah  Ann  Babingtoi^ 
leaving  issue,  such  issue,  if  living  at  the  time  of  the  death  (f 
the  said  Sarah  Ann  Babington,  will  be  entitled  to  the  share  (^ 
shares  of  the  said  fund  which  their  respective  parents  woul^ 
have  been  entitled  to  in  case  they  had  been  alive  at  the  limec^' 
the  death  of  the  said  S.  A.  Babington,  and  shall  stand  in  thm^ 
place  of  their  respective  parents  in  the  division  of  the  saidstt-^** 
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of  stock;  aod  such  issue  are  to  take  such  share  of  their  re-         ISSl. 

tpective  parents  equally  amongst  them :  and  it  is  further  de- 
dared,  that  the  said  Appellants  are  absolutely  entitled,  in 
equal  shares  and  proportions,  to  the  principal  money,  the 
interest  whereof  was  by  the  said  will  directed  to  be  paid  to 
F.  M.  Pearson  during  her  life :  and  it  is  further  declared,  that 
the  said  Appellants  are  absolutely  entitled,  in  equal  shares  and 
proportions,  to  and  for  their  own  use  and  benefit,  to  the 
residae  of  the  said  testator's  personal  estate :  and  it  is  further 
ocdered  and  adjudged,  that  the  costs  of  all  parties  be  paid  out 
of  the  fund  in  Court  in  this  cause. 


Q  4 
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ENGLAND. 


Dbvomt  Peerage  Claim. 


In  the  grant  of  an  Earldom  by  letters  patent,  a  limiiation 
the  grantee,  "  and  his  heirs  male^'  is  not  void ;    but  th  i 
honor,  in  default  of  heirs  male  of  the  body  of  the  granteer^ 
will  descend  to  his  heirs  male  collateral. 


On  the  3d  of  September,  in  the  first  year  of  the  \ 
reign  of  Queen  Mary,  1553,  Sir  Edward  Cour-  i 
tenay,  Knight,  (son  and  heir  of  Henry  Marquess 
of  Exeter  and  Earl  of  Devon,  who  was  executed 
and  attainted  in  the  31st  Hen.  VUI.,)  was  c 
ated  Earl  of  Devon,  to  hold  "  to  him  and  his  Hek 
"  Male  for  ever,**  by  the  following  Patent : 

**  Regina,    &c.   archiepiscopis    episcopis    du 
•*  bus  marchionibus  comitibus  baronibus  justici 
••  riis  vicecomitibus  prepositis  ministris  ac  omnib 
<<  ballivis  et  fidelibus  suis  ad  quos  &c.  salute 
**  Regalis   dignitatis  fastigium   felicibus   auspi 
*<  nedum  insigniri  sed  augeri  confidimus  dum  in 
••  personas  discretas  et  strenuas  honoruin  culmi 
<<  dispensamus  credimus  namque  nostram  corona 
*<  regiam  tanto  pluribus  micare  gemmis  et  preciosis 
<<  coruscare  lapidibus  quanto  viris  virtuosis  preser* 
<<  tim  nobilibus  consilio  prepoUentibus  in  partem 
<<  solicitudinis  regie  ad  fastes  honoruin  evocatis 


he  County 


iToJiKe  page  KO. 


r 

(No.  1.)— Hugh   Courta 
Devon,  ob»  i 


(No.  17.) 


r 

—  Humphrey  iy  of  Powderham 
died  youo^gh,  Knight, 
Hen.  IV. 


I 


J  (No.  9.)— Sir  Hugh  CCL) 
S  of  Haccomb^l^ 

' '  ob.  A°  3  He^ 


Sir  John  Courtenay,  Knight, 
Second  Son,  ob.  Viid  FratrU. 


— SirPhUipCi 


(No.  10.)  —  Edward 
Son   and 
3  Hen.  VI. 
7Edw.IV.^.) 

(No.  12.)— Sir  Edward  (j 
created  EaiL 
1  Hen.  VII.  P*-) 


(No.l3.)— Sir  William 
attainted  Vh 
Earl  of  Dev 
3  Hen.  VIII. 

(No.H.)— Hei 


Sir  Philip  Courtenay,  Knt.,  Son 
and  Heir,  ob.  A""  3  Edw.  IV. 


Sir  William  Courtenay,  Knight, 
Son  and  Heir,  ob.  circa  A^ 
1  Hen.  VII. 


Sir  William  Courtenay,  Knight, 
Son  and  Heir,  ob.  Anno 
3  Hen.  VIII.  1512. 


•Sir  William  Courtenay,  Knight, 
Son  and  Heir,  ob.  Aiino 
28  Hen.  VIII.  1535. 
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**  directionem  boni  public!  suffulti  sumiis  Consi-  1831. 
"  derantes  itaque  generis  nobilitatem  et  precipue  '^^^' 
**  nobis  in  sanguine  propinquitatem  probatissimi  claim. 
^^  viri  amantisstmi  consanguine!  nostri  Edwardi 
**  Couftenay  qui  nullis  cedens  laboribus  se  nobis 
"  obsequiosum  semper  exhibuerit  volentesque  pro^ 
**  inde  eundem  Edwardum  condignis  bonoribus  et 
**  r^alibus  premiis  omare  ampliare  et  sublimare 
*^  de  gratia  nostra  special!  ac  ex  certa  sciencia  et 
^  mero  motu  nostris  ipsum  Edwardum  in  comitem 
"  Devonie  ereximus  prefecimus  et  creavimus  et 
«  per  presentes  erigimus  preficimus  et  creamus  et 
*'  ei  nomen  statum  stilum  titulum  honorem  et  dig- 
*'  nitatem  comitis  Devonie  cum  omnibus  et  sin- 
gulis preeminenciis  bonoribus  et  ceteris  quibus- 
cunque  hujusmodi  statu!  comitis  Devonie  perti- 
nentibus  sive  spectantibus  damns  et  concedimus 
"  per  presentes  ipsumque  Edwardum  hujusmodi 
*•  statu  stilo  titulo  honore  et  dignitate  per  cinctu- 
**  ram  gladii  insignimus  investimus  et  realiter  no- 
<*  bilitamus  et  unam  capam  honoris  et  dignitatis 
^*  atque  circulum  aureum  super  caput  suum  poni- 
^<  mus  Habendum  et  tenendum  nomen  statum  stilum 
**  titulum  honorem  et  dignitatem  comitis  Devonie 
^*  predicta  cum  omnibus  et  singulis  preeminenciis 
*'  honoribuset  ceteris^ quibuscunque  htgusmodi  statui 
^  comitis  Devonie  pertinentibus  sive  spectantibus 

"  PREFATO  EdWARDO  ET  HEREDIBUS  SUIS  MASCULIS 

"  IMPERPETUUM.  Et  ultciius  dc  ubcrior!  gratia 
••  nostra  volumus  et  per  presentes  concedimus  pre- 
^^fato  nunc  comiti  quod  idem  comes  et  heredes 
^  sui  MAscuLi  habeant  teneant  gaudeant  et  possi- 
*^deant  tarn  in  omnibus  et  singulis  parKamentis 
*'  nostris  imposterum  tenendis  quam  in  omnibus  et 
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1831.       <<  singulis  aliis  locis  quibuscunque  tales  et  hujus- 
^-^^^'      •*  modi  preeminenciam  dignitatem  statum  honorem 
CLAIM.        «  e/  loca  in  omnibus  gtiales  aliquis  aniecessorum 
"  dicti  nunc  comitis  antehac  comes  Devonie  eaistens 
"  habuit  tenuit  aut  gavisusjuit.     Et  quia  crescente 
"  status  celsitudine  ex  consequent!  necessario  cres- 
<<  cunt  sumptus  et  onera  grandiora   et    ut  idem 
'*  comes  melius  decencius  et  honorificencius  statum 
"  predicti  comitis  Devonie  ac  onera  ipsius  comitis 
<*  incumbentia  manutenere  et  sustentare  valeat  de 
*<  uberiori  gratia  nostra  dedimus  et  concessimus 
'<  ac  per  presentes  damns  et  concedimus  pro  nobis 
**  et  heredibus  nostris  prefato  comiti  et  heredibus 
'*  suis  predictis  viginti  librsis  annuas  legalis  monete 
<<  Anglie  habendum  et  percipiendum  annuatim  sibi 
'*  et  heredibus  suis  predictis  imperpetuum  de  parva 
custuma  nostra  infra  portum  nostrum  Londoni 
per  manus  custumariorum  sive  collectorum  cus- 
"  tume  predicte  pro  tempore  existentium  ad  festa 
**  Sancti  Michaelis  archangel!  et  Pasche  per  equates 
"  portiones  solvendas  eo  quod  expressa  mencio  &c. 
••  Hiis  testibus  reverendo  in  Christo  patre  ac  nos- 
"  tro  fideli  consiliario  Stephano  Wintonie  episcopo 
"  cancellario  nostro  summo  ac  precharissimo  con- 
"  sanguineo  et  consiliario  nostro  Thoma  duce  Nor- 
"  folcie  necnon  charissimis  consanguineis  et  con- 
*•  siliariis   nostris  Willielmo   marchione   Wintonie 
"  thesaurario    Anglie    Henrico   comite   Arundell 
"  Johanne  comite  Oxonie  Francisco  comite  Salopie 
"  Edwardo  comite  Derbie  Henrico  comite  Sussexie 
«'  Johanne  comite  Bathonie  ac  etiam  reverendo  in 
**  Christo  Cutberto  Dunolmensis  episcopo   predi- 
"  lectisque  et  fidelibus  consiHariis  nostris  Willielmo 
"  domino  Paget  Willielmo  Petre  railite  uno  prin- 
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««  cipalium   secretariorum  nostrorum   et  Johanne       1831. 
«*  Bourne  armiijero  altero  secretariorum  nostrorum  ^J^^.^. 
**  predictorum  et  aliis.     Data  &c.  Teste  Regina       ^lai**- 
*•  apud  Richemount  tercio  die  Septembris. 

**  Per  ipsam  Reginam,  &c.**  * 

*  Upon  this  patent  the  claim  to  the  Earldom  of  Devon,  as 
heir  male  of  the  grantee,  was  grounded.  The  history  of  that 
dignity  in  the  Courtenay  family  previous  to  the  grant  of  it  by 
Queen  Mary,  which  was  frequently  adverted  to  in  the  argu- 
ments on  the  claim,  is  as  follows  :  — 

The  Earldom  of  Devon  commenced  in  the  De  Redvers 
family.  In  the  reign  of  King  Henry  the  First,  Richard  de  Red- 
vers was  created  Earl  of  Devon,  and  had  the  tertium  denarium  of 
the  issues  of  that  county  granted  to  him  ;  but,  from  his  residing 
at  Exeter,  he  was  sometimes  styled  "  Earl  of  Exeter."  (Cotton 
MS.  Julius,  C.  VII.)  No  patent  of  the  dignity  is  on  record,  and 
the  limitations  are  unknown,  except  as  they  appear  by  the 
course  of  inheritance,  from  which  it  is  to  be  inferred  that  it  was 
granted  to  him  and  his  heirs.  He  shortly  afterwards  obtained  a 
grant  of  the  Isle  of  Wight,  and  was  styled  ''  Earl  of  Devon  and 
Lord  of  the  Isle."  He  died  about  1137)  and  was  succeeded  in 
his  honours  by  his  son,  Baldwin  de  Redvers,  second  Earl,  who 
died  in  1155,  leaving  two  sons,  1.  Richard,  third  Earl  of  Devon, 
and,  2.  William  de  Redvers,  who  became  sixth  Earl.  Richard, 
the  third  Earl,  died  in  1 1 62,  and  was  succeeded  by  his  eldest 
son  Baldwin,  fourth  Earl:  he  died  without  issue  before  1189, 
and  the  dignity  devolved  on  his  brother  Richard,  fifth  Earl, 
who  also  died  without  issue  before  1193,  when  his  uncle, 
V^iWisim  de  Redvers,  surnamed  **  de  Vernon,"  succeeded  as 
sixth  Earl  of  Devon.  William,  the  sixth  Earl,  who  died  in  I2I69 
had  issue,  Baldwin  de  Redvers,  his  son  and  heir,  (who  died  mta 
patrisy  leaving  a  son  Baldwin,  who  succeeded  his  grandfather 
as  seventh  Earl,)  and  two  daughters,  1.  Mary,  the  wife  of  Sir 
Robert  de  Courtenay,  and,  2.  Joan,  who  died  without  issue. 
BalfLwin,  the  seventh  Earl,  was  created  Earl  of  the  Isle  of 
Wight  in  1240,  and,  dying  in  1245,  was  succeeded  by  Baldwin 
his  son,  the  eighth  Earl,  who  died  without  issue  in  1262,  when 
Isabel,  his  sister  and  heiress,  became  Countess  of  Devon.  She 
married  William  Earl  of  Albemarle,  and  had  several  children, 
of  whom  Aveline  was  the  wife  of  Edmund  Earl  of  Lancaster. 
All  the  Countess  of  Devon's  issue  died  before  her  without 
issue ;  and  on  her  decease  in  1293^  Sir  Hugh  Courtenay  be- 
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18S1.  In  June  1830,  Viscount  Courtenay  presented  a 

wiT^T^oE  petition  to  tlie  King,  "  praying  that  his  right  to 

ci.Aut       ti  the  Earldom  of  Devon  might  be  recognized  by 


came  the  heir  of  the  family  of  De  Redvers,  as  son  and  heir  of 
Sir  Hugh  Courtenay,  who  was  eldest  son  of  Sir  John  Cour- 
tenay, son  and  heir  of  Robert  de  Courtenay  by  Mary  de 
Redvers,  daughter  of  WilHam  sixth  Earl  of  Devon.  He  thus 
became  entitled  to  the  Earldom  of  Devon  as  heir  af  the 
grantee ;  but  he  did  not  assume  the  title  until  he  was  autho- 
rized to  do  so  by  the  King's  writ  in  1335. 

Hugh  Jirst  (Courtenay)  Earl  of  Devon,  —  HUGH  first 
(Courtenay)  Earl  of  Devon  (the  great  grandson  of  Robert 
de  Courtenay  and  Mary  de  Redvers,  daughter  of  William  de 
Redvers,  surnamed  "  de  Vernon,"  Earl  of  Devon),  was  sum- 
moned to  parliament  as  a  baron,  from  the  27th  Edw.  I.  1299,  to 
the  8th  Edw.  III.  1334.*  On  the  22d  February,  9  Edw.  HI. 
1335,  he  was  authorized,  by  writ,  to  assume  the  name  and 
honour  of  an  Earl,  and  to  style  himself  henceforward  Earl  or 
Devon,  because  the  inheritance  of  Isabella  Countess  of  Devon, 
whose  heir,  the  writ  states,  he  was,  and  of  her  ancestors  and 
his.  Earls  of  Devon,  had  descended  to  him  by  right  of  inhent- 
ance.f  He  was  summoned  to  a  council  as  "  Earl  of  Devon" 
on  the  23d  February,  and  to  parliament  by  that  title,  from  the 
1st  April,  9  Edw.  III.  1335*;  and  died  in  the  14th  Edw.  III. 
1340.^ 

Hugh  second  (Courtenay)  Earl  of  Devon.  —  HUGH  second 
(Courtenay)  Earl  of  Devon,  his  son  and  heir  J,  married 
Margaret,  daughter  of  Humphrey  de  Bohun,  Earl  of  Here- 
ford and  Essex,  and  Lord  High  Constable,  by  the  Princess 
Elizabeth,  daughter  of  King  Edward  the  First;  by  whom 
he  had,  besides  several  daughters,  1.  Sir  Hugh  Courte- 
nay, one  of  the  founders  of  the  Order  of  the  Garter,  who 
was  summoned  to  parliament  as  a  baron  on  the  8th  January, 
44  Edw.  III.  1371  *,  and  died,  vita  patris,  in  1374,  leaving 
Hugh  Courtenay  his  only  child,  who  died,  without  iilue, 
shortly  before  his   grandrather.§    2.  Sir  Edward  Courte- 

*  Clause  Rolls,  printed  in  the  Appendix  No.  2.  to  the  Reports  of  the 
Ijords  Committee  on  the  Dignity  of  a  Peer  of  the  Realm, 
t  Rot.  Cbus.  9  Edw.  III.  m.  35 d. 
X  Esch.  14  Edw.  III.  No.  27. 
$  Each.  51  Edw.  IIL  No.  C 
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his  Majesty,  and  that  he  might  be  summoned  to  1881. 

parliament  as  Earl  of  Devon/*  ^-^v-*^ 

His  Majesty  was  pleased  to  refer  this  petition  c>^m- 
to  the  Attorney-General,  Sir  James  Scarlett,  on 


NAT,  who  died  vita  patris,  leaving  two'  sons,  Edward,  who 
became  third  Earl  of  Devon,  and  Sir  Hugh  Courtenay  of  Hac- 
corab  in  Devonshire.*  3.  William  Courtenay,  Archbishop 
of  Canterbury,  who  died  without  issue  in  July  1396.f  4.  Hum- 
phrey Courtenay,  who  died  young,  and  unmarried.*  5.  Sir 
Peter  Courtenay,  K:G.,  who  died  without  issue  in  February 
1404— 5.t  6.  Sir  Philip  Courtenay  of  Powderham,  the 
ancestor  of  Viscount  Courtenay,  the  Cl^imant.^  Hugh,  second 
£arl  of  Devon,  died  in  April  1377$,  and  was  succeeded  by  his 
gprandson, 

Edward  third  (Courtenay)  Earl  o/*  Z)cto».  —  EDWARD 
THIRD  (Courtenay)  Earl  oy  Devon  §,  died  in  December 
1419 II,  leaving  his  son, 

Hughjburth  (Courtenay)  Eari  of  Devon. — HUGH  fourth 
(Courtenay)  Earl  of  Devon,  his  heir;  thirty  years  old  and 
upward8.|j  He  died  in  June  1422  f,  and  was  succeeded  by 
his  son  and  heir, 

Thomas  Jifth  (Courtenay)  Earl  of  Devon. — THOMAS  fifth 
(Courtenay)  Earl  of  Devon  f  In  the  24th  Heo.  VI. 
he  claimed  precedency  of  the  Earl  of  Arundel ;  and  in  the 
^th  Hen.  VI.  it  was  decreed  by  the  King,  in  parliament, 
that  the  Earl  of  Arundel  should  retain  pre-eminence  of  the 
Earl  of  Devon,  by  reason  of  his  tenure  of  the  castle,  lord- 
ship, and  honor  of  Arundel,  with  a  salvo  jure  in  favour  of 
the  Earl  of  Devon.**  The  Earl  died  in  February  1458tf , 
leaving  three  sons  and  two  daughters ;  viz.  1.  Thomas,  who 
succeeded  as  sixth  Earl  of  Devon,  ff  2.  Henry  Cour- 
tenay of  Estmyll,  in  the  county  of  Southampton,  who  was 
found  heir  to  his  brother  the  Earl  of  Devon,  j::]^     He  was  be- 

•  Escheats,  7  Hen.  V.  No.  75.,  and  10  Hen.  V.  No.  29  b. 

t  Esch.  20Ric.  II.  No.  17.  t  Esch.  6  Hen.  IV.  No.  S8. 

5   Esch.  51  Edw.  III.  No.  6.  II  Esch.  7  Hen.  V.  No.  75. 

5   Esch.   10  Hen.  V.  No.  29  b.  ••  Rot.  Pari.  v.  148. 

ft  Esch.  36  Hen.  VI.  No.  38. 

\\  Esch.  6  Edw.  IV.  No.  48.  and  Rot  Pari  vi.  808. 


S26  CASES   IN   THE   HOUSE   OF   LOaD9 

1881.       the  23rd  June  1830;  who,  having  received  evi- 
m^lmAQE  ^^"ce   in   support   of  the    allegations    contained 
CLAIM.       therein,  made  his  Report  on  the  15th  November 
following. 


headed  and  attainted  of  high  treason  in  the  6th  Edw.  IV.  1466; 
and  died  without  issue.  *  8.  Sir  John  Courtenay,  who  was 
attainted  in  the  1st  Edw.  IV.  f,  but  appears  to  have  been 
restored  to  the  earldom  by  parliament  in  the  49th  Hen.VL 
(or  10th  Edw.  IV.)  As,  however,  the  proceedings  of  that 
parliament  were  reversed  in  the  17th  Edw.  IV.  J,  the  dignity 
again  became  forfeited.  He  was  slain  at  the  battle  of  Tewkes- 
bury in  March  1471,  and  died  without  issue.  ^  4.  Joam 
Courtenay,  who  was  twenty -four  years  of  age  in  the 
11  Edw.  IV.  II  She  married,  first.  Sir  Roger  Clifford,  and  by 
him  had  issue  ^  ;  and,  secondly,  Sir  William  Kny vett ;  and  was 
living  in  the  5th  Hen.  VII.  •*  In  the  19th  Hen.  VII.  she  was 
described  as  '*  sister  and  heir  of  Thomas  late  Earl  of  Devon- 
shire ff  ;"  and  her  descendants  are  the  heirs  general  of  the  eldest 
branch  of  the  house  of  Courtenay.  5.  Elizabeth  Courtenay, 
who  was  twenty-two  years  of  age  in  the  11th  Edw.  IV.  ||  She 
was  the  wife  of  Sir  Hugh  Conway  in  the  5th  Hen,  VII.  **,  but 
died  without  issue  before  the  19th  Hen.  VII.  ff 

Thomas  sixth  ( Courtenay)  Earl  q/Devon* — THOMAS  sixth 
(Courtenay)  Earl  of  Devon,  was  twenty-six  years  old  at 
the  decease  of  his  father.  j:j:  Having  espoused  the  cause  of  his 
sovereign.  King  Henry  the  Sixth,  he  was  present  at  the  battle 
of  Tow  ton  on  the  29th  March  1461,  where  he  was  taken 
prisoner,  and  soon  afterwards  beheaded.  He  was  attainted 
by  Stat.  1  Edw.  IV.,  which  enacted  that  he  and  some  other 
peers  should  be  '*  unabled  from  henceforth  to  have,  hold,  in- 
"  herit,  or  enjoy  any  name  of  dignity,  estate,  or  pre-eminence 


•  Esch.  6  Edw.  IV.  No.  48.  and  Rot  Pari.  vi.  308. 
t  Rot.  Pari.  V.  479.  and  Letters  Patent,  5  Edw.  IV. 
\  Rot.  Pari.  Ti.  191. 

§  Esch.   11  Edw.  IV.  No.  64  ;    Rot.    Pari.  ri.    426.;   and   Inq.   Post 
Mortem,  4  &  5  Ph.  &  M. 

I)   Esch.   II  Edw.  IV.  No.  64. 

\  Rot.  Pari.  vi.  526.  and  Inq.  Post  Mortem,  4  &  5  Ph.  &  M. 

♦♦  Inq.  Post  Mortem,  4  &  5  Ph.  &  M.  ft  Rot.  Pari.  n.  526. 

\\  Esch.  36  Hen«  VI.  No.  38. 
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After  reciting  the  petition,  the  patent,  and  the  18S1. 

evidence  which  had  been  adduced  in  proof  of  the  ^^^^rrTT.^. 

claimant's  pedigree,   he  concluded  his  report  in  c"^"*- 
these  words : 


*'  within  this  realm,  in  Scotland,  or  in  Wales,  or  in  Calais,  or 
**  in  the  Marches  thereof;  and  that  their  heirs  be  unable  to 
•*  claim  or  have  by  them  any  such  name,  estate,  or  pre-emi- 
*«  nence."*  The  Earl  died  unmarried,  and  his  brother  was 
his  heir ;  but  the  male  line  of  this  branch  failed  on  the  death 
of  Sir  John  Courtenay  in  147 K  The  heir  male  of  Hugh,  first 
Carl -of  Devon,  was  then 

Edxjoard  Earl  of  Devon.^SlR  EDWARD  COURTENAY 
OF  BocoNNOc,  namely,  son  and  heir  of  Sir  Hugh  Cour- 
tenay f,  son  and  heir  of  Sir  Hugh  Courtenay  of  Hac- 
comb  X*  brother  of  Edward,  third  Earl  of  Devon.  ^  Sir  Edward 
Courtenay  was  an  adherent  of  the  House  of  Lancaster,  and  was 
attainted  in  the  1st  Ric.  HI.  || ;  but  on  the  accession  of  Henry 
the  Seventh  that  attainder  was  reversed.  ^  By  patent  dated 
26th  October,  1  Hen.  VH.  1485,  he  was  created  Earl  of 
Devon,  to  him  and  the  heirs  male  of  his  body ;   and  divers 

•  Rot.  Pari.  V.  479.  By  the  act  1  Edw.  IV.,  King  Henry  the  Sixth, 
Queen  Margaret,  their  son  the  Prince  of  Wales,  two  dukes,  four  earls,  one 
▼iscount,  seven  barons,  about  thirty  knights,  thirty  esquii;^,  siiteen  gentle- 
men, and  twenty  yeomen  or  inferior  persons,  were  attainted.  That  act  was 
declared  by  stat.  1  Hen.  VII.  to  have  been  '*  against  all  righteousness, 
<*  honour,  nature,  and  duty  ;'*  it  is  called  "  an  inordinate,  seditious,  and 
*<  slanderous  act  ;**  and  so  much  of  it  as  related  to  Henry  the  Sixth,  his  Queen, 
the  Prince  of  Wales,  the  Duke  of  Bedford,  and  the  Duke  of  Somerset,  was 
repealed.  (Rot.  Pari.  vi.  288.)  Tlic  heirs  of  the  greater  part  of  the  persons 
attainted  by  the  stat.  1  Edw.  IV.  were  fully  restored;  and  (excepting  the 
barony  of  Richmond  Grey,  the  heir  to  which  possessed  a  sujjerior  title)  the 
onlt/  dignity  forfeited  under  the  act  1  Edw.  IV.,  to  which  the  heirs  of 
the  attainted  peer  would  have  succeeded  but  for  the  attainder,  which  has 
not  been  restored  to  the  heirs,  is  the  Earldom  of  Devon.  The  presumed 
cause  of  the  omission  was  frequently  alluded  to  in  the  arguments  on  the 
claim. 

t  Inq.  Post  Mortem,  4  &  5  Ph.  &  M. 

\  Edward,  the  elder  brother  of  this  Hugh,  died  young,  and  unmarried. 
Vide  Escheats,  3  Hen.  VI.  No.  30. ;  7  Edw.  IV.  No.  41. ;  and  21  Hen.  VI. 
No.  46. 

§   Esch.  7  Hen.  V.  No.  75.  and  10  Hen.  V.  No.  29  b. 

I   Inq.  Post  Mortem,  4  &  5  Ph.  &  M.  and  Rot.  Pari.  vi.  246. 

t  Inq.  Peat  Mortem,  4  &  5  Ph.  &  M.  and  Rot.  Pari.  ti.  S73. 
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18S1.  ««  Upon  consideration  of  the  evidence  produced, 

MTmTrauM  "  ^    humbly    offer   it  as    my   opinion,    that  the 

CLAIM.       it  Claimant,    William    Viscount    Courtenay,    has 


manors  and  other  lands,  which  had  belonged  to  Thomas,  nxth 
Earl  of  Devon,  were  granted  to  him,  with  the  same  limimtiwi. 
The  patent  of  his  creation  recites,  as  the  King's  motiTe,  Att 
'<  he  was  descended  from  Hugh  Courtenay,  fomerly  Eari  of 
«  Devon,  and  Margaret  his  wife,  daughter  of  Elizabeth,  dai^ 
'*  ter  of  King  Edward  the  First,  and  was  the  heir  male  of  tk 
''  said  Hugh."  The  King  styled  him  '<  his  kinsman;"  and  ap- 
pears by  that  instrument  to  have  intended  to  restore  him  to  the 
rank,  and  to  give  him  the  property  of  his  ancestors,  the  fonner 
Earls  of  Devon.  He  was  made  a  Knight  of  the  Garter ;  and 
in  the  1st  Hen.  VII.  an  act  passed  confirming  the  grant  of 
the  lands  under  the  patent.*  The  earl  died  in  Miay  1509, 
and  left 

SIR  WILLIAM  COURTEN AY  his  son  and  heir  f ;  bat 
as  lie  was  atuinted  in  the  19th  Hen.  VII.  1504 1,  he  M 
not  succeed  his  father  in  the  Earldom  of  Devon.  He  married 
Katherine  Plantagenet,  daughter  and  coheiress  of  King  Edward 
the  Fourth,  and  sister  of  the  Queen  of  Henry  the  Seventh. 
On  the  10th  May,  3  Hen.  VIII.  1511,  he  was  created  Earl 
OF  Devon,  to  him  and  the  heirs  male  of  his  body,  by  s 
charter,  which  noticed  his  having  married  the  King's  aont, 
his  descent  from  Hugh  Earl  of  Devon  and  Margaret  die 
granddaughter  of  King  Edward  the  First,  and  his  being  then 
the  heir  male  of  the  said  Hugh.  The  Earl  died  on  the 
9tli  June,  1511,  a  few  weeks  only  after  his  creation  §  ;  and  hf 
the  Princess  Katherine  had  an  only  surviving  child* 

Henri/  Earl  of  Drtjon.  — HENRY  COURTENAY,  who 
succeeded  as  Earl  of  Devon,  under  the  charter  of  1511.  Id 
the  ith  Hen.  VIIL,  he  obtained  the  reversal  of  his  father's 
attainder,  when  he  also  succeeded  to  the  Earldom  or  Dbtov, 
granted  to  his  grandfather  in  1485.  On  the  18th  June, 
17  Hen.  VIII.  1525,  he  was  created  Marquis  of  Exeter,  to  him 
and  the  heirs  male  of  his  body ;  but  in  January,  SI  Hen*  VIII* 

•  Rot.  Pari.  vi.  298. 

f  Inq.  Post  Mortem,  4  &  5  Pb.  &  M. 

\  Rot.  Pari.  vi.  545. 

§  MS.  in  the  College  of  Arms,  marked  I.S.  f  83. 
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proved  himself  to  be  the  male   descendant  of  1831. 

Hugh,  second  Earl   of  Devon,  and  therefore,  ^^^^^ 

according  to  the  pedigree  proved,  the  nearest  claui. 


1538-99  he  was  executed  and  attainted  of  high  treason,  when 
all  his  honours  and  property  were  forfeited.  *  His  only  sur- 
viving child  was 

SIR  EDW^ARD  COURTENAY,  the  grantee  of  the  patent 
under  which  Viscount  Courtenay  claimed  the  Earldom  of 
Devon.  On  the  3d  September,  1  Mar.  1553,  he  was  created 
Earl  of  Devon  by  patent,  f  It  states  that  "  in  consideration 
**  of  the  nobility  of  his  birth,  and  his  propinquity  in  blood  to 
**  the  Queen,  she  was  pleased  to  create  him  Earl  of  Devon, 
*<  with  all  pre-eminences,  honours,  &c.  thereunto  belonging, 
"  to  hold  the  title  and  dignity  of  Earl  of  Devon,  tvith  the  said 
"  honours  and  pre-eminences  thereunto  belongings  to  the  afore- 
**  SAID  Edward  and  his  heirs  male  for  ever;"  and  the 
patent  proceeds,  '*  And  further  of  our  more  abundant  grace 
**  We  will,  and  by  these  presents  do  grant  to  the  aforesaid 
'<  now  Earl,  that  he  and  his  heirs  male  may  have,  hold, 
enjoy,  and  possess  in  all  parliaments  and  other  places  the 
same  pre-eminence  as  any  of  the  ancestors  of  the  said  Earl 
being  heretofore  Earl  of  Devon,  had,  held,  or  enjoyed"  The 
Pri?y  Seal  Bill,  which  preceded  the  patent,  contains  precisely 
the  same  words.  The  Earl  is  stated  to  have  been  summoned 
to  parliament  by  writ  tested  on  the  14th  August  1553;  and 
again,  in  October,  2&3Ph.  &  M.  1555.  j:  His  name  occurs 
in  the  list  of  peers  on  the  Journals  of  the  House  of  Lords,  from 
the  5th  April  to  the  5th  May,  1554  §  ;  but  it  does  not  appear 
that  he  ever  sat  in  parliament  The  Earl  was  made  a  Knight 
of  the  Bath  at  the  coronation  of  the  Queen  || ;  and  in  the  first 
parliament  of  her  reign,  an  act  passed  to  restore  him  and  his 
heirs  in  blood,  **  as  well  as  son  and  heir  to  his  father  as  to  all 
**  his  collateral  and  lineal  ancestors,  as  if  his  said  father  had 
**  never  been  attainted ;  which  attainders,  it  was  declared, 


•  loq.  Pott  Mortem,  4  &  5  Ph.  &  M.       f  See  page  220.  and  Hiftorianf. 

I  Dugdale*s  *<  Lists  of  Summons,"  pp.  514.  517. 
J  Vol.  i.  pp.  448 — 462. 

II  Anstis's  «  History  of  the  Order  of  the  Bath." 
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1881.       "  heir  male  of  Sir  Edward  Courtenay,  who  was 

Mv^Ti^M  "  created  Earl  of  Devon  by  letters  patent  of  the 

cLAiK.       €€  fij-gt  of  Mary,  to  hold  •  sibi  et  heredibus  suis 


"  should  not  be  prejudicial  to  him  nor  to  his  heirs  for  the  cor- 
**  ruption  of  his  blood ;  but  that  the  several  attainders,  and 
*<  either  of  them,  be  against  him  and  his  heirs,  for  the  corrup- 
**  tion  of  blood  only,  utterly  void  and  of  none  effect."  Not 
long  after  this  act  passed,  the  Earl,  having  incurred  the  Queen's 
displeasure,  was  induced  to  go  abroad,  and  died  at  Padua,  oa 
the  1 8th  September,  3 II: 4  Ph.  &  M.  1556,  without  issue.*  The 
descendants  of  his  great  great  aunts  (Isabel  Mohun,  Maud  Arun- 
del, Elizabeth  Trethurffe,  and  Florence  Trclawney),  sisters  of 
his  great  grandfather  Edward  Earl  of  Devon,  were  found  to  h% 
his  heirs  * ;  but  his  heir  male  was 

Sir  William  Courtenay  of  Powderham.  —  Sir  William 
Courtenay  of  Powderham ;  namely,  son  and  heir  of  George 
Courtenay,  who  died  vita  patris;  eldest  son  of  Sir  Wil- 
liam Courtenay,  who  died  in  1535  f  ;  son  and  heir  of  Sir 
William  Courtenay,  who  died  in  1512%;  eldest  son  of  Sir 
William  Courtenay,  who  was  dead  in  1465  § ;  son  and 
heir  of  Sir  Philip  Courtenay,  who  died  in  1463  [j ;  nephew 
and  heir  of  Richard  Courtenay,  Bishop  of  Norwich,  who 
died  in  1415  ^  (viz.  son  and  heir  of  Sir  John  Courtenay^ 
next  brother  of  the  said  Bishop  of  Norwich  f);  eldest  son  of 
Sir  Philip  Courtenay,  of  Powderham  and  of  Bickleigh,  in 
Devonshire,  who  di^d  in  1406  *♦,  the  fifth  son  of  Hugh  Cour- 
tenay, second  Earl  of  Devon,  by  Margaret  de  Bohun,  grand- 
daughter of  King  Edward  the  Firstf  f. 

Sir  William  Courtenay  of  Powderham,  who  thus  be- 
became  the  heir  male  of  Edward  Earl  of  Devon,  became  also, 
on  the  demise  of  that  nobleman,  heir  male  of  the  body  of 
Hugh,  second  Earl  of  Devon,  and  of  Elizabeth,  the  gramd^- 

• 

♦  Inq.  Post  Mortem,  4  &  5  Ph.  &  M. 

t  Inq.  Post  Mortem,  28  Hen.  VI 1 1. 

i  Will  of  the  said  Sir  WiUiam,  and  Letters  Patent,  4  Hen.  VIIL 

i  Letters  Patent,  I  Hen.  VII.  ||    Esch.  3  Edw.  IV.    No.  29. 

t  Esch.  3  Hen.  V.  No.  49.  and  3  Hen.  VL  No.  37. 

••  Esch.  7  Hen.  IV.  No.  51.  ft  Esch.  51  Edw.  III.  No.  6. 
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^<  mascutis    imperp6tuum/   as    set    forth  in  this  18S1. 

"  Whether  under  that  patent  the  claimant  can  ^^^^^^u 
<«  establish  ft  title  to  the  dignity  of  Earl  of  Devon, 


daughter  of  King  Edward  the  First.     He  died  on  the  29th  of 
September,  1557  *»  leaving  his  son  and  heir, 

Sir  JViUiam  Courtenay. —  Sir  William  Courtenay  of 
Powderham,  an  infant  only  four  years  of  age  *•  He  died  in 
16S0  f ,  and  was  succeeded  by  his  second  but  eldest  surviring 
•on, 

Francis  Courtenay^  Esq. — Francis  Courtenat  of  Fow- 
derhaniy  Esq.  f ,  who  died  in  1638  Xt  leaving 

Sir  William  Courtenay.  —  Sir  William  Courtenat  of 
Powderham,  his  son  and  heir^.  He  was  created  a  Baronet  of 
Great  Britain,  and  dying  in  August  1702,  was  succeeded  by 
his  grandson  and  heir. 

Sir  William  Courtenay.  —  Sir  William  Smyth  Cour- 
tenay, the  second  Baronet  (eldest  son  of  Francis  Cour- 
txnay»  Esq.,  who  died,  in  vita  patris^  in  1699).  Sir  William 
died  in  October  1736|  leaving 

WiUiam^  First  Viscount  Courtenay. — Sir  William  Cour- 
tenay, the  third  Baronet,  his  son  and  heir.  He  was  created 
Viscount  Courtenay  of  Powderham  Castle>  with  remainder 
to  the  heirs  male  of  his  body  lawfully  begotten,  by  patent,  6th 
May  1762.  Dying  on  the  16th  of  the  same  month,  he  was  suc- 
ceeded by  his  eldest  son, 

William f  Second  Viscount  Courtenay. — William*  second 
Viscount  Courtenay,  and  fourth  Baronet,  who  died  on  the 
14th  December,  1788,  and  was  succeeded  by  his  son  and  heir, 

William,  Present  and  Third  Viscount  Courtenay. — William, 
the  present  and  third  Viscount  Courtenay,  and  fifth  Baronet, 
the  Claimant  of  the  Earldom  of  Devon,  as  heir  male  of 
Edward  Earl  of  Devon,  under  the  patent  of  the  1st  of  Queen 
Mary. 

*  Jnq.  Post  Mortem,  2  Elii.  f  Inq.  Post  Mortem,  10  Car.  I. 

f  Inq.  Post  Mortem,  14  Car.  J. 
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18S1.  ti  is  a  question  of  very  grave  consideration,  and, 
wwrmkan  "  ^^  ^^^  ^^  ^  ^^  informed,  has  not  received  any 
CLAIM*  €i  precise  determination ;  on  which  account  I 
**  humbly  submit  to  your  Majesty,  that  the  claim 
"  ought  to  be  referred  to  the  consideration  and 
**  report  of  the  House  of  Peers,  if  your  Majesty  in 
<'  your  wisdom  should  think  fit  so  to  do.'* 

The  King,  being  subsequently  moved  upon  the 
petition  of  Viscount  Courtenay,  was  pleased  to 
refer  the  same,  together  with  the  report  of  the 
Attorney-General  thereunto  annexed,  to  the  Right 
Honourable  the  House  of  Peers,  to  examine  the 
allegations  thereof,  as  to  what  related  to  the  peti- 
tioner's title  therein  mentioned,  and  to  inform  his 
Majesty  how  the  same  might  appear  to  their  lord- 
ships. 

The  House  of  Lords  referred  the  consideration 
of  the  same  to  a  committee  of  privileges. 

The  committee  to  which  the  petition  of  Vis- 
count  Courtenay  was  referred,  met  on  Thursday, 
the  17th  of  February,  1831,  when  the  order  of  re- 
ference, the  claimant's  petition,  and  the  Attorney- 
General's  report,  were  read. 

Mr.  Pepys  and  Mr.  Nicolas  appeared  as  coun- 
sel for  the  claimant,  and  the  Attorney-General  on 
behalf  of  the  crown. 

Mr.  Pepys. — I  have  the  honour  of  attending  on  behalf 
of  Viscount  Courtenay,  in  support  of  his  claim  to  the 
dignity  of  Earl  of  Devon,  which  was  conferred  upon  Sir 
Edward  Courtenay,  in  the  first  year  of  the  reign  of  Queen 
Mary,  1553,  with  this  very  peculiar  limitation,  to  him  "f^ 
heredibus  suis  masculis  imperpetuum ;"  and  in  the  clause  by 
which  the  precedency  of  the  former  Earls  of  Devon  is 
given  to  him  and  his  successors  in  the  dignity,  the  same 
words  are  used,  "  et  heredes  std  masculi  haheant^*  &c. 
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In  order  that  the  obvious  intention  and  object  of  the  IBil* 
crown  in  granting  to  that  individual  the  dignity  in  the 
peculiar  words  which  are  here  used  may  be  perceived^  I 
must  call  your  Lordships'  attention  to  the  pedigree.  At 
the  head  is  Hugh  Courtenay,  who  was  allowed  the  earl- 
dom of  Devon  in  the  ninth  year  of  King  Edwiard  the 
Third.  The  earldom  was  enjoyed  by  the  heirs  male  of 
the  body  of  the  grantee  for  six  generations,  and  was  vested 
in  Thomas  Courtenay,  the  sixth  Earl  of  Devon  (No.  6.  in 
the  pedigree),  who  was  attainted  in  the  first  of  Edward  the 
Fourth,  when  his  estates^  as  well  as  his  honours,  became 
forfeited  to  the  crown.  In  the  first  of  Henry  the  Seventh^ 
1485,  Sir  Edward  Courtenay  (No.  12.  in  the  pedigree), 
who  was  then  the  heir  male  of  Thomas,  the  sixth  Earl  of 
Devon,  but  not  his  heir  general,  was  created  Earl  of  Devon 
to  him  and  the  heirs  male  of  his  body,  and  obtained  from 
the  crown  a  grant  of  great  part  of  the  lands  of  the  former 
Earls  of  Devon,  which  had  become  forfeited  by  the  attain- 
der of  the  sixth  Earl  in  1461.  It  is  obvious,  therefore, 
that  the  crown,  intending  to  restore  to  him  the  dignity  of 
his  ancestors,  and  at  the  same  time  to  bestow  upon  him  its 
ancient  possessions,  could  not  have  effected  that  object  by 
reversing  the  attainder,  because  that  measure  would  have 
opened  the  claim  of  the  heirs  general  to  the  lands. 

The  patent  under  which  that  title  was  conferred  is  also 
very  important,  because  it  shows  the  motives  of  the  crown 
in  thus  favouring  Sir  Edward  Courtenay.  Those  motives 
are  fully  recited  in  that  instrument,  where  it  is  stated  that 
be  was  a  descendant  of  Hugh,  formerly  Earl  of  Devon, 
and  of  Margaret  his  wife,  the  grand-daughter  of  King 
Edward  the  First,  and  that  he  was  then  the  heir  male  of 
the  said  Hugh.  This  was  the  second  creation  of  the  earl- 
dom of  Devon  in  the  Courtenay  family. 

In  the  3rd  of  Henry  VIII.  there  was  a  third  creation  of 
tlie  earldom  in  that  family,  which  became  necessary  on  ac- 
count of  the  attainder  of  Sir  William  Courtenay  (No.  IS. 
in  the  pedigree),  during  the  life  of  his  father,  Edward  Earl 
of  Devon,  which  prevented  his  succeeding  under  his 
father's  patent.    That  person  was  created  Earl  of  Devon 
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18S1.  to  him  and  the  heirs  male  of  his  body^  he  having,  as  the 
patent  recites,  married  the  King's  aunt,  and  being  the  heir 
male  of  Hugh  Earl  of  Devon,  and  Margaret  his  wife,  the 
grand-daughter  of  King  Edward  the  First. 

His  son,  Henry  Courtenay,  succeeded  as  Earl  of  Devon ; 
and  having  obtained  the  reversal  of  the  attainder  of  his 
father,  he  succeeded  also  to  the  Earldom  of  Devon,  in  the 
1st  Henry  VII. 

We  now  come  to  the  person  in  whom  the  dignity  whidi 
we  claim  was  created,  namely.  Sir  Edward  Courtenayt  who 
was  created  Earl  of  Devon  by  patent  dated  Srd  September^ 
in  the  first  year  of  Mary,  1553,  to  hold  to  him  *^et  iere^ 
**  difnis  suis  masculis  in  perpeittum."  I  have  called  atten- 
tion to  the  preceding  patents,  and  to  that  which  is  recited 
in  those  patents,  as  well  as  to  the  close  connection  which 
existed  between  this  noble  family  and  the  crown,  com- 
mencing with  the  marriage  of  Hugh  Earl  of  Devon  with 
the  grand-daughter  of  King  Edward  the  First,  and  more 
especially  to  the  marriage  of  the  grandfather  of  the  grantee 
to  the  daughter  and  co-heiress  of  King  Edward  the  Fourth, 
and  sister  of  the  Queen  Consort  of  England,  because  we 
find  throughout  that  these  circumstances  are  recited  in  Uie 
patents  as  being  the  ground  and  foundation  of  the  special 
favours  shown  by  the  crown  to  the  several  members  of  the 
Courtenay  family. 

Henry  Courtenay,  Earl  of  Devon,  was  attainted  in 
the  31st  of  Henry  the  Eighth,  but  that  attainder  was 
so  far  reversed  as  to  remove  any  impediment  to  ckim- 
ing  through  him;  his  son  and  heir  having  been  restored 
in  blood  by  act  of  parliament.  Before  referring  again 
to  the  patent,  I  will  notice  the  state  of  that  branch  of  the 
family  from  which  the  present  claimant  descends.  Sir 
Edward  Courtenay,  who  was  created  Earl  of  Devon  ifl 
1553,  though  once  the  favourite  of  the  crown,  fell  under 
the  displeasure  of  his  sovereign,  and  died  abroad,  without 
issue,  in  the  year  1556. 

On  turning  to  No.  27.  in  the  pedigree,  being  in  the  line 
of  the  present  claimant,  it  will  be  found  that,  in  the  year 
1556,  a  Sir  William  Courtenay  of  Powderham  was  the 
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heir  male  of  the  Earl  of  Devon,  and  was  therefore  the  in-  1831. 
dividual  who,  according  to  the  construction  which  the  ^^^v^-^ 
claimant  puts  upon  the  patent,  was  entitled  to  claim  the  »«^oKnw»Afi« 
title  which  had  been  conferred  upon  Sir  Edward  Courte- 
nay;  but  he  died  in  the  very  next  year,  1557,  after  the 
decease  of  the  Earl,  leaving  his  son,  who  then  became  en- 
titled to  the  dignity,  an  infant  of  only  three  years  of  age. 
I  press  these  facts,  because  they  very  satisfactorily,  as  I 
apprehend,  explain  how  it  happened  that  the  claim  to  this 
title  was  not  made  when  the  right  to  it  accrued ;  i^amelyt 
ppoa  the  death  of  Sir  Edward  Courtenay  the  grantee.  It 
might  have  happened  also,  that  the  Courtenays  of  Pow- 
derham,  being  a  collateral  branch  of  the  family  of  the  last 
Earl,  (though,  like  him,  descended  from  Hugh  Courtenay, 
the  first  Earl  of  Devon,)  might  not  have  known  the  bene- 
fits which  that  patent  conferred  upon  them ;  thoughj^  as  I 
have  already  observed,  the  situation  of  the  family  suffi- 
ciently accounts  for  no  daim  having  been  made  immedi- 
alely  after  the  demise  of  the  grantee  of  the  patent  of  1553 ; 
and  if  the  attention  of  the  parties  was  not  called  to  the 
subject  at  the  time,  it  is  not  to  be  wondered  at,  that,  after 
the  termination  of  a  long  minority,  it  should  have  been 
lost  ^ght  of. 

The  history  of  the  family,  and  of  their  prior  digQilie9, 
bnving  been  Stated,  the  case  is  brought  into  that  state  which 
9hows  wh|it  was  likely  to  be  the  motive  and  object  of  the 
crown  in  conferring  a  new  grant  of  the  earldom  of  Devon 
upon  Sir  Edward  Courtenay.  The  patent,  after  reciting 
generally  .the  object  of  the  crown  in  creating  this  dignity, 
proceeds  in  these  terms:  *<  Ck)n$iderantes  itaque  generis 
^*  nobilitatem  et  precipue  nobis  in  sanguine  propinquitatem 
^  probatissimi  viri  amantissimi  consanguinei  nostri  Edwardi 
'^  Courtenay,"  it  grants  the  dignity  of  Earl  of  Devon,  <^  cum 
**  omnibus  et  singulis  preeminenciis  honoribus  et  ceteris 
**  quibuscunque  hujusmodi  statui  comitis  Devonie  pertinen- 
**  tibus  sive  spectantibus,'*  &c.  <^  Habendum  et  tenendum 
^*  nomen  statum  stilum  tittdum  honorem  et  dignitatem  comitis 
•^*  Devonie  predicte  cum  omnibus  et  singulis  preeminenciis 
^  honoribus  et  ceteris  quibuscunque  hujusmodi  statuicomitis 
**  Devonie  pertinentibus  siv^  spectaptibu^iT^/S^  Edwardo 
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1881.  **  et  heredibus  mis  masculis  imperpetmitn.  Et  ulterius  de 
**  uberiori  gratia  nostra  vol  urn  us  et  per  presentes  concedi- 
^*  mus  prefato  nunc  comiti  quod  idem  comes  et  heredes  sui 
**  masculi  habeant  teneant  gaudeant  et  possideant  tarn  in 
'*  omnibus  et  singulis  parliamentis  nostris  imposterum 
'*  tenendis  quam  in  omnibus  et  singulis  aliis  locis  quibus- 
**  cunque  tales  et  hujusmodi  preeminenciam  dignitatem 
*^  statum  honorem  et  loca  in  omnibus  quales  aliquis  arUe^ 
^  cessorum  dicii  nunc  comilis  antehac  comes  Devonie  existens 
•*  hubuit  tenuit  out  gavisus  fuit!*  There  is  here,  though 
not  in  express  words,  a  reference  to  the  Hugh  Courtenay^ 
Earl  of  Devon,  whom  we  find  in  all  the  preceding  pa* 
tents, — a  reference  which  cannot,  by  possibility,  apply  to 
any  other  person,  for  the  patent  refers  to  all  the  advantages 
that  belonged  to  the  ancestors  of  the  individual  created 
Earl  of  Devon,  namely,  Hugh  Courtenay,  and  those  who 
claimed  from  him ;  and  showing  that  the  object  of  the 
crown  in  restoring  the  heir  male  of  the  said  Hugh  Cour* 
tenay  was  to  confer,  as  far  as  it  could,  upon  him  and  his 
family,  those  advantages,  those ^  privileges,  and  those 
honours  which  his  and  their  ancestors,  the  preceding 
Earls  of  Devon,  had  enjoyed. 

Sir  Edward  Courtenay,  the  grantee,  had  no  children: 
if,  therefore,  the  object  of  the  crown  had  been  merely,  in 
the  ordinary  way,  to  ennoble  an  individual  and  the  heirs 
male  of  his  body,  that  object  would  doubtless  have  been 
effected  by  limiting  the  dignity  in  the  usual  manner,  by 
the  words  which  are  always  used  for  that  purpose:  but  if 
the  intention  was  to  restore  to  the  family  the  dignity  which 
it  had  before  enjoyed,  and  to  perpetuate  it  in  the  heirs  tnaltp 
the  mode  of  effecting  it  could  only  have  been  by  granting 
the  title  of  Earl  of  Devon,  with  a  limitation  which  would 
include  other  descendants  of  Hugh  Courtenay,  the  fir^ 
Ear]  of  Devon,  namely,  the  next  heir  male  collateral  of  the 
grantee.  In  the  preceding  patent,  and  in  the  prior  history 
of  the  family,  the  motives  of  the  crown  are  therefore  clearly 
established ;  and  those  motives  and  intentions  are  recognised 
in  the  very  instrument  under  which  the  present  Petitioner 
claims;  for  the  connection  between  the  grantee  and  the 
former  Earls  of  Devon  is  expressly  alluded  to,  and  to  him 
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and  bis  successors  in  the  title  are  granted  the  same  privi*  ISSl. 
leges  and  precedency  as  those  earls  enjoyed.  The  dignity 
and  precedency  thus  granted  were,  therefore,  intended  to 
be  bestowed  upon  the  heirs  male  of  the  ancient  Earls  of 
Devon,  of  the  Ck)urtenay  family ;  and  as  that  object  could 
only  be  attained  by  doing  more  than  is  ordinarily  done  in 
peerages  (which  are  usually  limited  to  an  individual  and 
the  heirs  male  of  his  body),  namely,  by  letting  in  the 
collateral  branches  of  the  grantee,  the  only  question  is^ 
whether  the  terms  used  in  the  instrument  have  that  effect? 

That  there  could  be  no  misapprehension  in  using  the 
words  of  limitation  which  occur  in  this  patent, — that  the 
use  of  terms,  varying  from  the  ordinary  ones  by  which 
peerages  are  granted,  could  not  have  been  the  effect  of 
accident, — is,  I  apprehend,  clear  from  the  context:  and  it 
would  be  contrary  to  all  legal  principles  to  speculate  on 
the  possibility  of  their  having  been  accidentally  introduced. 
The  history  of  the  Courtenay  family  down  to  that  time 
tends  to  show  that  this  limitation,  so  far  from  being  acci- 
dental, was  purposely  granted;  that  there  was,  in  fact,  a 
strong  motive  for  granting  it,  which  is  expressed  in  other 
parts  of  the  instrument;  and  the  design  is  carried  into 
effect  by  the  terms  which  are  used. 

To  show  that  the  words  under  which  the  Petitioner 
claims  were  not  accidentally  used,  we  have  also  the  Privy 
Seal  Bill  in  precisely  the  same  terms  as  the  patent  Nor 
is  it  once  only  that  these  terms  occur  in  the  patent,  for  the 
limitation  is  to  Edward  Courtenay  and  his  heirs  male  for 
ever;  and  when  alluding  to  the  individuals  who  are  to 
benefit  by  the  grant,  the  same  terms  are  again  used ;  for  it 
is  said  that  the  grantee,  "  el  heredes  sui  masctdi  imperpe-^ 
tuunij^  shall  have  the  same  precedency  as  the  former  Earls 
of  Devon. 

The  Lord  Chancellor.  —  There  is  no  doubt  the  same 
words  may  be  difierently  understood  as  to  an  honour  and 
another  tenement,  an  honour  being  a  tenement ;  but  here 
you  have  in  this  grant  the  "  heredes  predicti,"  that  is^ 
**  masculi  imperpetuum,"  without  any  words  of  limitation, 
without  any  reference  to  the  word  heirs  general,  including 
collaterals ;  and  we  have  this  repeated,   *^  heredibus  suis 


CLADC 


338  CASES   IN   THE   HOUSE   OF   LORDS 

1831.  ^^  predictis/'  in  respect  of  the  grant  of  money  made  for  siu- 
tentation  of  the  honour  conferred  by  the  patent.  The 
crown  gives  a  perpetual  grant  of  20L  of  lawful  money  ol 
England,  to  be  taken  out  of  the  revenue  of  customs;  and 
the  perception  of  that  annuity  is  vested  in  the  **  heredei 
**  sui  predict!."  Now,  according  to  that  argument,  will 
not  that  sever  the  honour  from  the  annuity  granted  to 
sustain  the  dignity  ?  I  do  not  ask  you  to  deal  with  that 
now :  but  as  there  is  no  mention  of  any  perception  of  the 
annuity  in  the  case,  on  the  extinction  of  the  issue  male  of 
the  body,  by  the  heirs  male  general,  I  would  direct  your 
attention  to  that  point  before  you  close  your  argument,  as 
it  may  throw  some  light  on  the  subject. 

Mr,  Pept/s, — Your  Lordship  will  permit  me  to  observe, 
in  answer  to  this  question,  that  this  is  not  a  grant  of  land; 
it  b  a  direction  to  pay  an  annuity  out  of  part  of  the  revenue 
of  the  crown ;  and  I  believe  it  will  be  found,  that  in  most 
of  the  ancient  patents  of  peerages  there  is  a  grant  of  an 
annuity  out  of  those  revenues  for  the  support  of  the  dignity. 
How  far  the  crown  may  or  may  not  have  a  right  so  to  deal 
with  its  revenues  may  be  a  question ;  but  I  apprehend  thaf 
these  grants  do  not  necessarily  fall  within  the  rules  of  law 
which  relate  to  land.*  Whoever  may  possess  the  title 
(provided  the  crown  has  the  power  of  so  disposing  of  its 
revenues)  would  be  the  person  entitled  to  claim  theannnify. 
If  it  had  been  a  grant  of  land,  the  case-would  undoubtedly 
fall  within  the  rule,  that  a  grant  of  lands  to  a  man  and  his 
heirs  male  by  the  crown  is  void.  This  rule,  however, 
stands  upon  dne  decision  only;  and  in  the  course  of  my 
argument  I  shall  have  to  call  your  Lordships'  attention 
particularly  to  that  subject.  This  grant  is  of  money,  which 
did  not  eome  in  any  way  from  lands :  it  savours  nothing  of 
the  realty,  but  was  to  be  paid  out  of  the  petty  customs  of 
the  port  of  London :  and  assuming  that  the  crown  had  a 
right  so  to  dispose  of  its  revenues,  I  apprehend  it  might 
grant  it  in  any  manner  it  thought  proper,  and  might  select 
the  individuals  who  should  enjoy  it. 

*  A  grant  of  an  aDnuity  to  A.  and  the  heirs  of  his  body, 
creates  a  fee  conditional,  which  is  not  within  the  statute  de 
Bonis,  Co.  Litt.  20  a. 
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Such  being  the  terms  of  the  patent,  and  the  motive  and        18S1. 
iotention  of  the  crown  bdng  perfectly  clear,  there  is  no 
reason  whatever  to  infer  that  these  words  were  accidentally 
used.     It  is,  on  the  contrary,  manifest,  that  they  were  stu* 
dioasly  and  advisedly  employed ;  that  they  fall  in  with  the 
obvious  intention,  not  only  of  the  sovereign  by  whom  that 
patent  was  granted,  but  of  two  preceding  monarchs ;  that 
it  was  the  deliberate  design  of  King  Henry  the  Seventh 
and  King  Henry  the  Eighth,  as  well  as  of  Queen  Mary, 
to  restore  the  heir  male  of  the  body  of  Hugh  Courtenay, 
the  second  Earl  of  Devon,  to  the  Earldom  of  Devon. 
This  object  could  tiot  be  attained  by  giving  Sir  Edward 
Courtenay  that  title,  with  a  limitation  to  his  children  only, 
for  Ite  was  then  unmarried;  but  it  would  be  immediately 
and  satisfactorily  secured  by  granting  him  the  earldom» 
with  a  remainder  to  his  ^^  heirs  male^^  collateral  as  well  as 
Uneal  /  for  this  would  include  all  the  male  descendants  cS 
Hugh  Courtenay,  the  second  Earl  of  Devon.     The  inten- 
tion of  the  crown  is,  I  submit,  fully  manifested  by  the 
patent  itself;  and  we  come  simply  to  enquire  whether  the 
crown  has  the  power  to  grant  a  dignity  to  a  man  and  his 
heirs  male  collateral.     If  the  crown  has  that  power,  the 
only  point  for  consideration  is,  Are  the  words  used  in  this 
patent  sufficient  to  carry  that  object  into  effect?     If  they 
are,  is  not  the  construction  contended  for  by  the  claimant, 
the  technical  and  proper  meaning  of  these  words  ?     With 
regard  to  the  power  of  the  crown,  I  do  not  apprehend  any 
question  can  be  raised.     No  writer  has  endeavoured  to 
limit  the  right  of  the  crown  to  grant  a  dignity,  with  any 
remainder  it  might  think  proper.     If  that  right  be  limited^ 
we  should  find  the  limits  somewhere  prescribed.     In  some 
book,  or  in  some  decision  of  this  house,  we  should  surely 
find  what  those  limits  were,  and  some  reason  alleged  why 
the  power  of  the  crown  was  so  limited. 

The  Lord  Chancellor. — Allow  me  (I  do  not  mean  to 
express  the  slightest  opinion  on  the  subject)  to  call  your 
attention -again  to  the  point  I  have  before  adverted  to ;  for 
it  does  not  appear  to  have  attracted  the  attention  of  the 
learned  persons  who  have  drawn  this  case.  There  is  no 
mention  of  the  perception  of  this  annuity.     What  you  say 
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J 831.  in  respect  of  land  is  very  well  worth  considering;  but 
there  is  another  point  which  I  hope  you  will  attend  to 
before  you  finish  your  argument.  What  sort  of  estate 
was  created  in  this  annuity  ?  A  species  of  charge  on  the 
customs ;  a  payment  in  money  which  the  law  recognises^ 
would  clearly  be  a  different  estate  from  that  in  land.  Is  it 
to  be  incident  to  the  real  estate  ?  It  is  clearly,  if  in  mooeji 
a  somewhat  different  estate  from  land. 

Ijord  Wynford.  —  There  are  a  great  number  of  grants  of 
from  ten  to  twenty  pounds  a  year  for  the  maintenance  of 
peerages  in  ancient  times.* 

Mr.  Pepys.  —  The  only  argument  which  could  be 
founded  upon  the  grant  of  the  annuity  would  b^  a  sup- 
posed inconsistency  between  the  construction  we  attribute 
to  the  grant  of  the  title,  and  the  manner  in  which  the  an- 
nuity would  be  enjoyed.  If  the  rules  of  .law  permit  the 
crown  to  attach  such  an  annuity  to  the  title  granted,  there 
b  no  inconsistency  in  intention  or  in  effect ;  and  if  the 
rules  of  law  do  not  permit  it,  there  is  still  no  inconsisteoqr 
in  intention,  which  is  the  point  in  discussion;  for  it  is 
clear  that  the  crown  intended  so  to  attach  the  annuity  to 
the  title.  The  annuity  is  a  mere  chattel ;  the  parties  do  not 
take  by  inheritance,  but  by  designation.  I  shall  hereafter 
refer  your  Lordshij)s  to  the  authority  of  Lord  Cokef,  who, 
adverting  to  the  onli/  decision  %  which  exists,  tliat  a  grant 
of  land  by  the  King  to  a  man  and  his  heirs  male,  is  Toidi 
states  expressly,  that  this  rule  of  law  is  confined  to  land; 
and  adds,  in  corroboration  of  his  dictum,  that  the  rule  is 
confined  to  landsy  that  a  grant  by  the  King  of  armorial 
bearings  to  a  man  and  his  heirs  male,  is  good,  and  shall 
descend  accordingly.  It  is  therefore  bad  with  regard  to 
land  only ;  and  the  reason  for  this  decision  is  presumed  to 
be,  that  the  King  has  no  right  to  introduce  a  new  inherit- 

♦  See  the  Harleian  MSS.  5834.  f.  31.  in  the  British  Museum. 
Sudley,  20  Hen.  VI.  Egremont,  28  Hen.  VI.  Scrope,  Earl  of 
Wiltshire,  21  Ric.  II.  and  the  dictum  in  Oliver  v.  EmsoHne^ 
Dyer,  2.  a. 

t  Co.  Litt.  27.  a. 

t  The  case  of  Lovell,  in  the  18  Hen.  VIIL  Br.  Cases, 
12mo.  1578. 
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able  quality  of  land,  certain  interests  only  in  land  bein(^        18S1. 
known  to  the  law ;  namely,  estates   in   fee   simple,  and       ^^•v*^ 
estates  in  tail ;  and  therefore,  as  a  grant  to  "  heirs  male"  ^^^cljmu^^* 
cannot  operate  according  to  the  grant  (the  King  not  being 
able  to  say  that  land  shall  descend  from  heir  collateral  to 
heir  collateral),  and  as  the  grant  cannot  be  taken  beyond 
that  which  the  terms  import,  Lord  Coke  lays  it  down,  that 
the  gift  is  void,  because  it  cannot  be  carried  into  effect  ia 
the  terms  in  which  the  gift  is  comprised.     He  confines  this 
principle,  however,  expressly  to  lands  and  tenements.     I 
apprehend  your  Lordships  will  find  that  circumstance  ex- 
emplified, when  I  discuss  that  point  of  law,  which  I  feel  to 
be  important  in  almost  every  view  that  can  be  taken  of  this 
case.     I  contend,  that  the  rule  clearly  establishes  that  the 
words  of  the  gift  being  free  from  doubt,  such  a  gift  is  bad, 
not  because  there  is  any  ambiguity  as  to  what  the  words 
import,  —  not  because  there  is  any  difficulty  in  ascertain- 
ing what  is  the  legal  effect  of  the  words  ^'  heirs  male," 
but  because  they  mean  heirs  male  collateral ;  and  because 
they  mean  heirs  male  collateral,  a  gift  of  the  crown  of 
lands  cannot  take  effect. 

I  must  now  revert  to  the  question.  Whether  the  crown 
has  the  power  to  grant  a  peerage  to  a  man  and  his  heirs 
male  ?  In  old  grants  of  titles,  every  possible  limitation  is 
introduced  ;  and  it  appears  that  there  is  scarcely  any  mode 
in  which  a  title  can  be  granted,  whether  to  heirs  male 
lineal  or  collateral,  or  any  other  estate,  which  do  not  occur 
in  them.  It  is  material,  in  this  part  of  the  case,  very  care- 
fully to  distinguish  between  the  rules  of  law  which  apply 
to  dignities,  and  the  rules  which  apply  to  land ;  for  it  is 
everywhere  stated,  that  the  rules  with  reference  to  the  de- 
scent of  land  have  no  application  to  titles  of  dignity.  In 
the  reports  of  your  Lordships'  committees  on  the  subject 
of  the  peerage,  this  principle  is  over  and  over  again  laid 
down,  and  reasons  of  the  most  conclusive  nature  are  stated 
for  that  opinion*'.     In  one  of  those  reports  it  is  stated,  that 

*  See  the  Reports  of  the  Lords'  Committees  on  the  Dignity 
of  a  Peer  of  the  Realm.  Third  Report,  pp.  17.  20.  32,  S3. 
36—49.  52.  189.     Fourth  Report,  pp.  8,  9. 14—16.  22, 23. 62. 
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1831.  nothing  can  be  more  wild  than  to  attribute  to  the  roles  of 
descent  of  titles  any  thing  like  the  rules  which  applj  to 
lands,  which  are  in  themselves  totally  and  entirely  distinct 
The  learned  authors  of  that  report  state,  with  re&renos  to 
land,  that  the  fee  simple  exists  somewhere ;  the  roles  of 
law  are  to  regulate  the  descent  in  the  mode  in  whidi  ths 
fee  simple  of  the  estate  is  carved  out ':  it  is  either  in  ths 
grantee  or  those  who  claim  through  him ;  or,  if  not  dis» 
posed  oSj  it  remains  in  the  grantor  by  law.  The  prindpk 
of  law — the  law  of  all  landed  property -^aasomes  that  the 
fee  must  exist  somewhere ;  and  the  questbn  is  with  respect 
to  the  different  interests  carved  out  of  tliat  fee.  TImd 
there  are  remainders  and  reversions,  and  all  the  technicil 
rules  which  aflect  both  the  one  and  the  other.  But  in  tiw 
case  of  a  title,  there  is  no  fee  anywhere. 

The  Lord  Chancellor. — It  is  created. 

Mr,  Pepys. — So  much  as  the  crown  chooses  to  create  ii 
created.  It  is  the  prerogative  of  the  crown ;  and  to  any 
extent  the  crown  pleases,  it  creates  that  new  intercit 
There  is  no  reversion  ;  and  it  is  also  laid  down  in  the  re- 
port of  the  Lords'  committees,  that  if  the  crown  gruits  to 
an  individual  any  estate  or  interest  in  a  dignity,  and,  upoo 
the  failure  of  that  estate  or  interest,  grants  it  over  to  an- 
other, that  is  not  a  remainder.  In  the  case  of  laud,  that 
would  be  subject  to  all  the  rules  and  laws  relating  to  re- 
mainders; but  in  the  case  of  a  dignity  there  is  no  le* 
mainder. 

The  Lord  Chancellor, — Except  a  bai*ony  by  tenure.  If 
there  is  such  a  thing,  then  it  is  incident  to  the  real^. 

Mr.  Pepys. — That  would  be  a  peculiarity,  undoubtedly: 
it  would  be,  that  the  crown  had  thought  proper,  in  the 
erection  of  that  particular  dignity,  to  say  it  shall  descend 
according  to  tlie  law  regulating  lands. 

Where,  then,  is  there  any  similarity  between  the  one 
and  the  other  ?  The  property  in  land  is  alienable ;  it  may 
be  transferred;  but  there  is  no  such  power  with  reference  to 
a  dignity.  I  believe  I  also  may  state,  that  it  is  the  practice 
of  this  house,  that  if  there  be  a  title  given  to  an  indivi- 
dual for  a  certain  estate  and  interest,  and  then  a  remain- 
der, what,  in  case  of  laud,  would  be  called  a  remainder 
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over,  that  upon  the  failure  of  the  first  estate,  the  individual        1831. 

entitled  in  remainder  comes  and  claims  his  seat  in  this       ^••v*^ 

house  as  a  new  grantee,  and  is  introduced  as  a  new  peer.  '^'^^^i.^J^*' 

It  b  not  that  he  comes  as  claiming  by  descent,  or  through 

the  individual  whose  estate  is  gone :  he  comes  as  a  new 

peer,  as  if  the  patent  was  granted  on  the  particular  day  on 

which  he  enters:  he  is  introduced  as  the  party  claiming 

the  benefit  of  the  bounty  of  the  crown  as  a  grant  to  him* 

mBifj  and  not  by  succession  to  the  individual  who  has  pre^ 

<:eded  him. 

It  would  be  endless  to  enumerate  any  considerable  por- 
tion of  the  great  variety  of  instances  to  be  found  in  the 
older  patents  of  peculiar  limitations.  It  is  su£Scient  to  re* 
fer  to  a  few  of  them,,  to  show  that  there  is  not,  in  point  of 
fiu:t,  any  one  rule,  or  any  one  order,  which  has  at  any 
time  been  observed,  but  that  the  power  of  the  crown  has 
been  exercised  at  its  discretion ;  and  it  created  such  titles 
as  it  thought  fit,  without  reference  to  any  rule  which  r^u-« 
lates  other  property :  but  that  the  sole  rule  which  regu-* 
lates  dignities  is  the  will  of  the  sovereign,  as  expressed  in 
the  patent,  which  will  has  always  been  recognised  and 
acted  upon. 

There  is  a  very  large  selection  of  instances  in  which  pe* 
collar  limitations  are  tx>  be  found  in  patents,  in  the  appen- 
dix to  a  pamphlet,  entitled  ^^  A  Letter  to  the  Duke  of 
^  Wellington  on  the  Propriety  and  Legality  of  creating 
**  Peers  for  Life."  I  will  mention  only  a  few  of  them* 
There  are  instances  of  patents  for  life;  of  a  grant  for  life, 
'if  an  existing  peer  should  die  without  issue ;  there  is  an 
estate  for  life  after  what  would  be  called,  if  it  were  land, 
an  estate  tail ;  diere  is  a  grant  for  another  person's  life,  in 
the  case  of  the  Earl  of  Rutland,  in  the  ISth  of  Richard 
Uie  Second.  It  is  obvious,  that  under  certain  circum- 
stances, that  would  be  open  to  very  whimsical  and  singular 
results.  If,  for  instance,  the  cestui  qui  vie  should  survive 
the  occupier ;  but  it  is  a  grant  to  a  son  for  his  father's  life : 
ft  is  an  instance  of  the  crown  assuming  to  do  what  the 
crown  thought  fit 

The  Lord  Chancellor. — It  would  be  still  more  absurd  if 
the  death  of  the  cestui  qui  vie  preceded  that  of  the  grantee 
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1S81.        of  the  peerage,  ibr  a  man  not  to  know  whciber  he  is  to 
remain  a  peer  or  not. 

Jl£r.  Pepyu — The  more  whimsical  the  result,  the  moce 
it  supports  my  argument.  It  is  opoi  to  ererjr  spedes  of 
objection,  but  still  it  exists.  There  are  many  instances  of 
a  grant  to  a  grantee  and  the  heirs  whidi  he  may  have  bj  i 
particular  woman ;  and  others  to  a  grantee  and  his  younger 
issue,  to  the  exclusion  of  the  elder  ones ;  and  there  b  oot 
of  a  grant  during  the  King^s  pleasure^  in  the  instance  of 
the  Elarl  of  March,  in  the  1 9lh  of  Edward  the  Fourth. 

I  have  perhaps  been  combating  that  wbicby  I  appre- 
hend, cannot  enter  much  into  this  aigument ;  fiir  I  pre- 
sume that  it  will  not  be  contended  that  the  crown  cannot 
do  that  which  the  crown  has  done^  namely,  create  a  peenge 
with  limitations  that  could  not  exist  with  respect  to  lands. 
I  have  already  explained  the  reason  why  the  crown  cannot 
grant  lands  to  a  man  and  "his  heire  male;"  but  Lord 
Coke  says,  that  rule  of  law  extends  only  to  lands  and  tene- 
ments ;  and  he  then  cites  an  instance  in  which  the  crown 
has  that  power  with  regard  to  a  subject  that  bears  tlie 
strongest  analogy  to  dignities ;  adding^  that  in  the  cases  in 
question,  that  of  armorial  ensigns,  a  limitation  to  ^*  bein 
"  male"  is  valid,  and  includes  "  heirs  male  collateral"  of 
the  grantee.  This  is  very  important  authority,  not  odIj 
because  it  excludes  the  idea  of  the  power  of  the  crown 
being  confined  in  respect  of  dignities,  but  it  is  important 
in  reference  to  the  words  to  be  found  in  this  patent,  be^ 
cause  it  is  decided  and  recognised  by  Lord  Coke,  that 
where  the  King  is  not  confined,  a  limitation  to  heira  nude 
will  convey  the  thing  granted  to  heirs  male  collateral. 

The  Lord  Chancellor, — Have  you,  or  Mr.  Nicolas,  ever 
had  occasion  to  look  into  a  very  learned  work,  called  ^^  The 
**  Law  of  Nobility  and  Peerage,  by  Mr.  Justice  Dod- 
*^  dridge ;"  to  whom  another  very  learned  book,  known  bj 
the  name  of  "  Sheppard's  Touchstone,"  is  very  often  »- 
cribed?  Mr.  Justice  Doddridge  appears  to  have  either 
read  or  collected,  for  his  labours  exist  in  two  forms,  agreit 
many  authorities  upon  these  subjects.  A  copy  is  extant, 
with  notes  in  the  handwriting  of  Lord  Coke^  who  was 
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nearly  a  contemporary  of  liis,  who  appears  to  have  set        18S1. 
great  value  on  it     It  contains  curious  discussions  on  the 
ancient  law  of  tenure  by  barony,  as  well  as  others. 

JIfr.  Nicolas. — That  book  contains  the  arguments  used 
by  Mr.  Justice  Dpddridge  in  the  Abergavenny  case. 

Mr.  Pejn/s. — I^  then,  it  appears  that  the  crown  clearly 
has  the  power  of  doing  that  which,  I  submit,  has  been 
done  Dy  this  patent,  and  if  we  find  that  the  words  used  are 
not  only  words  which,  in  their  ordinary  acceptation,  leave 
no  doubt  as  to  the  description  of  persons  who  were  to  suc- 
ceed, but  if  we  find  that  they  hare  a  legal  technical  mean- 
ing which  is  recognized  in  law,  what  ground  can  there  be 
fer  imputing  to  this  instrument  any  other  import  than  that 
for  which  we  contend  ?  Every  one  knows  what  *^  heirs 
*^  male''  mean ;  no  one  can  assume  that  they  meant  any 
thing  else  than  heirs  male  as  well  collateral  as  of  the  body : 
and  when  we  consider  that  the  law  of  descent  as  to  titles 
of  honour  has  no  reference  to  the  law  of  descent  as  to  free- 
hold, a  most  important  distinction  arises  between  the  two 
cases,  because  we  find,  that,  but  for  the  powers  of  the 
crown  being  restrained  with  respect  to  land,  the  words 
would  have  the  same  meaning  as  I  impute  to  them  in  the 
present  patent 

If  the  words  of  a  gifl  of  land  by  the  crown  to  a  man 
and  hi«  *^  heirs  male  "  do  not  mean  a  gifl  to  a  man  and  his 
heirs  male  collateral,  there  would  be  no  reason  why  the 
grant  should  not  take  effect  If  they  meant  a  grant  to  a 
man  and  the  heirs  male  of  his  body,  the  grant  would  be 
good,  being  perfectly  consistent  with  the  law ;  but  it  would 
be  bad,  because  such  words  are  admitted  to  describe  heirs 
male  collateral  and  heirs  male  of  the  body.  I^  then,  the 
words  in  this  grant  are  taken  to  mean  **  heirs  male  col- 
^  lateral,"  and  therefore  cannot  take  efiect  with  respect  to 
land,  that .  is  a  decided  authority  in  *kny  favour,  because, 
wben- 1  fiud  the  authority,  which  states  that  a  grant  of  lands 
by  the  crown  to  a  man  and  his  **  heirs  male  "  is  void,  ex- 
pressly confines  the  restraint  upon  the  power  of  the  crown 
to  lands  afid  tenements^  and  adds  that  it  does  not  apply  to 
any  other  subject,  I  use  it  as  an  authority  in  my  favour, 
and  for  this  reason: — it  is  a  decision  as  to  the  legal  and 
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1881.  technical  meaning  of  these  words.  It  proves  that  such 
words  are  to  be  construed  as  creating  a  limitation  to  faeira 
male  collateral,  and  not  to  heirs  male  of  the  body.  It 
comes,  then,  to  this.  Has  not  the  crown  a  power  to  grants 
peerage  with  such  a  limitation  ?  The  authority  in  questioD 
decides,  that  the  crown,  having  that  power,  has  done  so. 
We  are  told,  that  a  grant  of  land  by  a  subject  to  a  roan 
and  his  heirs  male  is  what? — A  fee:  and  because  it  is  a 
fee,  it  cannot  take  effect  precisely  in  the  terms  of  the  grant 
It  is  an  attempt  to  introduce  a  new  descendible  quality  in 
land  by  a  subject,  and  stands  on  precisely  the  same  rak  ai 
in  respect  of  the  crown; — neither  the  one  nor  the  other 
can  introduce  a  new  descendible  quality  in  land :  it  cannot 
operate,  therefore,  in  the  terms  of  the  grant.  Then  what 
does  it  mean  ?  It  means  an  estate  of  inheritance ;  and  the 
rule  of  law  being,  that  a  grant  is  to  be  taken  most  strongly 
against  the  grantor,  it  is  made  descendible  to  the  htm 
general  of  the  grantee.  Can  it  then  be  said,  that  in  a 
patent  of  peerage  these  words  mean  ^^  heirs  male  of  the 
<^  body,"  and  that  in  a  grant  of  land  they  mean  something 
different,  namely,  heirs  male  general?  Certainly  not 
There  is  therefore  a  decided  authority  upon  thoae  two 
points,  when  they  occur  in  a  grant  by  the  crown,  and  when 
they  occur  in  a  grant  by  a  subject  In  the  one  case  it  is 
void,  because  it  does  not  mean  heirs  male  of  the  body;  in 
the  other  case  it  is  construed  to  be  a  fee  simple,  not  because 
there  is  any  doubt  of  the  meaning  of  the  words,  but  because 
the  grant  cannot  be  carried  into  effect  according  to  the 
words.  There  can  be  no  doubt  in  the  mind  of  any  indi- 
vidual as  to  the  legal  import  of  the  words  **  heirs  'male," 
because  these  words  have  received  a  judicial  interpretatioo, 
that  a  grant  from  the  crown  of  lands  to  a  man  and  bis 
heirs  male  is  not  to  be  construed  as  a  grant  to  a  man  and 
the  heirs  male,  or  heirs,  of  his  body.  There  cannot  be  in 
estate  tail  without  somebody  being  ascertained  from  wbofl| 
the  issue  is  to  descend.  It  is  not  a  fee;  it  is  not  an  estate 
tail ;  but  it  is  an  estate  limited  to  a  man  and  his  heirs  rode 
collateral. 

The  Lord  Chancellor.  —  That  is,  his  heirs  male  general. 

Mr.  Pepys.  —  Yes,  including  the  collaterals.      Now,  if 
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these  authoriiies  be  law^  about  which  there  can  be  no  18S1. 
doubt,  I  draw  what  I  consider  an  unanswerable  conclusion 
with  respect  to  the  other  branch  of  the  case ;  for  by  Bnding 
that,  in  the  instances  to  which  I  have  referred^  the  identi- 
cal words  of  this  patent  have  received  the  interpretation  for 
which  I  contend,  and  that  they  import  a  descendible  quality 
to  heirs  male  general,  the  Claimant  must,  I  submit,  be 
considered  to  have  established  his  claim.  He  is  the  heir 
male  general  of  the  grantee.  He  takes  as  one  of  those 
individuals  whom  the  crown,  according  to  my  view  of  the 
patent,  intended  should  inherit  in  the  event  of  Sir  Edward 
Courtenay  (the  grantee)  not  leaving  issue  male ;  because  he 
is  the  heir  male  as  well  of  the  grantee  as  of  Hugh  Ck)urte- 
nay,  the  first  Earl  of  Devon,  whose  precedency  as  well  as 
title  it  was  ihe  manifest  intention  of  no  less  than  three 
sovereigns  to  restore  to  the  heir  male  of  that  illustrious 
fiimily.  This,  I  submit,  must  be  deemed  to  be  the  effect 
of  that  grant,  even  if  we  were  discussing  it  in  the  absence 
of  all  precedents  of  a  similar  nature.  It  is  true,  in  the 
grants  of  English  peerages,  instances  of  this  kind  are  very 
rare ;  and  most  of  these  are  to  be  found  in  the  early  periods 
of  our  history.  I  believe  I  may  say,  there  is  scarcely 
another  instance  in  which  a  claim  could  now  be  made 
under  such  a  limitation,  for  in  the  few  cases  in  which  there 
have  been  similar  grants,  the  succession  has  been  stopped 
by  the  attainder  of  the  individuals  created.  This,  too, 
would  have  been  the  situation  of  the  present  dignity,  were 
it  not  for  the  statute  of  Queen  Mary,  which  removes  the 
corruption  of  blood  of  the  father  of  the  grantee,  and  enables 
his  collateral  heirs  to  trace  their  pedigree  through  him. 
There  are,  however,  very  many  examples  in  Scotland,  and 
there  are  some  in  Ireland  ;  the  latter  of  which  go  the  full 
length  of  the  doctrine  for  which  I  am  contending^  and  l)ear 
most  strongly  upon  the  present  case.  With  regard  to 
English  titles,  an  extremely  strong  instance  occurs  in  the 
case  of  the  Earldom  of  Wiltshire,  granted  in  the  21st  of 
Richard  the  Second.  It  appears,  by  the  Fifth  Report  of 
the  Lords  Committees  on  the  Dignity  of  a  Peer  of  the 
Realm,  that  in  one  day  eleven  peerages  were  created  by 
patent.     Of  those  eleven  persons  Sir  William  Scrope  was 
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1881.  one:  that  he  was  a  great  favourite  of  his  sovereign,  and 
that  he  enjoyed  all  that  the  crown  could  confer  upon  him, 
is  matter  of  history.  This  individual  had  no  child,  but  be 
had  collateral  heirs  male,  namely,  his  brothers,  the  eldest 
of  whom  was  heir  to  a  barony ;  and,  as  in  our  case,  the 
individual  ennobled  had  no  son,  the  collateral  heirs  male 
were  obviously  intended  to  be  benefited  by  the  patent 
Nine  of  those  eleven  creations  were  to  the  parties  ^et 
<^  heredibus  masculis  de  corpore,'*  in  the  usual  terms. 
One,  the  Countess  of  Norfolk,  was  '*  ad  totam  vitam 
*<  suam,"  for  life.  But  Sir  William  Scrope  was  created 
Earl  of  Wiltshire  *^  sibi  et  heredibus  suis  masculis  im- 
"  perpetuum."  *  We  have  therefore  this  difference  of 
expression,  on  the  very  same  day,  in  these  patents.  Can 
it  be  supposed  that  this  patent  was  intended  to  have  the 
same  effect  as  the  others  ? 

TTie  Lord  Chancellor.  —  Read  the  whole  limitation  in 
each.  Is  it  "  sibi  et  haeredibus  suis  masculis  legitime  pio- 
**  creandis  in  perpetuum?" 

Mr.  Pepys.  —  No,  my  lord;  it  is  **  sibi  et  heredibus  sob 
'<  masculis  in  perpetuum ; "  the  others  being  *<  et  heredibus 
"  masculis  de  corpore." 

The  Loi'd  Chancellor.  —  That  could  not  be  an  oversigbc, 
certainly. 

Mr.  Pepys.  —  The  whole  contents  vary;  and  here^  as 
in  the  present  instance,  we  have  the  motive  and  the  object 
We  have,  on  the  very  same  day,  nine  instances  of  a  limit* 
ation  ^*  to  the  heirs  male  of  the  body;"  but  with  respect  to 
the  individual  whom  the  crown  meant  most  to  favour,  and 
who  had  no  children,  the  limitation  is  to  him  and  bis 
**  heirs  male  for  ever."  Here,  then,  is  an  instance  of  tbe 
exercise  of  the  power  of  the  crown  to  create  a  peerage  to  a 
man  and  his  ^'  heirs  male,"  as  early  as  the  reign  of  Richard 
the  Second.  Your  Lordships  will  naturally  ask  what  was 
the  history  of  this  title?  It  is  a  very  short  one.  Tbe 
individual  was  executed  and  attainted  of  high  treason  two 
years  after  his  creation,  and  the  dignity  became  forfeited  to 

*  See  these  patents,  printed  at  length  in  the  Appendix  to 
the  Fifth  Peerage  Report. 
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the  crown.  We  have  here  a  precedent  of  a  creation  under  18S1. 
circumstances  which  cannot  be  questioned,  precisely  in  the 
same  words  as  those  in  the  patent  in  the  present  Claimant's 
case.  There  are  also  a  few  other  patents  in  the  same 
terms.  Sir  Thomas  Hoo  was  created  Baron  Hoo  and 
Hastings  in  the  26th  of  Henry  the  Sixth,  with  a  limitation 
"  habendum  sibi  et  heredibus  suis  masculis  in  perpetuum." 
Baron  Richmond  Grey  was  so  created  in  the  28th  of 
Henry  the  Sixth,  with  a  limitation  in  precisely  the  same 
terms,  '*  sibi  et  hseredibus  suis  masculis  in  perpetuum;" 
and  there  is  also  the  case  of  Lord  Egremont,  in  the  same 
year,  in  which  the  limitation  is  '*  habendum  nomen  statum, 
*'  &c.  sibi  et  hseredibus  suis  masculis  in  perpetuum."  In 
each  of  these  cases  the  grant  contains  precisely  the  same 
words;  and  there  appear  to  be  satisfactory  reasons  why 
we  are  not  enabled  to  trace  the  history  of  the  descent  of  the 
titles.  I  have  stated  that  the  grantee  of  the  earldom  of 
Wiltshire  was  attainted.  Lord  Richmond  Grey  was  also 
attainted.  The  creations  of  Lords  Hoo  and  Hastings,  and 
Egremont,  were  by  Henry  the  Sixth;  and  by  an  act 
passed  in  the  first  year  of  the  reign  of  Edward  the  Fourth, 
which  confirmed  the  titles  granted  by  that  monarch,  and 
by  Henry  the  Fourth  and  Fifth,  there  was  this  peculiar 
exception,  **  except  the  persons  and  every  of  them  whom 
**  Ye,  Sovereign  Lord,  repute  and  take  for  your  rebels  or 
*•  enemies*;"  which,  in  fact,  gave  the  crown  power  to 
refuse  to  confirm  any  creation  by  the  House  of  Lancaster 
which  it  might  think  proper.  Those  who  had  been  the 
peculiar  objects  of  Henry  the  Sixth's  bounty  were  likely 
to  be  considered  as  rebels  and  enemies  by  his  successor; 
and  many  of  them  actually  fell  under  the  displeasure  of  his 
successor,  and  were  attainted  by  the  first  parliament  of 
£dward  the  Fourth's  reign.  Moreover,  with  respect  to 
Lord  Egremont,  there  seems  to  have  been  a  doubt  who 
was  his  heir.  He  appears  to  have  been  the  third  son  of 
the  Earl  of  Northumberland ;  and  it  is  very  questionable 
whether  he  left  any  legitimate  son,  or  not.  If  he  did  leave 
a  legitimate  son,  that  son,  of  course,  would  have  inherited, 
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I891*  unless  the  dignity  were  lost  by  the  refusal  of  the  King  to 
confirm  it  under  the  statute  just  referred  to ;  but  he  does 
not  appear  to  haye  succeeded,  which  tends  to  confirm  the 
doubt  of  his  legitimacy.  If  Lonl  Egremont  had  no  son, 
his  nephew,  the  Earl  of  Northumberland,  was  his  hrir, 
who  was  attainted  in  the  first  of  Edward  the  Fourth :  bat 
supposing  the  Earl  to  have  succeeded  to  the  barony  of 
Egremont,  it  would  be  extremely  diflScuIt  to  prove  the 
fact,  because  peers  rarely  assumed  the  title  of  an  inferior 
dignity. 

Having  referred  to  instances  of  similar  grants  which 
have  existed  in  this  country,  I  will  call  your  Lordships' 
attention  to  some  of  the  many  which  occur  in  Scotland. 

The  Lord  Chaticellorm^^You  know  the  law  of  peerage  in 
Scotland  is  totally  difierent.  A  peerage  is  there  dealt  with 
like  a  mere  estate.  You  may  surrender  a  title,  and  revert 
to  the  crown  for  a  regrant.  By  that  surrender  they  are 
extinguished.  I  should  say,  speaking  as  a  lawyer,  I  adopt 
your  doctrine,  that  there  can  be  no  reversion  or  remainder 
in  titles,  unless  they  are  incident  to  life ;  but  in  Scotland 
they  are  held  to  be  extinguished  by  surrender  to  the 
crown,  and  then  the  crown  grants  them  out  again  with 
new  limitations,  bearing  the  same  date  as  the  prior  grant, 
which  cannot  be  the  case  with  us,  because  with  us  yoo 
could  take  only  by  a  new  grant,  if  there  could  be  a  cessor 
of  the  old  gr£(nt,  which  is  denied  in  law  here.  In  Scotland 
a  man  is  possessed  of  the  old  estate  by  a  sort  of  remitter; 
and  if  the  party  demises  without  getting  a  new  grant,  the 
former  title  is  in  him;  notwithstanding  his  surrender. 

Mr,  Pepys.  —  That  there  are  peculiarities,  there  is  no 
doubt. 

Lord  Wynford. — Irish  cases  would  be  more  to  your 
purpose. 

The  Lord  Chancellor.  —  But  do  not  pass  over  the  Scotch 
cases. 

Mr.  Ptf^5.— Assuming  we  are  bound  by  any  want  of 
power  in  the  crown  to  do  that  which  we  contend  has  been 
done  in  this  case,  if  we  find  identically  the  same  words 
used  in  the  patent  of  a  peerage  in  Scotland,  and  that  such 
words  have  refeived  exactly  the  same  judicial  interpreta- 
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lion  which  I  submit  the  words  in  the  patent  to  Sir  Edward  1831. 
Courtenay  ought  to  receive,  the  precedents  are  entitled  to 
weight.  Peculiarities  may  be  incident  to  a  Scotch  peerage 
which  are  not  incident  to  English  dignities;  but  I  ap- 
prehend, going  far  back  in  our  history,  that  your  Lordship 
will  find  many  incidents  to  our  peerage  similar  to  those  of 
Scotland. 

The  Lord  Chancellor. — Probably  the  rule  was  the  same 
in  both  countries  originally. 

Mr.  Pepys. — I  apprehend  it  was  so;  for  there  has 
existed  in  Scotland  more  of  adherence  to  the  ancient  law 
than  in  this  country,  and  we  therefore  still  find  in  Scotch 
law  much  more  of  that  which,  I  believe,  was  anciently  the 
English  law,  than  at  present.  This  assists  my  argument, 
because  I  am  i*eferring  to  what  was  the  ancient  law  of 
England.  I  am  endeavouring  to  bring  your  Lordships  to 
the  consideration  of  what  was  the  English  law  many  cen- 
turies agc^  with  the  view  of  ascertaining  the  practice  of  the 
kings  of  England  and  of  the  kings  of  Scotland  at  the  same 
time.  If  we  find  that  English  sovereigns  created  peerages 
with  this  peculiitr  remainder,  very  little  doubt  can  exist, 
that,  at  the  time  t6  which  I  am  alluding,  the  kings  of 
England  not  only  possessed  the  same  prerogative,  but 
were  in  the  habit  of  exercising  it  very  much  in  the  same 
way  as  the  kings  of  Scotland.  If  the  question  turned  upon 
the  power  of  the  crown  in  the  one  country,  as  distinct 
from  the  power  of  the  crown  in  the  other,  it  may  doubtless 
be  said,  that  the  kings  of  Scotland  had  a  power  which  the 
kings  of  England  had  not ;  in  which  case  I  should  not  ad- 
vance my  argument  by  showing  the  existence  of  those 
instances  in  Scotland :  but  if  we  establish  that  the  crown 
had  the  power,  and  that,  when  exercised,  the  same  words 
were  used  as  were  employed  for  a  similar  purpose  in  Scot- 
land, which  words  are  admitted  to  have  the  efiect  of  creat- 
ing dignities  to  persons  and  their  heirs  male  collateral, 
then  I  contend  that  that  is  a  most  important  argument  for 
the  Claimant. 

This  question  was  very  much  discussed  in  the  Annan- 
dale  case*;  and  what  I  state  of  thair case  is  taken  from  the 

*  Id  a  Com.  Priv.  D.  P.  1819,  and  still  pending. 
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1 8S1«       notes  of  the  proceedings  in  this  House.    There  was  a  grant 
to  an  individual  **  ejusque  haeredes  masculos  quibus  defi- 
^  cienubus  haeredem  fcemellam  natu  maximam  absque  divi* 
**  sione.^     The    ckim   made  was   by  a   party   claiming 
through  a  daughter,  under  the  limitation  to  heirs  female; 
he  maintaining^  that  as  the  peer  had  not  left  any  male 
issuer  the  first  remainder  was  spent,  and  that  the  second 
remainder  took  ^ect     This  claim  was  resisted ;  and  his 
Majesty's  then  Attorney-General,  now  a  member  of  your 
Lordships'  House,  contended  that  there  was  no  ground  for 
such  a  claim,  unless  the  party  showed  that  all  the  cottaiend 
ieirs  male  were  disposed  of,  — *<  heredes  masculos.**    That 
learned  person  stated,  that  *<  the  construction  must  be  the 
<*  same^  whether  of  an  English  or  of  a  Scotch  peerage.     In 
<<  a  patent,  (he  said)  heirs  male  do  not  mean  heirs  of  the 
**  body,  unless  there  be  within  the  instrument  a  declaration, 
M  or  necessary  implication  or  inference,  that  they  should  b» 
^  so  used.''    Lord  £ldon,  in  his  observations  upon  that 
case^  expressed  himself  in  these  words ;  which  I  also  read 
from  the  notes  before  your  Lordships : — *^  The  notion  pre- 
**  vailing  in  the  House, — whether  accurately  or  inaccurate- 
**  ly>  i^n^Ains  to  be  considered ; — but  the  prevailing  notion 
«« of  the  House,  I  apprehend,  is  tliis,  that  if  it  does  not 
^  appear,  from  some  enjoyment  of  the  peerage,  that  it  goes 
«*  to  tlie  heirs  male  generally,  you  are  then  to  infer  (the 
^«  latent  not  appearing)  that  it  goes  only  to  heirs  male  of 
**  the  body :  but  if  the  patent  itself  appears,  then  you  are 
**  to  decide,  by  the  contents  of  the  patent,  to  whom  it 
^  IPHW."     Can  there  be  any  thing  more  strongly  or  more 
iHi||«(ntly  applicable  to  the  present  case  ?    In  the  absence 
of  th«  imtent,  you  must  presume  it  was  to  the  heirs  male 
of  the  body,  that  being  the  more  common  course  of  de- 
m^^wU     **  Hut,"  says  Lord  Eldon,  **if  the  patent  itself  ap- 
**  IMHirs,  you  must  decide  by  the  contents  of  the  patenu** 
In  that  case  the  patent  did  appear;  the  limitation  was  to  a 
imrNOii  *^iiimq9ic  heredes  masculos  ^  and  the  course  taken 
U|HMi  that  occasion  is  decisive  as  to  the  construction  your 
laiiHlnhiiia  put  u{)on  that  instrument,  and  the  right  to  be 
ilMvivtMl  uiuier  such  terms*     The  case  was  adjourned,  that 
Ui»  vlainiant  might  have  an  opportunity  to  bring  evidence 
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of  the  extinction  of  the  collateral  heirs  male.  This  was,  18S1. 
undoubtedly,  a  Scotch  case;  but  the  Attorney-General  of 
the  day  expressly  stated  at  your  Lordships'  bar,  that  there 
was  no  diiSerencet  in  his  opinion,  between  English  and 
Scotch  peerages,  upon  that  point ;  and  Lord  EUlon's  ob- 
servations, that  where  the  patent  appears,  and  it  contains 
words  like  those  which  I  have  read  from  the  patent  to  Sir 
Edward  Courtenay,  then  the  heirs  male  collateral  are  en- 
titled, are  extremely  important. 

The  Lord  Advocate^  who  also  attended  at  this  bar  upon 
that  occasion,  seems  to  have  been  much  startled  at  the 
nature  of  that  claim.  He  contended,  very  broadly,  tliat  it 
was  totally  contrary  to  the  understanding  of  all  Scotchmen 
that  there  should  be  a  doubt  as  to  the  meaning  of  those 
words ;  and  stated,  that  there  were  seventy-nine  instances 
in  which  there  had  been  similar  grants  in  &vour  of  **  here- 
^  des  masculos,**  which  words  had  always  been  held  to 
give  a  title  to  the  collateral  heirs  nude.  I  shall  not  go 
through  the  instances  which  that  learned  person  cited,  and 
which  are  to  be  found  in  the  notes  on  your  Lordships' 
table,  or  do  more  than  briefly  notice  some  of  those  in 
which  it  has  actually  been  decided  in  favour  of  claimants 
who  were  heirs  male  collateral  of  grantees  of  peerages. 
This  was  the  case  in  the  instances  of  the  peerages,  of  Sea^- 
ibrth,  created  in  1623;  Kinnoul,  in  1633;  Kenmure^  in 
1638 ;  Kincardine,  in  1647 ;  Forfar,  in  1661 ;  and  Kirkcud- 
bright, which  was  created  in  1633.  The  last  of  these  is  a 
case  where  the  dignity  was  claimed  under  a  grant  to  heirs 
makf  by  a  person  who  descended  from  the  great-great- 
great-grandbther  of  the  grantee ;  and  on  the  3rd  of  May 
1773,  hb  claim  was  admitted  by  this  House. 

We  have,  then,  not  only  individual  instances,  but  we 
have  the  established  law  of  Scotland,  supported  by  judicial 
decisions,  that  precisely  the  same  words  as  are  to  be  found 
in  this  patent  confer  a  right  upon  the  heirs  male  collateral. 
Assuming  that  the  crown  has  the  power  to  grant  a  peerage 
to  a  roan  and  his  *<  heifs  male,"  it  would  be  extraordinary 
i^  after  deciding  on  a  claim  to  a  Scotch  peerage^  that  these 
words  do  mean  heirs  male  collateral^  the  same  words  were 
to  receive  a  different  construction  from  that  which  this 
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1831  •  House  gave  to  them  on  that  occasion)  and  which  they  re- 
ceived in  the  seventy-nine  cases  of  peerages  to  which  the 
Lord  Advocate  referred  in  the  argument  in  the  Annandale 
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Instances  of  such  creations  in  Ireland  are  still  more 
cogent  and  applicable  than  those  in  Scotland,  for  the  law 
in  the  two  countries  is  the  same ;  and  if  any  argument  can 
be  raised  as  to  the  rule  of  law  with  respect  to  land,  that 
rule  is  also  precisely  the  same  in  Ireland  as  In  En^and* 
Any  instance  of  such  a  limitation  in  an  Irish  peerage  is, 
therefore,  fully  as  cogent,  as  a  precedent,  as  if  it  had  been 
an  English  peerage ;  and  though  I  am  not  in  a  situauoato 
state  that  a  claim,  under  such  a  limitation,  has  been  raised 
or  decided  by  this  House,  yet  I  find  similar  grants  have 
been  made,  and  under  circumstances  which  leave  do  doubt 
of  the  intention  of  the  crown. 

The  case  of  the  £arldom  of  Wiltshire  does  not  admit  of 
a  doubt  as  to  the  intention-of  the  crown ;  bat  I  am  about 
to  state  an  instance  which  must  be  considered  still  stronger, 
because  these  intentions  are  expressly  stated  in  the  patent 
It  is  the  case  of  the  grant  to  Lewis  Boyle,  the  seeond 
son  of  the  Earl  of  Cork,  of  the  title  of  Baron  of  Bandoo 
Bridge,  in  the  Srd  of  Charles  the  First,  February  .1627-S. 
The  preamble  to  the  patent  expresses  the  intention  of  the 
King  to  confer  those  dignities  not  only  on  the  said^Lewb 
and  the  heirs  male  of  his  body,  but  on  all  the  heirs  male» 
as  well  of  the  body  as  collaterally,  of  the  Earl  his  fiither, 
'*  verum  etiam  omnibus  heredibus  masculis  tam  de  corpore 
'*  quam  a  latere  dicti  comitis;"  and  the  habendum  is  in 
these  terms : — *'  To  have  and  to  hold  the  said  honor,  ttile^ 
**  title,  and  dignity  of  Baron  of  Bandon  Bridge,  to  him 
**  the  said  Lewis,  and  the  heirs  male  of  his  body  lawfully 
**  begotten,  for  ever;  and  in  default  of  issue  male  of  the 
^  body  of  the  said  Lewis,  the  said  honor,  stile,  and  title  of 
**  a  baron  to  be  and  remain  to  the  heirs  male  of  the  body 
^  of  the  said  Richard  Earl  of  Cork ;  and  for  default  of 
**  such  issue,  then  the  same  to  be  and  remain  to  the  right 
**  heirs  male  of  him  the  said  Richard  Earl  of  Cork  for 
**  ever."  So  that  here  is  a  grant,  which,  in  default  of  male 
descendants  of  the  grantee,  is  to  accrue  to  the  issue  male 
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generally  of  his  father;  and  in  default  of  such  issue,  what  1831. 
is  then  the  grant  ?  ^^  To  the  right  heirs  male  of  him  the 
**  said  Richard  Earl  of  Cork."  We  cannot  speculate  in 
this  instance  as  to  what  the  crown  meant  by  the  expression 
**  heirs  male,"  for  the  patent  had  before  exhausted  the 
issue  male  of  the  body  of  the  grantee  and  his  father ;  and 
on  failure  of  such  issue  male,  tlie  grant  is  to  **  the  right 
*^  heirs  male"  of  the  said  father.  There  the  intention  of  the 
crown  is  clearly  expressed :  it  is  a  comparatively  recent 
instance  in  which  the  right  of  the  crown  to  create  such  an 
estate  in  a  dignity  has  been  exercised.  If  there  had  been 
any  ambiguity  in  the  preamble  as  to  the  intention,  we 
should  have  found  it  removed  in  the  habendum  of  the 
patent.  If  there  be  any  ambigui^  in  the  words  ^*  heirs 
male"  in  the  preamble^  it  is  removed  in  the  grant  of  the 
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Ijord  JVyn/brd.'^The  preamble  is  not  in  the  least 
stronger  than  the  patent  itself;  it  is  tlie  same  in  effect. 

Mr*  Pejys. — It  is  no  stronger;  for  the  terms  of  the 
patent  necessarily  include  the  collateral  heirs  male,  who 
are  referred  to  in  express  terms.  It  is  indeed  unanswer- 
able, that  the  habendum  of  the  patent  includes  them ;  but 
they  are  included  both  in  the  preamble  and  in  the  haben* 
dum. 

JLord  Wyn/brdm^^Before  you  withdraw  from  this  part  of 
this  case,  permit  me  to  ask  this : — We  are  all  aware  that 
there  is  a  great  difference  between  the  Scotch  law  and  the 
English  law  with  respect  to  peerage,  but  supposing  the 
crown  to  have  the  power  of  creating  a  peer  in  this  mode^ 
is  not  the  instrument,  whether  Scotch  or  English,  to  re- 
ceive the  same  construction?  Do  not  the  same  rules  of 
construction  apply  to  an  instrument,  whether  Scotch  or 
English  ? 

Mr.  Pqnfs,  —  I  have  taken  the  liberty  of  stating  that 
which  your  Lordship  has  so  much  better  expressed,  and 
have  cited  instances  in  which  thb  House  has  given  effect  to 
the  claim  of  peerage  of  a  collateral  heir  male^  deriving  not 
from  the  body,  but  from  many  generations  above  the 
iqdividual  ennobled.  Thb  House  has  given  effect  to  those 
very  words,  and  has  allowed  the  title  to  the  person  claim* 
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18S1.  ing  as  collateral  heir  male  of  the  grantee.  Here  is  a 
limitation  in  an  English  title  in  identically  the  same  words. 
If  the  power  of  the  crown  exists,  it  is  impossible  that  the 
words  can  have  a  different  meaning;  bat  when  we  find,  in 
the  case  of  the  Earl  of  Wiltshire,  and  other  cases,  that  the 
same  terms  are  used,  no  doubt  can  be  felt  as  to  the  metn- 
ing  for  which  I  have  contended. 

The  Lord  Chancellor,  —  It  appears  to  me,  that  the  prin- 
cipal thing  you  have  to  guard  against  is  that  which  yoo 
anticipated  in  the  beginning  of  your  argument, — the  idet 
that  it  is  impossible^  if  the  heirs  male  general  had  been  en- 
titled, they  should  have  shut  their  eyes  to  this  claim  ibr  two 
hundred  and  fifty  years,  there  being,  as  &r  as  appears,  no 
doubt  of  the  descent.  You  say  that  Sir  William  Coar- 
tenay,  the  heir  male  of  the  Earl  of  Devon,  being  an  in&ot 
for  seventeen  years,  the  matter  was  afterwards  lost  sight  oC 
When  was  the  attainder  of  Henry  Courtenay,  the  fiuhcr 
of  the  grantee,  reversed  ? 

Mr,  Pepys.  —  Very  soon  after  the  grant  of  the^earldom. 
I  advert  to  the  circumstances  of  infancy  to  show  wbj 
inquiry  was  not  made  at  the  time.  The  Clainumt  descends 
from  a  totally  distinct  branch  of  the  family :  the  pnqperlj 
and  every  thing  belonging  to  tlie  grantee's  branch  de- 
scended to  the  heirs  general. 

The  Lord  Chancellor.  —  Have  you  taken  any  estate^fitxn 
the  common  ancestor  ? 

Mr.  Pepys.  —  No.  The  petitioner  is  not  the  heir 
general.  There  were  other  persons  entitled  to  tbe 
property;  and  the  patent  itself,  on  which  this  daim  is 
founded,  did  not  go  to  his  ancestor.  It  fell  into  the  pos- 
session of  the  heirs  general  of  Sir  Edward  Courtenay. 

The  Lord  Chancellor.  —  Did  Sir  Edward  ever  sit,  under 
it,  in  this  House  ? 

Mr.  Pg?y5.  — It  does  not  appear  that  he  did.*  Very 
soon  after  he  obtained  the  earldom,  he  fell  under  the  dis- 
pleasure of  the  crown,  and  went  abroad,  where  he  died 

*  See  the  Journals  of  tbc  House  of  Lords,  vol.  i.  pp.  448. 
449.  and  450.,  in  which  his  name  occurs  in  the  list  of  Peeii 
as  present. 
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three  years  afterwards.      With   regard  to  the  sitting  in         18S1. 
parliament,  it  is  shown  by  your  Lordships'  Journals  that       ^-^^^*^ 
he  was  summoned,  but  it  does  not  appear  that  he  actually        cluic. 
sat.     Having  the  enrolment  of  the  patent  to  produce,  it  is 
to  be  assumed  that  the  parties  who  were  entitled  under  it 
would  have  claimed  had  they  known  of  its  existence;  but 
it  is  lately   that  the  limitation   became  known   to   the 
Claimant. 

Tlie  Lord  Chancellor. — Knowledge  is  presumed  in  many 


JMr.  Pcpys.  —  It  is  so  in  private  transactions ;  but  with 
respect  to  peerages,  it  is  contrary  to  usage  to  consider  that 
a  non-claim  for  any  length  of  time  can  prejudice  it  when 
made.  There  is  one  reason  why  this  claim  could  not  have 
been  brought  forward  sooner;  namely,  the  singular  fact 
that  this  patent,  though  frequently  alluded  to  by  writers  on 
the  peerage,  has  never  been  correctly  printed ;  the  date  is 
wrong,  and  the  limitation  is  no  where  stated  by  genealogical 
writers.  Those  difficulties,  however,  are  entirely  removed 
by  the  production  of  the  enrolment  of  the  patent. 

The  course  we  propose  to  follow  is  to  go  through  the 
detail  of  the  evidence  of  the  pedigree,  to  prove  that  the 
Claimant  is  the  heir  male  of  the  grantee.  The  late 
Attorney-General  reported  his  opinion,  that  the  party  had 
fully  established  that  he  was  heir  male;  and  submitted  the 
case  to  the  consideration  of  your  Lordships  as  to  the  ques- 
tion of  law  only. 


Evidence  was  then  put  in  to  prove  the  creation,  and  the 
Claimant's  pedigree.  The  only  part  objected  to  was  the 
enrolment  of  the  patent  creating  the  Earldom  of  Devon,  ii^ 
the  1st  of  Henry  VIL,  by  the  Attorney-General,  on  the 
ground  that  no  other  patent  could  be  admitted  with  the 
view  of  explaining  the  patent  under  which  the  claim  was 
made*:  and  he  observed,  that  the  patent,  being  a  legal 
instrument,  the  question  must  turn  upon  the  construction 
of  the  words  therein  contained. 

*  The  grant  is  to  hold  the  dignity  as  largely  as  any  former 
Earl  of  Devon,  predecessor  of  the  grantee,  had  held  or  enjoyed 
the  same. 
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1831.  Mr.  Peptp  stated,  that  he  offered  it  to  show,  from  the 

^"^^^       history  of  the  family,  the  intention  of  the  crown  in  irrantiiig 
CLAIM.        the  patent  in  question;  and  that  he  produced  it  also  m 
proof  of  the  pedigree. 

Counsel  were  informed,  that  it  appeared  to  their  Lord- 
ships that  one  instrument  could  not  be  used  to  control  the 
efibct  of  another  instrument. 

Mr.  Pejys  said,  that  he  did  not  feel  it  to  be  material  to 
contend  for  its  production,  except  in  proof  of  pedigree,  fix* 
which  purpose  he  would  in  its  proper  stage  put  it  in. 

The  Lord  Chancellor. — Before  you  proceed  to  sum  up 
the  evidence,  Mr.  Nicolas,  I  will  read  to  you  an  extract  fiom 
a  book  for  which  I  have  sent  to  the  British  Museum.  It 
is  intituled  *^  Judge  Doddridge  his  Law  of  Nobili^  and 
Peerage,  wherein  the  antiquities,  titles,  degrees,  and  dis- 
tinctions concerning  the  Peeres  and  Nobility  of  this 
*^  nation  are  excellently  set  forth,  with  the  knights, 
esquires,  gentlemen,  and  yeomen,  and  matters  incident 
to  them,  according  to  the  lawes  and  custoroes  of  Eug- 
^Mand;  printed  in  1658/'*      In  the  chapter  respectiog 

*  See  a  work  printed  in  1642,  entitled  '^  A  Treatise  whether 
*^  the  Barony  of  Abergavenny  be  descended  unto  the  ladj 
''  being  the  daughter  and  heir  of  the  Honourable  Heoiy 
'<  Neville  the  late  Baron,  or  unto  the  special  heir  male,  onto 
^*  whom  the  castle  of  Abergavenny,  being  anciently  the  head 
'<  of  that  family,  is  descended  :*'  and  in  the  same  year  a  trea- 
tise under  the  title  of,  '^  A  Treatise  of  the  Nobilitie  of  the 
''  Realme,  collected  out  of  the  body  of  the  common  law,  with 
**  mention  of  such  statutes  as  are  incident  hereunto  upoa  a 
**  debate  of  the  barony  of  Abergavenny  \*  consisting  of  Judge 
Doddridge's  arguments  to  prove  that  the  barony  was  attached 
to  the  tenure  of  Abergavenny  castle.  See  also  an  enlarged 
edition,  printed  in  the  sarae  year,  called  <^  The  Magazine  of 
'<  Honour,  or  a  Treatise  of  the  several  Degrees  of  the  Nobilitj 
of  this  Kingdom,  with  their  rights  and  privileges.  Also  of 
knights,  esquires,  gentlemen,  and  yeomen,  and  matters  io- 
**  cident  to  them,  according  to  the  laws  and  customs  of  England. 
'^  Collected  by  Master  Bird,  but  perused  and  enlarged  by  that 
'^  learned  and  judicious  lawyer  Sir  John  Dodderidge,  Knight, 
'*  one  of  his   Majesty's  Judges  of  the  King's   Bench."    In 
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Barons  there  is  this,  ^hich  is  important  to  you: — ^^  The        18S1. 
^*  dignity  of  Baron  shall  \fe  of  such  countenance,  in  der 
**  scent  or  otherwise,  as  shall  be  limited  in  the  'habendi' 
*<  in  such  letters  patent  contained ;  for  it  may  be  but  for 
**  the  life  of  him  to  whom  it  is  given,  or  for  term  *  de  autre 
*^  vie' — of  some  other  man's  life;  as  some  hold  opinion,  in 
'<  9  [S2]  Henry  6th,  29.,  for,  cujus  est  dare  ejus  est  dis- 
**  ponere.     It  may  be  in  special  or  general  tail ;  and  this 
'*  kind  of  estate  tail  was  usual  before  the  statute  made  in  IS 
^*  Edward  1st,  by  which  estate  tail  in  lands  and  tenenoents 
««  was  created,  as  appeareth  by  the  patent  whereby  Hubert 
*'  de  Burgo  was  made  Earl  of  Kent,  in  the  time  of  Henry 
^*  the  Third,  by  these  words,  'habend'  sibi  et  hered'  suis 
^  de  corpore  Margarets  uxoris  suae  sororis  Alexandri 
**  Regis  Scotiae  procreatis,  et  pro  defectu  talis  exitus  re- 
**  manere  rectis  heredibus  dicti  Hubert! ;'  and  that  estates 
**  in  tail  are  at  this  day  titles  of  honour,  by  the  statute  of 
*•  Westminster  2nd,  vide  Neville's  case,  7th  Coke,  p.  121." 
So  that  you  have  the  authority  of  Judge  Doddridge,  high 
upon  such  a  question  as  this,  in  which  he  says,  the  dignity 
of  a  peer  shall  be  of  such  countenance,  in  descent  or  other- 
wise, as  shall  be  limited  in  the  patent;  that  it  may  be  for 
life,  or  for  term  'Me  aiitre  vie,"  subject  to  the  incidents  of 
such  estate,  that  is,  the  decease  of  the  '^  cestui  que  vie."    If 
it  suits  your  convenience  we  will  hear  you  sum  up,  if  you 
have  any  arguments  to  add  to  those  of  Mr.  Pepys  upon  the 

1657,  a  new  title  was  given  to  this  work,  viz.  <<  Honovrs 
*'  Pedigree,  or  the  several!  Fountains  of  Gentry;  being  a 
**  Treatise  of  the  distinct  Degrees  of  the  Nobilitie  of  this 
**  Kingdome,  with  their  rights  and  priviledges,  according  to 
**  the  laws  and  customes  of  England.  By  that  juditious  lawyer 
**  Sir  John  Dodoredge,  one  of  his  Majesties  Judges  of  the 
**  King's  Bench."  In  the  following  year  the  title  was  changed 
to  ^*  Judge  Dodaredge  his  Law  of  Nobility  and  Peerage,  where- 
**  in  the  antiquities,  titles,  degrees,  and  distinctions  concerning 
**  the  peeres  and  nobility  of  this  nation  are  excellently  set  forth ; 
**  with  the  knights,  esquires,  gentlemen,  and  yeomen,  and 
**  matters  incident  to  them,  according  to  the  lawes  and  cus- 
**  tomes  of  England.  1658.'*  See  p.  270.  as  to  a  manuscript 
copy  of  this  work. 
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18SI.        matter  of  law.     You  need  say  nothing  upon  the 

If  the  extracts  printed  are  correct,  it  is  a  clear  case  in  pobt 
of  fact,  and  is  quite  made  out. 


OLAm. 


24th  Feb.  Mr.  Nicolas*  —  I  have  the  honour  to  attcmd  your  Lord- 

ships in  support  of  the  claim  of  William  Viscount  Coor- 
tenay  to  the  £arldom  of  Devon*  It  is  unnecessary  for  me 
to  trouble  you  with  the  particulars  of  this  case,  because 
they  have  been  ahready  described ;  nor  is  it  requisite  thst 
I  should  occupy  your  time  by  detailing  the  history  of  thst 
illustrious  fiunily.  It  is  identified  with  the  annals  of  diis 
country ;  it  has  been  commemorated  by  one  of  our  most 
eloquent  historians,  and  must  be  well  known  to  your  Lord- 
ships. Upon  the  evidence  by  which  the  pedigree  is  proved, 
it  would  have  been  my  duty  to  comment,  but  for  the  ob- 
servation of  a  noble  and  learned  Lord,  who  was  pleased  to 
inform  me  that  upon  that  point  I  need  make  no  remark,  n 
your  Lordships  were  satisfied  on  that  part  of  the  esse. 
The  late  Attorney-General  was  satisfied;  and  I  bdieie 
his  Majesty's  presait  Attorney-General  is  not  likely  to 
raise  an  objection  on  any  point  connected  witli  the  Oaioi- 
ant's  pedigree. 

Under  these  circumstances,  I  shall  confine  myself  entirdy 
•  to  the  question  of  law.  That  question,  however  important 
the  result,  may  be  stated  in  very  few  words.  It  is  simply 
thb: — Are  the  words  *' heirs  male"  in  a  patent  of  peeroge 
to  be  understood  in  their  plain,  direct,  and  obvious  sense, 
and  in  the  same  sense  in  which  they  are  understood  b 
common  parlance;  or  do  they  receive  a  construction  st 
variance  with  their  acceptation  on  every  other  occasion, 
and  at  variance  too  with  what  appears  to  be  the  intentioo 
with  which  they  were  used  in  this  instrument? 

The  first  consideration,  therefore,  is.  What  is  the  l^gil 
and  technical  effect  of  the  words  **  heirs  male  '*  in  a  patent 
of  peerage?  That  the  words  *^  heirs  male"  in  a  grant  are 
never  confined  in  their  operation  to  ^'  heirs  male  of  the 
body,"  is  a  principle  of  law  which  is  not  only  laid  down  by 
the  highest  authorities,  but  has  been  confirmed  by  repeated 
decisions.  I  will  not  trespass  upon  the  time  of  the  House 
by  going  through  those  cases,  but  will  merely  name  them. 
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The  earliest  is  that  of  Hilton,  in  the  1 8th  of  Edward  III.*,        1 8S 1  • 
wherein  another  case  is  stated  as  having  occurred  in  par-       v^-v-^i' 
liament,  but  which  I  have  not  been  able  to  find.     The  '**''°m|;1'^*" 
next  instance  in  which  the  distinction  was  drawn  is  in  that ' 
of  Faringdon,  in  the  9th  of  Henry  VI.|  which  was  again 
argued  in  the  11th  of  Henry  VI.  f 

lyn-d  Wi/n/brd.'^^  What  was  the  subject-matter;  was  it 
a  peerage? 

Mr.  Nicolas.  —  No)  my  Lord ;  it  was  a  grant  of  land. 
The  importance  of  these  cases  is  to  prove  that,  excepting 
in  a  will,  the  words  ^^  heirs  male ''  are  never  understood  in 
law  to  mean  <*  heirs  male  of  the  body."  The  next  case  is 
that  of  Lovel,  in  the  18th  of  Henry  VIII.  j:,  which  I  shall 
have  to  press  particularly  upon  your  Lordships'  attention. 
The  same  distinction  was  drawn  in  the  case  of  Abraham  v. 
Twig,  in  the  38th  of  Elizabeth  § ;  in  Beresford's  case,  in 
the  3d  of  James  J.  || ;  and  the  last  case  in  which  the  point 
arose  seems  to  have  been  that  of  Idle  v.  Coke,  in  the  reign 
of  Anne.1[  All  those  cases  I  cite  to  prove  that,  in  a  grant, 
the  words  ^*  heirs  m&le "  never  can  mean  *^  heirs  male  of 
the  body." 

The  Lord  Chancellor.  —  Is  there  the  slightest  necessity 
for  proving  that? 

Lord  Wynford.  —  The  strength  of  your  case  consists  in 
distinguishing  the  case  of  peerage  from  that  of  land. 

Mr.  Nicolas.  —  No  doubt  it  does ;  but  as  there  is  a  very 
general,  though  erroneous,  impression,  that  all  peerages 
must  descend  lineally,  and  never  collaterally,  I  considered 
it  material  to  prove  that  the  words  '*  heirs  male,"  in  a  grant, 
cannot  be  construed  into  heirs  male  of  the  grantee's  body ; 
for  if  that  point  be  conceded,  this  inference  must  be  ob» 
vious,  —  either  that  the  patent  to  Sir  Edward  Courtenay  is 
Yoid,  or  that  its  effect  is  to  extend  the  estate  created  by  it 
in  the  earldom  to  his  collateral  heirs  male.  I  will  now 
proceed  to  the  second  proposition  upon  which  this  claim 

♦  Y.B.  18Edw.IILf.45a. 

t  Y.  B.  9  Hen.  VI.  f.23— 25.  and  11  Hen.  VI.  f.  12. 

X  Br.  Cases,  12mo.  1578.         §  Mo.  424.         ||  7  Co.4L 

51  Raym.  1144. 

VOL.  V.  T 
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1831*        depends;  namely,  that  the  dignity  of  the  peerage  is  not 
^-'^v*^*^       governed  by  the  same  rules  of  law  as  lands. 
MTov  rwMMAn       •pijg  importance  of  establishing  the  dbtinction  between 

lands  and  honours  arises  from  the  statement  of  Lord  Coke, 
that  a  grant  of  lands  by  the  crown  to  a  man  and  hb  heirs 
male  is  void.  The  authority  for  this  dictum  is  extremely 
slight.  It  stands  upon  one  solitary  case,  that  of  Level,  in 
the  reign  of  Henry  the  Eighth,  which,  so  far  as  appean 
after  a  careful  inquiry,  has  not  been  supported  by  any 
subsequent  decision.  It  has  come  down  to  us  in  an 
abridged  and  imperfect  form,  so  that  we  know  very  little  of 
the  grounds  upon  which  it  was  decided;  and  there  are 
circumstances  connected  with  that  case  which  prevent  its 
being  considered  of  high  authority.  King  Henry  the 
Seventh  granted  certain  lands,  by  his  letters  patent,  to 
Sir  Thomas  Lovel  and  his  *^  heirs  male,"  by  which  the 
grantee  presumed  that  he  acquired  a  fee  simple^  and  acted 
upon  that  impression ;  but  many  years  afterwards,  in  the 
18th  of  Hen.  VIII.,  on  the  extinction  of  heirs  male  of  the 
body  of  the  individual  to  whom  Lovel  devised  that  pro- 
perty, a  question  arose  as  to  the  effect  of  the  grant.  The 
point  was  argued  in  the  Court  of  Exchequer,  when  the 
Attorney  and  Solicitor-General,  the  King's  Seijeant^  Sr 
Thomas  More  then  Chancellor  of  the  Duchy  of  Lancaster, 
and  one  of  the  Barons  of  the  Exchequer,  contended,  in 
favour  of  the  crown,  that  it  was  a  void  grant;  or,  to  use 
the  words  of  a  contemporary  MS.  note,  they  argued  ^toutie 
<^  pour  le  Roy."  The  judgment  of  the  Court  is  not  stated 
in  that  manuscript ;  but,  according  to  *^  Brooke's  Nev 
**  Cases,"  it  was  ruled  that  the  grant  was  void.  By  this 
decision,  the  lands  reverted  to  the  crown ;  and  the  crown 
obtained  the  object  for  which  it  caused  the  point  to  be 
mooted.  It  is  thus  evident,  that  Henry  the  Eighth  had 
a  direct  interest  in  this  case;  that  his  law  officers  were  the 
parties  to  the  suit ;  and  that  it  was  a  question  between  the 
crown  and  a  subject,  at  a  period  when  the  subserviency  of 
courts  of  law  and  of  parliament  to  the  will  of  the  sovereign 
forms  one  of  the  most  remarkable,  and  one  of  the  most  dis- 
graceful, features  in  English  history.  The  reign  of  Henry 
the  Eighth  is  the  very  last  period  in  the  annals  of  this 
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country  which  a  lawyer  would  fix  upon  for  a  legal  prece-  1831. 
dent ;  more  especially  if  it  must  be  derived  from  a  case  in 
which  the  crown  was  a  party.  This  fact  justifies  the  sug- 
gestion,  that  any  decision  in  the  time  of  that  absolute 
prince,  which  tended  to  increase  the  property  of  the  mo- 
narch at  the  expence  of  the  subject,  or  to  enable  him  to 
set  aside  the  acts  of  his  predecessors,  must  be  viewed  with 
great  suspicion ;  and  that  a  principle  of  law  which  was 
first  established  on  such  an  occasion,  and  which  has  neither 
been  supported  nor  corroborated  by  any  subsequent  de* 
cision,  would  not,  in  these  days,  be  acted  upon  by  any 
court  of  judicature,  without  extreme  hesitation.  But  as 
Lord  Coke  observes,  that  this  rule  **  extendeth  but  to 
^'  lands  or  tenements,"  it  is  not  necessary  for  me  to  say  more 
upon  the  question,  whether  a  grant  of  lands  to  a  man  and 
bis  heirs  male  would  now  be  held  to  be  void.  It  is  suffi- 
cient for  my  purpose  to  prove,  that  whatever  may  have 
been  the  idea  formerly*,  dignities  are  not  tenements  within 
the  statute  *^  de  donis ;"  and  to  rely  on  the  observation  of 
the  same  high  authority,  that  in  other  instances  such  a 
grant  by  tlie  crown  is  good,  and  that  the  thing  granted  will 
descend  to  keirs  male  collateral  as  well  as  lineal.  It  is  true 
that  Lord  Coke  does  not  expressly  include  peerages  among 
the  things  which  the  crown  can  grant  to  "  heirs  male :" 
nor  was  it  requisite  that  he  should  do  so ;  for  the  only  in- 
ference which  can  be  drawn  from  his  remark  is,  that  such 
a  grant  is  valid  with  respect  to  every  thing  excepting  lands. 
One  example  was  therefore  enough  to  explain  his  position ; 
and  it  so  happens,  that  the  subject  which  that  eminent 
writer  selected  for  his  illustration  is  one  which  bears  the 
strongest  possible  analogy  in  its  nature  to  a  peerage,  which, 
like  the  peerage,  is  an  honorary  distinction,  and  deemed 
incidental  to,  and  inseparable  from,  nobility ;  namely,  ar- 
morial ensigns.  These,  Lord  Coke  says,  ^^  may  be  granted 
**  to  a  man  and  his  heirs  male,  and  shall  descend  to  his 
**  HEIRS  MALE  lineal  or  collateral*  f     We  have  here  the 

*  Neville's  case,  7  Co.  121. 

f  Co.  Litt.  27  a.    See  Dugdale's  Ant.  Usage  of  Arms,  and 
Hearn's  Antiq.  Disc.  2d  ed.  vol.i. 
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express  recognition  of  tlie  highest  juridical  authority,  that 
in  cases  strictly  analogous  to  peerages,  the  crown  may 
make  such  a  grant :  and  the  same  great  authority  specially 
adds,  that  the  effect  of  those  words  is  precisely  that  which, 
it  is  submitted,  must  be  held  to  be  the  operation  of  them 
in  a  patent  of  peerage.  It  must  not  be  forgotten,  that 
when  the  law  was  thus  laid  down  by  Lord  Coke,  no  less 
than  six  peerages  had  been  granted  with  remainders  to 
<^  heirs  male;"  and  as  that  learned  individual  is  well  known 
to  have  been  intimately  acquainted  with  early  records,  it 
cannot  be  supposed  that  he  was  ignorant  of  the  existence 
of  those  patents ;  or  that,  if  aware  of  them,  he  would  not 
have  expressly  alluded  to  them,  had  he  deemed  that  the 
crown  could  not  make  such  a  grant,  or  that  the  limitations 
were  not  to  be  understood  in  their  obvious  sense.  Tbe 
only  doubt,  then,  that  can  possibly  exist  with  respect  to  the 
patent  under  which  Lprd  Courtenay  claims,  is,  not  whe- 
ther the  effect  of  the  words  ^^  heirs  male"  is  to  confine  tbe 
descent  of  the  dignity  to  the  heirs  male  of  the  grantec^s 
body,  because  it  has  been  shown,  and  your  Lordships  ap- 
pear to  be  convinced,  that  these  words,  in  a  grant  by  the 
crown,  never  can  have  that  operation ;  but  whether  a 
dignity  partakes  so  much  of  the  character  of  a  tenemoit 
within  the  statute  "  de  donis,"  as  to  be  governed  by  the 
same  rules  of  law  as  lands ;  and,  consequently,  whether 
this  patent  is  not  altogether  void. 

To  prove  that  dignities  are  not  governed  by  the  same 
rules  of  law  as  lands,  I  shall  first  refer  to  the  repcHts  of 
your  Lordships*  committees  on  the  dignity  of  a  peer  of  the 
realm,  because  the  history  of  the  peerage  has  never  been 
investigated  in  so  able  or  so  elaborate  a  manner  as  by 
those  committees ;  and  because  it  would  be  presumptaons 
to  substitute  my  own  words  for  the  able  and  convincing 
arguments  which  occur  in  their  reports.  The  passages  on 
which  I  chiefly  rely  for  this  purpose  are  in  the  third  re- 
port, page  18.  from  pages  46.  to  52.,  pageS  183.  and  189.; 
and  in  the  fourth  report,  pages  3.  15,  16.  and  62. 

I  cannot  too  strongly  press  upon  the  committee^  that 
afler  a  most  laborious  inquiry  into  the  nature  and  history 
of  the  dignity  of  a  peer  of  the  realm,  the  conclusion  which 
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the  noble  Lords  who  drew  up  those  reports  formed  was,  1^831. 
**  that  there  is  in  truth  no  resemblance  between  land  of  which 
**  the  King,  or  any  other  person,  is  seised  in  fee  simple, 
^*  and  which  may  be  entailed,  and  of  which  the  entail  is 
**  protected  by  the  statute  ^  de  donis,'  and  a  dignity  created 
**  by  patent  or  by  writ."*  In  another  part  it  is  said  that, 
**  upon  questions  respecting  the  title  to  dignities  merely 
**  personal,  there  is  danger  of  error,  whenever  the  rules  of 
**  law  respecting  such  dignities  are  considered  as  having 
*^  any  close  analogy  to  the  rules  of  law  respecting  titles  to 
**  land."f  It  is  observed  in  another  page,  —  for  this  doc- 
trine does  not  appear  merely  in  one  or  two  places,  but  is 
the  prevailing  opinion  throughout  the  reports,  —  ^^  that  al- 
**  lusions  to  the  rules  of  law  respecting  estates  in  land,  in 
'*  considering  questions  respecting  dignities,  have  a  ten- 
**  dency  to  mislead  the  judgment  of  the  House  in  all  casesy 
'^  and  especially  when  applied  to  the  dignity  of  a  peer  of 
*^  the  realm,  where  that  dignity  has  been  created  by  the 
'*  crown,  and  cannot  be  claimed  as  incidental  to  the  tenure 
"of  land."  t 

*  Third  Report,  p.  48.     See  Cruise  on  Dignities,  p.  133. 

When  the  statute  ^'  de  donis  conditionalibus''  was  enacted, 
(13th  Edw.  I.)  DO  dignity  had  been  created  in  England,  with  a 
limitation  to  ^^  heirs  male  of  the  body,"  the  only  limitations  being 
to  the  grantee  and  his  heirs,  to  the  grantee  and  his  heirs  by  a 
particular  wife,  as  in  the  Earldom  of  Lincoln  (17  Hen.  III.),  or 
to  the  grantee  and  the  heirs  of  his  body.  In  the  9th  Edw.  IL 
a  grant  was  made  to  the  Earl  of  Kildare  in  Ireland,  and  the 
heirs  male  of  his  body.  A  similar  creation  was  of  the  Earldom 
of  Louth  in  Ireland,  in  the  12th  Edw.  II.  The  first  English 
honour  granted  to  a  man  and  the  heirs  male  of  his  body  was  the 
Earldom  of  Carlisle,  in  the  15th  Edw.  II.,  which  precedent 
was  not  again  followed  until  the  creations  of  Lionel  Duke  of 
Clarence  and  John  Earl  of  Lancaster,  in  the  36th  Edw.  III., 
between  which  year  and  the  9th  Edw.  II.  many  earls  had 
been  created,  to  the  grantees  and  their  heirs,  or  the  heirs  of 
their  bodies.  Thus,  the  first  precedent  of  a  creation  to  a  man 
and  his  heirs  male^  in  the  21  Ric.  II.,  was  only  thirty-five  years 
after  limitations  to  heirs  male  of  the  body  became  the  usual 
estate  granted  in  earldoms. 

f  Third  Report,  p.  52.  %  Fourth  Report,  p.  15. 
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1831.  But  great  as  is  the  authority  of  the  Lords'  Committees 

on  this  subject,  the  position  for  which  I  contend  does  not 
rest  upon  it.  There  exists  an  unanimous  decision  of  this 
House,  founded  upon  that  principle,  and  which  of  itself 
is  sufficient  to  establish  that  there  is  no  analogy  whatever 
between  lands  and  titles  of  honour. 

Viscount  Purbeck,  in  1660,  levied  a  fine  of  his  honours^ 
and  surrendered  them  to  the  King.  In  June  1678,  his 
title  was  claimed  by  the  heir  male,  who  contended  that 
honours  cannot  be  surrendered.  The  Attorney-General 
for  the  crown  argued  that  they  could  be  surrendered;  that 
they  were  within  the  statute  *^  de  donis ; "  that  they  were 
governed  by  precisely  the  same  rules  as  land;  and  that 
there  was  no  distinction  whatever  between  them.  The 
argument  was  answered  by  one  of  the  most  learned  persons 
that  ever  became  a  member  of  this  House — the  first  Eari 
of  Shaftesbury.  His  Lordship  denied  that  honours  are  an 
estate  tail,  and  are  taken  to  be  within  the  statute  *^  de 
^  donis,"  or  that  they  are  governed  as  other  inheritances, 
and  by  the  rules  of  the  common  law,  which,  he  emphatically 
added,  "  is  contrary  to  the  opinion  of  the  most  learned 
men;  contrary  to  the  honour  and  dignity  of  this  House, 
the  practice  of  the  courts  in  Westminster  Hall,  and  the 
^^  direct  evidence  of  the  thing  ifself ; "  and  he  quoted  the 
opinion  of  Judge  Berkley,  in  1640*,  who  contended,  **  that 
*^  honours  must  descend  from  the  first  that  was  seised  of 
^^  the  honour,  contrary  to  other  inheritances;  and  that 
^^  honours  are  not  governed  by  the  rules  of  the  common 
"  law."f  The  House  adopted  the  view  taken  by  Lord 
Shaftesbury,  and  came  to  a  unanimous  decision,  that  a 
fine  cannot  be  levied  to  surrender  an  honour,  on  the 
principle,  that  honours  bore  no  analogy  to  real  estates. 

*  In  the  case  of  the  Barony  of  Grey  de  Ruthyn,  upon  the 
question,  whether  there  could  be  a  "possessio  fratris"  in  a 
dignity.  See  Collins's  Precedents  of  Baronies  by  Writ^  p.  255-; 
and  Cro.  Car.  601.  a  short  report  under  the  name  of  Lord 
Grey's  case. 

f  Shower's  Parliamentary  Cases,  pp.  1 — 4.  See  the  report 
of  the  Purbeck  case  in  Coilins's  Precedents  of  Baronies  by 
Writy  p.  293. 
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The  Lord  Chancellor.  —  That  has  been  acted  upon  by  a  18S1. 
noble  family  in  this  country,  in  the  case  of  a  very  high  office 
which  was  held  in  that  family.  It  has  been  the  subject  of 
great  consideration ;  and  I  have  seen  an  opinion  of  two 
▼ery  learned  chief  justices  upon  it,  one  of  whom  was  Sir 
Matthew  Hale>  one  of  the  highest  authorities  in  West- 
minster Hall.  By  suffering  a  recovery,  they  barred  the 
remainder  in  tail ;  —  it  was  not  to  bar  the  remainder  over, 
but  the  remainder  in  tail ; — and  thereby  the  high  shrievalty 
of  Westmorland  passed  out  of  one  family  into  another, 
and  is  now  held  by  a  noble  Lord,  who  is  not  the  descend- 
ant of  the  first  taker,  who,  but  for  the  recovery,  would 
have  taken  it.     That  is  not  an  honour,  but  an  office. 

Mr.  Nicolas,  —  A  shrievalty  is  a  very  distinct  thing  from 
a  peerage. 

The  Lord  Chancellor,  —  You  make  a  distinction  between 
an  office  and  an  honour,  but  originally  earldoms  were  offices. 
Originally  the  earl  was  the  alderman,  and  the  sheriff  the 
▼iscount.  They  were  all  originally  official  titles,  but  the 
words  of  honour  have  survived  the  function. 

JUr.  Nicolas.'^ There  is  great  difficulty  in  reconciling 
the  anomalies  with  respect  to  the  ancient  and  modern 
practice  in  cases  of  peerage ;  but  I  submit  that  I  can  show 
no  authority  so  high  as  the  solemn  decision  of  this  House 
with  reference  to  dignities.  In  the  case  alluded  to,  the 
decision  was,  in  effect,  that  there  was  no  analogy  between 
lands  and  honours, — that  the  latter  were  governed  by  rules 
of  their  own ;  and  such  is  the  opinion  expressed,  in  the 
most  forcible  terms,  by  the  noble  Lords  who  drew  up  the 
Peerage  Reports.  The  idea  that  peerages  are  not  subject 
to  the  law  of  common  inheritances,  and  that  every  thing 
relating  to  that  dignity  was  always  held  to  be  as  independ- 
ent of  the  rules  of  the  lower  courts  as  of  the  courts  them-' 

• 

selves,  is  supported  by  proceedings  in  parliament  in  the 
reigns  of  Richard  the  Second  and  Henry  the  Sixth.  In 
1888,  the  Lords  spiritual  and  temporal  then  present  in 
parliament  claimed  it  as  their  right  and  franchise,  '*  that 
*^  all  matters  touching  peers  of  the  land  should  be  discussed 
**  and  adjudged  by  parliament,  and  not  by  the  civil  law, 
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18S1.  '^  nor  by  the  common  law  of  the  land,  used  in  inferior 
*^  courts  of  the  realm ;"  which  was  allowed  and  granted  in 
full  parliament*  So  completely  was  it  understood  that 
subjects  connected  with  the  peerage  were  independent  of 
the  common  law,  that  there  is  a  precedent  of  the  judges 
having,  in  the  reign  of  Henry  the  Sixth,  refused  to  dedde 
a  dispute  between  two  peers  for  precedency,  though  com- 
manded to  do  so  by  the  King  and  the  peers  in  parliament, 
on  the  ground  that  these  points  belonged  only  to  the  King 
and  the  Lords  in  parliament*!*  These  facts  tend  materially 
to  prove,  that  in  whatever  related  to  the  peerage  the  judges 

*  Rotulus  Parliamenti  tenti  apud  Westm'  die  Lune  in  crastino 
purificationis  beate  Marie,  anno  regni  Regis  Ricardi  Secuodi 
post  Conquestum  uodecimo: — "  En  ycest  Parlement,  touts  let 
**  Seigneurs .  si  bien  espiritels  come  temporels  alors  presents 
**  clamerent  come  lour  libertee  et  franchise,  que  les  grosses 
"  matires  moevez  en  cest  Parlement,  et  a  movers  en  autres 
**  Parlementz  en  temps  a  venir,  tochantz  pieres  de  la  terre, 
«  serroient  demesnez,  ajuggez,  et  discus  par  le  cours  de  Parie- 
**  meot,  et  nemye  par  la  Ley  Civile,  ne  par  la  Commune  Ley 
"  de  la  terre,  usez  en  autres  plus  bas  courtes  du  roialme.  QueQ 
**  claym,  liberte,  et  franchise  le  Roy  lour  benignement  alloua 
"  et  ottroia  en  plein  parlement."  Rolls  of  Pari.  vol.  iii.  p.  244. 

f  In  the  27th  of  Hen.  VI.,  1449,  upon  a  controversy  between 
William  Earl  of  Arundel,  and  Thomas,  sixth  earl  of  Devon,  for 
precedency.  The  King  referred  the  dispute  to  a  committee  of 
Lords;  and  with  the  advice  of  the  Peers,  desired  **  that  the 
**  Judges  of  the  law  of  the  land,  being  in  the  same  Parliament," 
should  investigate  the  subject,  and  report  their  opinion  to  his 
Majesty  and  the  Lords  in  Parliament.  The  documents  were 
accordingly  submitted  to  the  Judges,  '<  who  sayen  and  declaren, 
<<  after  theire  conceites,  that  it  is  mater  of  Parlement,  long3mg 
**  to  the  Kynges  highnesse,  and  to  his  lordes  spirituell  and  tem- 
<'  porell  in  Parlement,  by  theym  to  be  decided  and  deter- 
<<  myned."  Then  did,  however,  state  their  construction  of  the 
act  under  which  the  Earl  of  Arundel  clawed,  but  added,  **  that 
^  it  belongeth  to  be  discussed  and  determyned  by  the  Kyng 
<'  and  his  lordes,  and  not  otherwise.'*  Whereupon  the  King, 
by  the  advice  and  assent  of  the  peers,  decided  the  question  in 
favour  of  the  Earl  of  Arundel,  with  a  salvo  jure  of  the  Earl  of 
Devon.    Rolls  of  Parliament,  vol.  v.  p.  148. 
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had  no  jurisdiction;  that  the  King  and  the  peers  in  par-  1831. 
liament  formed  the  only  tribunal  to  which  such  questions 
could  be  submitted ;  and  that  the  rules  by  which  they  were 
governed  differed  from  those  of  the  common  law.  To 
suppose  that  peerages  are  subject  to  the  same  principles  of 
law  as  land  would  be  to  impose  upon  them  tHose  incidents 
to  which  land  is  subject, — fines,  recoveries,  mortgage, 
tenantcy  by  the  courtesy,  surrender,  alienation,  the  statute 
of  limitations,  &c.,  none  of  which  are  consistent  with  the 
dignity,  nor  even  with  the  existence,  of  the  peerage. 

My  motive  for  pressing  these  facts  must  be  obvious, 
because  if  I  can  show  that  a  grant  by  the  crown  of  a 
jpeerage  to  a  man  and  his  ^^  heirs  male''  is  a  totally  dis- 
tinct thing  from  a  grant  of  lands  to  a  man  and  *^  his  heirs 
<*  male,"  and  totally  distinct,  also,  from  a  grant  of  a 
peerage  to  a  man  and  ^*  the  heirs  male  of  his  body^*  I 
apprehend  there  is  no  remaining  difficulty  in  the  case. 
Upon  the  question,  whether  the  sovereign  can  grant  a 
dignity  to  a  man  and  his  heirs  male,  very  little  need  be 
said.  The  right  of  the  crown  to  create  a  peerage,  with 
any  limitation  of  the  dignity  it  may  think  proper,  has 
never  been  disputed.  The  most  jealous  writers  on  the 
royal  prerogative  have  not  ventured  to  raise  a  doubt  on 
the  subject ;  and  this  power  has  been  exercised,  with  every 
variety  of  limitation,  from  the  Conquest  to  the  present 
hour.  A  peerage  depends  for  its  very  existence  upon  the 
royal  will :  it  endures  only  under  such  circumstances,  and 
for  so  long  a  time,  as  its  creator  is  pleased  to  prescribe ; 
and  when  that  term  has  expired,  it  returns  to  the  vacuity 
from  which  it  sprung.  Unlike  any  other  species  of  in- 
heritance, it  arises  from  nothing  that  is  tangible  or  visibloi 
it  is  in  its  nature  a  thing  dependent  upon  the  piece  of 
parchment  which  gave  it  birth,  and  can  know  of  no  other 
principle  of  government  than  what  is  expressed  in  that 
parchment.  To  denj&the  power  of  the  crown  to  point  out 
in  what  way  a  thing  snail  be  enjoyed,  which  exists  only  by 
the  exercise  of  its  prerogative,  would  be  tantamount  to 
raising  a  doubt  as  to  the  prerogative  itself;  and  I  may 
safely  affirm,  that  there  is  no  instance  on  record  in  which 
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18SK  the  absolute  and  uncontrollable  right  of  the  crown  to 
create  a  dignityi  in  what  manner,  and  with  what  liinit- 
ation^  it  thought  fit,  has  ever  been  questioned.  Doubts 
have  indeed  been  raised  by  this  House  as  to  the  power  of 
the  sovereign  to  grant  a  higher  precedency  to  a  peer 
within  these  walls  than  would  belong  to  the  date  of  the 
patent  of  his  creation ;  but  this  occurred  for  the  first  ttme 
in  the  reign  of  Charles  the  First,  a  period  memoraUe  for 
the  struggle  respecting  prerogative.  The  question  wai 
then  discussed,  not  as  to  whether  the  crown  originallj 
possessed  the  power,  but  whether  it  had  not  resigned  so 
much  of  its  prerogative  when  King  Henry  the  Eighth 
gave  his  assent  to  the  statute  for  *<  Placing  the  Liords."* 
It  is  remarkable,  however,  that  Charles  the  First  neter 
admitted  that  he  did  not  possess  the  right  to  grant  aoy 
precedency  he  pleased ;  and  I  think  it  can  be  shown,  that, 
until  the  act  for  the  union  with  Scotland,  the  crown  might 
legally  do  so.  I  have  stated  this  with  the  view  of  proviig 
the  absolute  power  which  the  constitution  vests  in  the 
sovereign  with  respect  to  peerages ;  but  it  is  not  likely  thit 
your  Lordships,  who  derive  your  honours  firom  the  crowDi 
will  suffer  a  question  to  be  raised  at  this  bar  as  to  the 
power  of  the  King  to  limit  a  peerage  in  any  way  he  may 
think  fit ;  nor  do  I  anticipate  such  an  objection  from  the 
Attorney-General,  for  whatever  difficulties  he  may  uige 
with  respect  to  this  claim,  they  surely  cannot  be  fbunded 
upon  a  doubt  as  to  the  prerogative  of  the  crown. 

My  attention  was  directed  by  a  noble  lord  to  a  treatise 
on  the  peerage,  which  is  attributed  to  Judge  Doddridge 
A  manuscript  copy  of  that  work  exists  t>  from  which  I 
shall  read  a  short  passage.  Speaking  of  the  power  of  the 
crown  to  create  a  dignity  with  any  limitation  it  please^ 
Judge  Doddridge  says,  "  As  it  is  in  the  King,  the  head, 
**  originally  to  create  and  make  his  spring  or  well  of 
**  honour,  so  he  may  cut  the  channel  for  carriage  of  the 
^*  stream  thence  in  such  manner  as  it  pleaseth  him ;  for 

*  Stat.  31  Hen.  VIII.  c.  10. 

t  Lansdowne  MS.  No.  866.     Sec  p.  258,  259. 
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**  *  cujus  est  dare,  ejus  est  disponere.'    Yea,  he  may  leaFe        1831. 
**  it  without  any  stream  or  derivation  if  he  will,  creating      ^-^v^*^ 
*«  only  for  life."  "^^  '""•* 

The  Lord  Chancellor. — In  the  copy  which  I  had,  it  stood 
**  or  for  term  de  autre  vie*' — "  some  other  man's  life,  as 
«  some  hold  opinion  in  9  Henry  VI.  29." 

Mr.  Nicolas. — It  is  a  wrong  quotation.  In  the  earlier 
editions  it  is  correctly  said  to  have  occurred  in  the  92d  of 
Henry  VI.  *     It  is  a  mere  supposititious  case. 

7^e  Lord  Chancellor. —  It  is  arguendo  merely.  It  is 
clearly  assumed  arguendo,  because  the  report  makes  Jus* 
tice  Danby  say,  <<  £t  sic  posito  que  home  soit  fait  conte  a 
**  terme  d*auter  vie  et  il  port  brief  ad  respondendum  comiti 
**  ut  oportet  et  pendant  ie  brief  cesty  a  que  vie  devy  jeo 
^  di  que  cest  brief  abatera  purceo  q  il  ad  perdu  son  nom 
««  de  conte,"  &c. 

Mr.  Nicolas. — There  is,  however,  the  case  of  the  Earii 
of  Rutland,  who  was  created  to  that  title,  to  hold  to  him 
daring  the  life  of  his  father.  But  the  power  of  the  crown 
to  create  a  peerage  for  any  term  it  thinks  proper  will  be 
best  proved  by  a  short  analysis  of  all  grants,  from  the 
earliest  on  record  to  the  accession  of  Edward  the  Fifth ; 
from  which,  and  from  the  singular  limitations  cited  by 
Mr.  Pepys,  it  will  appear  that  there  is  scarcely  any  degree 
of  kindred,  or  any  alliance  by  marriage,  that  has  not  been 
included  in  the  remainders  of  peerages.  The  extreme  pre- 
cision with  which  words  of  limitation  are  introduced  in 
early  patents  is  extraordinary,  and  it  appears  as  if  the 
crown  was  most  careful  in  defining  who  should  inherit 
under  the  grants.  There  are  forty-one  earldoms  to  a 
grantee  and  his  heirs;  three  earldoms  to  a  grantee  and 
bis  heirs  by  a  pajrticular  wife;  seven  earldoms  and  one 
marquisate  to  grantees  and  the  heirs  of  their  bodies ;  seven 
earldoms  and  two  dukedoms  to  grantees  for  life;  two 
earldoms  and  three  baronies  to  grantees,  without  any 
words  of  limitation;  one  earldom  to  the  grantee  during 
the  life  of  another  person ;  one  earldom,  in  the  reign  of 

•  Y.  B.  32  Hen.  VI.  29. 
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1831.        Richard  the  Second,  to  be  held  during  the  King^s  pleasure. 

'^^v^       There  were  seventy-six  peerages  to  the  grantee  and  the 

^^'^^cLAm.*^**  heirs  male  of  his  body;  two  earldoms  to  a  grantee  and  the 

heirs  male  of  his  body  by  a  particular  woman ;  five  peeiv 
ages  to  a  grantee  and  his  heirs  male  for  ever*:  and  two 
baronies  to  a  grantee  and  his  heirs,  they  being  lords  of  a 
particular  manor.     Since  that  period  peerages  have  been 
granted  with  still  more  extraordinary  remainders  than  thesCi 
There  is  an  instance  of  a  peerage  to  a  grantee  for  lifi^ 
remainder  to  the  grantee's  son-in-law,  and  his  heirs  mak 
by  the  daughter  of  the  first  grantee :    to  a  grantee^  wilk 
remainder  to  his  second  son  and  the  heirs  male  of  his  body, 
fiiiling  which,  to  his  eldest  son  and  his  issue  male.    So 
absolute,   indeed,  is  the  prerogative  of  the    crown  with 
respect  to  peerages,  that  there  is  an  instance,  in  the  reign 
of  James  the  First,  of  a  grant  of  a  peerage  of  England, 
with  precedency  next  to  the  barons  of  England,  but  the 
grantee  was  not  to  have  a  voice  in  this  House :  and  dig- 
nities have  also  been  granted  for  life ;  others  during  the 
King's  pleasure,  or  during  the  life   of  another  person** 
They  have  likewise,  as  I  have  just  stated,  been  annexed  to 
the  tenure  of  a  particular  manor,  and   they   have  been 
granted  in  reversion ;  so  that  there  are  no  limits  whatever 
to  the  power  of  the  crown  in  creating  a  dignity. 

LKffd  Wtpiford.  —  Grants  of  peerages,  at  this  day,  are 
generally  to  A.  B.  and  the  heirs  male  of  his  body ;  that  is^ 
to  the  heirs  male  of  the  body  in  reversion. 

Mr.  Nicolas.  —  But  the  grant  in  reversion  to  which  I 
refer,  namely,  of  the  earldom  of  Desmond,  was  to  Sir 
William  Fielding,  to  take  effect  on  the  death  of  Lord 
Preston,  if  Lord  Preston  died  without  heirs  male  of  his 
body. 

The  Lord  Chancellor. — There  is  one  passage  heref  which 

*  See  the  Appendix  to  the  Report  on  the  Dignity  of  a 
Peer. 

f  The  Lord  Chancellor  here  alluded  to  a  passage  cited  from 
page  18.  of  the  Fourtli  Peerage  Report,  for  the  purpose  of 
proving  that  honours  were  not  subject  to  the  same  rules  of  law 
as  lands. 
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I  do  not  think  does  you  much  good:  "  And,  in  truth,  the        1831. 
**  grant  of  a  dignity  to  a  man  and  his  heirs  is  a  grant  to       ^""^"^^ 
"  him  and  the  heirs  of  his   body  only,  and  will  convey        claim. 
**  nothing  to  collaterals :  that  is  according  to  the  nature  of 
"  the  writ." 

Mr.  Nicolas.  —  That  is  applied  to  heirs,  and  not  to 
heirs  male. 

Hie  Lord  Chancellor. — Then  you  say,  in  a  grant  to  a  man 
and  his  heirs,  you  supply  the  word  "body"  to  the  heirs; 
and  that,  though  a  grant  to  a  man  and  his  heirs  is  not  a 
grant  in  fee  but  in  tail,  yet  a  grant  to  a  man  and  his  heirs 
male  lets  in  collaterals. 

•    Mr.  Nicolas. — In  all  cases  of  grants  from  the  crown, 
excepting  grants  of  lands. 

The  Lord  Chancellor.  —  Then  why  should  the  word 
*^  male"  make  a  difference  in  such  a  grant?  In  a  grant  to 
a  man  and  his  heirs  you  supply  the  body  and  make  it  a  tail. 

Mr.  Nicolas. — The  cases*  which  I  cited  at  the  com- 
mencement of  my  address  to  your  Lordships  prove,  be- 
yond the  possibility  of  controversy,  that  the  words  "heirs 
male,"  in  a  grant,  can  never  be  construed  to  mean  "  heirs 
**  male  of  the  grantee's  body."  Grants  of  peerages  to  a 
roan  and  his  heirs  occurred  only  at  a  very  early  period, 
^hen  the  rules  respecting  dignities  were  little  understood 
or  settled.  I  quoted  the  Reports  of  the  Lords'  Commit- 
tees, because  they  define  the  distinction  between  lands  and 
honours;  but  the  passage  which  your  Lordship  has  just 
read  is  not  the  one  referred  to  by  me,  though  it  occurs  in 
the  same  page. 

The  Lord  Chancellor.  —  On  the  authority  of  the  Com- 
mittees, in  their  Report,  a  grant  to  a  man  and  "his  heirs" 
supplies  the  "body"  to  make  it  an  estate  tail;  then  you 
argue,  that  instead  of  a  grant  to  a  man  and  his  *^  heirs 
*^  male"  being  limited  to  a  man  and  the  heirs  male  of  his 
body,  you  are  not  to  add  "  of  the  body,"  but  go  to  collaterals. 

Mr.  Nicolas. — There  is  no  grant  of  a  peerage,  I  believe, 
to  a  man  and  his  heirs,  subsequent  to  the  reign  of  Richard 

*  See  page  260.  et  seq. 
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1831.  the  SecoDd.  At  that  period  the  crown  exercised  a  pre- 
rogative respecting  dignities,  which  would  destroy  the 
proudest  privilege  of  your  Lordships ;  for  there  are  in« 
stances  of  a  person  not  succeeding  under  a  patent  unUl  the 
crown  thought  proper  to  allow  him.*  But  supposing  that 
the  opinion  of  the  Lords'  Committees,  with  respect  to  a 
grant  to  a  man  and  his  heirs,  be  correct,  it  is  merdy  one 
of  those  anomalies  of  which  the  law  furnishes  so  maoy 
instances ;  and  which,  like  the  doctrine  of  the  half  Uood^ 
cannot  be  accounted  for. 

The  Lord  Chancellor.  —  The  House  is  not  bound  by  thk 
It  is  the  report  of  a  Committee ;  it  is  the  opinion  of  a  veiy 
learned  man ;  but  then  if  it  is  not  binding  against  you,  no 
more  is  it  binding  for  you ;  so  that  there  is  no  use  in  riting 
the  authority.  It  is  the  report  of  one  of  the  most  learned 
lawyers,  deserving  the  most  high  and  profound  respect 
Mr.  Nicolas.  —  I  am  aware  that  there  are  many  state- 

*  Aymer  de  Valence,  who  succeeded  his  father,  Willini 
Earl  of  Pembroke,  in  1296,  but  was  not  allowed  that  dignitf 
until  the  accession  of  Edward  the  Second,  in  IS08.  The  earl- 
dom of  Gloucester  was  granted  by  Edward  the  Third  to  Hi^ 
de  Audley  and  his  heirs.  He  left  an  only  daughter  his  heireM, 
but  neither  she  nor  her  descendants  ever  enjoyed  the  earldom. 
Upon  this  subject,  and  in  reference  to  the  writ  authorisng 
Hugh  de  Courtenay  to  assume  the  title  of  Earl  of  Devon,  the 
Lords'  Committees  on  the  Dignity  of  a  Peer  of  the  Reahn 
observe :  *'  This  transaction  seems  to  amount  to  a  recognitioD, 
**  on  the  part  of  the  Crown,  of  the  right  of  Hugh  to  be  Eari  of 
«  Devon,  by  descent  from  the  family  of  Redvers,  and  to  gifo 
<<  him  precedency  accordingly.  Probably  some  similar  re- 
**  cognition  on  the  part  of  the  Crown,  as  a  matter  of  grace  taii 
^'Javour  rather  than  of  rights  was  formerly  deemed  necestaiy 
*<  when,  in  any  family,  a  dignity  had  been  granted  to  hein 
«<  generally,  and  one  or  more  females,  or  persons  claimiDg 
**  through  females,  became  heirs  or  coheirs  of  the  origiosl 
"grantee."  (Third  Report,  p.  168.)  The  proceedings  with 
respect  to  the  earldom  of  Pembroke,  on  the  decease  of  Aymer 
de  Valence,  s.  p.,  in  1323,  and  of  Suffolk,  in  1385,  also  show 
the  power  which  the  Crown  considered  itself  to  possess  oTer 
honours.     See  Third  Peerage  Report,  pp.  130.  171. 
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ments  in  those  Reports  which  are  not  founded  in  law^  at        IdSl. 
least,  which  are  very  much  questioned  by  men  of  great 
legal  judgment. 

The  Lord  Chancellor.  —  There  is  no  doubt  of  that. 

Lord  Wtpiford.  —  I  have  found  that  which  is  very  im- 
portant for  you.*  It  is  clear  a  peerage  cannot  be  sur- 
rendered by  recovery.  By  recovery  you  can  surrender  a 
right  which  belongs  to  you ;  but  I  have  always  considered 
that,  by  the  constitution  of  this  country,  a  peerage  cannot 
be  surrendered  by  A,  for  it  is  conferred  for  the  benefit  not 
only  of  A,  but  of  B ;  it  is  not  so  much  a  private  interest  as 
a  public  right,  for  peers  are  bom  counsellors  of  state. 
Now  it  is  quite  manifest  that  an  individual  cannot  surren- 
der that  which  he  does  not  hold  for  himself  alone,  but  for 
another. 

The  Lord  Chancellor.  —  And  there  can  be  no  compens- 
ation to  the  common  vouchee ;  that  would  be  the  public. 

Mr.  Nicolas.  —  The  case  to  which  the  noble  Lord 
alludes  is  that  of  Purbeck,  which  I  have  already  cited; 
and  the  words  I  read  were  the  observation  of  Lord  Sbafles* 
bury,  who  a  few  years  before  had  been  Lord  Chancellor, 
and  who  drew  the  important  distinction  between  lands  and 
honours,  upon  which  the  House  acted  when  giving  judg- 
ment on  that  claim. 

The  Lord  Chancellor. —  The  distinction  he  takes  is  agree* 
able  to  the  way  in  which  it  would  be  regarded  as  an  office;  but 
this  is  an  office  and  trust  for  the  benefit  of  the  public ;  and 
therefore  to  talk  of  suffering  a  recovery  of  an  office  of  that 
kind  is  inconsistent  with  the  nature  of  a  recovery.  You 
cannot,  for  instance,  make  a  common  vouchee  in  a  plea; 
you  cannot  compensate  for  the  value,  which  stands  on  a 
l^al  fiction  that  it  cannot  be  done  without  compensation. 
The  party  beneficially  interested  is  the  public^  and  how 
can  you  compensate  the  public  ? 

Mr.  Nicolas. — Supposing  the  crown  has  the  power  of 
granting  a  dignity  to  a  man  and  his  heirs  male,  I  would 
ask  on  what  ground  it  is  to  be  considered  more  extraordi- 

*  Lord  Wynford  here  adverted  to  the  report  of  the  Pqrbeck 
case,  in  Shower's  Parliamentary  Cases. 
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1831.        nary  to  grant  a  dignity  to  a  man  and  his  heirs  male,  coBa- 
teral  as  well  as  lineal^  than  to  the  heirs  male  of  his  io^ 
excepting  that  in  the  one  case  the  bounty  of  the  sovereign 
is  more  extensively  exercised  than  in  the  other?     Is  there 
any  thing  so  absurd  in  the  crown  granting  a  dignity  to  the 
males  of  a  particular  family,  that  it  must  be  void  ?    Is  not 
such  a  limitation  more  consistent  with  common  sense  than 
to  confer  a  peerage  upon  a  man  and  the  heirs  of  his  body, 
by  which  grant  the  dignity  often  devolves  upon  persons  of 
a  different  name,  and  perhaps  in  a  much  lower  station  in 
society,  than  the  first  grantee,  and  partaking  of  little  of  hb 
blood  ?     For  example,  in  cases  of  Baronies  by  writ,  where 
the  honour  is  frequently  vested  in  individuals  who  trace 
their  pedigree  to  the  first  peer  through  four  or  five  distind 
families.     The  most  ancient  titles  may,  in  these  instuices, 
descend  to  persons  in  the  lowest  grade  of  society,  who  by 
their  habits  are  little  suited  to  increase  the  dignity,  or  by 
their  education  to   add  to  the  wisdom,  of  this  House; 
whereas,  by  limiting  a  peerage  to  a  man   and  his  hein 
male,  collateral  as  well  as  lineal^  the  crown  knows  that  the 
blood  of  those  who  inherit  the  dignity  must  always  be  as 
pure  as  that  of  the  original  grantee,  and  that  whatever  may 
be  the  defects  of  those  who  may  succeed  under  the  gran^ 
meanness  of  birth  can  never  be  one.     If  these  arguments 
can  be  urged  in  favour  of  peerages  being  conferred  upon 
*^  heirs  male  collateral"  in  ordinary  instances,  they  apply 
a  fortiori  to  the  present  claim.     Hugh  Courtenay  was  al- 
lowed the  earldom  of  Devon  in  the  reign  of  Edward  the 
Third,  in  consequence  of  his  being  the  heir  of  the  family 
of  De  Red  vers,  who  enjoyed  that  dignity  from  the  time  of 
Richard  the  First.     He  was  succeeded  in  the  earldom  by 
his   son   of  the   same  name,   who  married  Margaret  de 
Bohun,  the  grand-daughter  of  King  Edward  the  First,  and 
thus  became  nearly  allied  to  the  reigning  sovereign.     The 
earldom  continued  vested  in  the  heirs  male  (who  were  also 
the  heirs  general)  of  Hugh  the  first  earl  until  the  1st  of 
Edward  IV.,  when  it  was  forfeited  by  the  attainder  of 
Thomas  the  sixth  earl.     On  the  accession  of  Henry  the 
Seventh,  in  1485,  Sir  Edward  Courtenay  (the  descendant 
of  a  brother  of  Edward  the  third  earl)  was  the  heir  male  of 
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his  house,  and  was  created  Earl  of  Devon,  to  him  and  the  1831. 
heirs  male  of  his  body.  By  the  attainder  of  Thomas  the 
sixth  earl,  all  the  lands  of  the  Courtenay  family  were  for- 
feited to  the  crown,  and  great  part  of  them  were  granted 
to  Sir  Edward  the  new  earl  of  Devon.  From  that  time 
until  the  reign  of  Mary,  it  was  the  manifest  desire  of  the 
crown  to  place  the  heir  male  of  Hugh  Earl  of  Devon  and 
Margaret  de  Bohun,  in  the  same  position  as  if  the  attain- 
der of  the  sixth  earl  had  been  reversed.  Mr.  Pepys  has 
explained  why  that  attainder  was  suffered  to  remain  on  the 
statutes,  namely,  because  its  removal  would  have  revived 
the  right  of  the  heirs  general  to  the  lands.  That  some 
cogent  reason  alone  prevented  the  reversal  of  the  attamder 
is  proved  by  this  fact,  that  of  the  fourteen  peers  who  were 
attainted  in  the  1st  of  Edward  IV.,  the  heirs  of  all  except- 
ing the  Earl  of  Devon  were  restored  to  their  honours, 
though  few  of  the  persons  so  restored  possessed  the  politi- 
cal influence  of  Sir  Edward  Courtenay.  He  had  shared 
the  fortunes  of  Henry  the  Seventh,  and  was  attainted  by 
Richard  the  Third,  which  attainder  was  reversed  as  soon 
as  Henry  obtained  the  crown.  In  the  patent  creating  him 
£arl  of  Devon,  his  descent,  as  heir  male  of  Hugh  Earl  of 
Devon  and  from  the  grand-daughter  of  King  Edward  the 
First,  is  specially  mentioned,  as  forming,  together  with  his 
services,  the  motives  for  his  elevation.  He  had,  at  the 
time  of  hb  creation,  a  son.  Sir  William  Courtenay,  who 
married  the  sister  of  the  reigning  queen,  and  the  coheiress 
of  King  Edward  the  Fourth.  Sir  William  was,  however, 
attainted  in  his  father's  lifetime,  and  did  not  inherit  the 
earldom ;  but  in  the  3d  of  Henry  VIII.,  he  was  created 
£arl  of  Devon,  to  him  and  the  heirs  male  of  his  body,  he 
having  issue  male.  In  that  charter  his  alliance  with  the 
blood  royal,  and  his  descent  as  heir  male  of  Hugh  Earl  of 
Devon,  are  mentioned  as  the  chief  considerations  for  the 
grant  Here  then  there  is  in  two  instances  decided  evi- 
dence of  the  favour  with  which  both  Henry  the  Eighth 
and  his  father  Henry  the  Seventh,  contemplated  the  heir 
male  of  Hugh  Courtenay  the  second  earl  of  Devon.  On 
two  occasions'  was  the  person  who  possessed  that  character 
restored  to  the  title  of  his  ancestors  by  a  new  patent,  be- 
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18S1.  cause,  from  peculiar  circumstances,  his  restoration,  by  the 
reversal  of  their  attainders,  could  not  be  effected  without 
reviving  interests  adverse  to  those  of  the  individuals  whom 
it  was  the  object  of  the  crown  to  benefit.  As  the  grantee 
in  both  cases  had  a  son,  there  was  every  prospect  of  the 
dignity  thus  restored  continuing  in  their  male  descendants ; 
and  it  was  therefore  unnecessary  to  provide  for  so  impro- 
bable an  event  as  the  failure  of  issue  male. 

This  fact  is  remarkable  if  contrasted  with  the  conduct  of 
Queen  Mary,  at  the  time  when  the  person  to  whom  she 
restored  the  honours  of  his  family  was  the  last  male  of 
that  branch  of  the  house  of  Courtenay.  Before,  however, 
adverting  to  the  patent  under  which  Lord  Courtenay 
claims,  it  must  be  observed  that  Sir  William  Courtenay 
died  very  soon  after  his  creation,  leaving  a  son,  Henry 
Courtenay,  who  succeeded  to  the  earldom  granted  to  his 
father,  and  having  obtained  the  reversal  of  his  fathers  at- 
tainder, he  also  succeeded  to  the  earldom  granted  to  his 
grandfather  by  King  Henry  the  Seventh.  He  was  subse- 
quently created  Marquis  of  Exeter,  but  from  his  near  con- 
nection with  the  blood  royal,  being  the  grandson  and  one 
of  the  heirs  of  King  Edward  the  Fourth,  he  became  an 
object  of  Henry  the  Eighth's  jealousy,  and  was  executed 
and  attainted  of  hi^h  treason  in  1539.  The  next  person 
in  the  pedigree  is  Sir  Edward  Courtenay,  the  grantee  of 
the  patent  before  your  Lordships.  He  was  an  only  child, 
and  the  last  male  descendant  of  the  elder  branch  of  his 
family.  During  the  remainder  of  the  reign  of  Henry  the 
Eighth,  and  in  that  of  Edward  the  Sixth,  he  was  confined 
in  the  Tower,  lest  his  proximity  to  the  succession  might 
endanger  the  reigning  sovereign ;  but  upon  the  accession 
of  Queen  Mary,  a  total  chancre  took  place  in  his  fortunes. 
He  was  immediately  liberated,  loaded  with  favours,  and 
restored  by  a  new  patent,  to  the  dignity  of  Earl  of  Devon. 
The  earl  was  then  unmarried,  and  his  next  heir  male  was 
Sir  William  Courtenay  of  Powderham,  who,  like  himself, 
was  descended  from  Hugh  the  second  Earl  of  Devon  and 
Margaret  de  Bohun,  and,  in  the  event  of  the  earl's  dying 
without  male  issue,  would  have  become  their  heir  male. 
It  is  matter  of  history  that  Queen  Mary  was  personally 


OITOir  TKEMAOm 
CLAIM. 


ON   APPEALS   AND   WRITS    OF   ERROR.  S79 

attached  to  Sir  Edward  Courtenay,  and  may  naturally  be  18S1. 
supposed  to  have  been  actuated  by  as  much  consideration 
for  the  state  of  his  family  in  relation  to  the  earldom  of 
Devon,  as  her  father  and  grandfather  evinced  when  they 
expressly  stated  in  their  grants  of  that  dignity,  that  their 
principal  motive  for  those  creations  was,  that  the  respec- 
tive grantees  were  heirs  male  of  the  former  earls.  That 
the  Queen  was  animated  by  such  a  feeling,  and  that  she 
desired  to  imitate  the  conduct  of  her  predecessors,  is  placed 
beyond  a  doubt  by  this  patent.  Independently  of  the  har 
bendum,  she  granted  to  Sir  Edward  Courtenay  and  his 
heirs  male  the  same  precedency  and  privileges  as  any  of 
his  ancestors  heretofore  Earls  of  Devon  had  ever  held  or 
enjoyed;  and  thus,  so  far  as  the  grantee  was  concerned, 
her  Majesty  manifestly  intended  that  patent  to  act  as  a 
complete  restoration  of  the  original  earldom:  in  other 
words,  it  was  her  purpose  to  place  him  in  the  same  posi- 
tion as  if  the  attainders  of  his  ancestors  had  been  reversed. 
Why  she  did  not  accomplish  that  object  by  reversing  those 
attainders  lias  been  already  explained.  If  Queen  Mary 
intended  this  grant  to  act  as  a  restoration  of  the  original 
earldom  to  Sir  Edward  Courtenay,  there  is  a  certain  clue 
to  her  intention  with  respect  to  the  habendum.  To  sup- 
pose that  it  was  meant  to  restore  the  dignity  to  one  person 
and  the  descendants  of  his  body  only,  from  considerations 
which  applied  as  cogently  to  others,  would  be  to  impute  to 
the  crown  an  imperfect  design ;  and  it  would  have  been 
an  act  of  great  injustice  to  the  other  male  descendants  of 
Hugh  the  second  Earl  of  Devon.  No  reason  can  possibly 
be  imagined  why  the  Queen,  whose  favourable  disposition 
towards  Sir  Edward  Courtenay  is  indisputable,  should 
have  confined  her  bounty  to  him,  whilst  every  motive,  as  a 
sovereign  and  as  a  woman,  must  have  prompted  her  to  the 
graceful  and  generous  act  of  restoring  to  one  of  the  most 
ancient  and  illustrious  families  in  her  dominions  those 
honours  which  they  had  enjoyed  for  centuries,  and  of 
which  their  incorruptible  loyalty  to  their  lawful  sovereign 
bad  alone  deprived  them. 

It  may  be  asked,  whether  it  be  probable  that  the  patents 
of  Henry  the  Seventh  and  Henry  the  Eighth  were  not 
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I8SI.  inspected  when  this  instrument  was  issued;  and  if  so^ 
from  what  other  motive  than  the  desire  to  benefit  the  col- 
lateral heir  male  could  the  omission  of  the  words  **  de 
corpore**  arise,  when  they  occur  in  both  the  previous 
grants?  If  it  were  intended  that  the  patent  should  operate 
in  favour  of  the  heirs  male  of  the  body  of  the  grantee  only, 
proper  words  for  the  purpose  stood  before  the  person  who 
prepared  this  instrument  in  the  grants  to  the  earl's  an- 
cestors,  as  well  as  in  every  other  grant  of  peerage  in  the 
preceding  eighty  years,  and  which  words  actually  occur  in 
every  subsequent  creation  by  that  sovereign*  Upon  no 
principle  of  fair  reasoning,  then,  can  it  be  contended,  that 
notwithstanding  the  crown  rejected  the  usual  words  ''  to 
<*  him  and  the  heirs  male  of  his  body,"  and  substituted  for 
them  the  words  ^^  to  him  and  his  heirs  male  for  ever,"  it 
was  intended  to  grant  the  same  estate  in  the  dignity  as 
would  be  conveyed  by  the  words  "  heirs  male  of  his  body;" 
and  the  conclusion  seems  inevitable,  that  the  words  **  his 
**  heirs  male  for  ever"  have  a  totally  distinct  effect  The 
limitation  of  the  earldom  granted  to  Sir  Edward  Cour- 
tenay,  though  not  unprecedented,  was  certainly  unusual; 
but  the  situation  of  the  grantee  and  the  next  heir  male  of 
the  Courtenay  family  was  extraordinary;  and  as  their 
respective  hereditary  claims  could  only  be  met  by  a  devi- 
ation from  the  general  limitation  of  dignities,  such  a  devi- 
ation is  not  a  subject  for  surprise,  much  less  for  suspicion 
as  to  the  intention  with  which  it  occurred. 

I  am  well  aware  that  the  patent  on  which  this  claim  b 
founded  must  be  construed  by  its  contents  alone,  and  that 
it  must  receive  its  interpretation  from  what  occurs  within 
its  four  corners :  but  as  the  habendum  is  uncommon ;  as  a 
doubt  may  be  raised,  from  the  supposed  analogy  between 
lands  and  honours,  whether  the  crown  could  make  such  a 
grant;  and  as  an  inference  may  be  drawn  from  these  cir- 
cumstances, that  the  words  ^^  heirs  male,"  as  contradis- 
tinguished from  "  heirs  male  of  the  body,"  were  accidentally 
used,  or  at  least  were  not  intended  to  bear  the  construction 
which  it  is  submitted  they  must  receive,  it  appeared  ma* 
terial  to  state  those  facts  in  the  history  of  the  earldom  of 
Devon  to  which  I  have  taken  the  liberty  of  calling  atten- 
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tion,  because  they  most  satisfactorily  account  for  tbe  oc^  18S1. 
currence  of  this  limitation  in  the  patent  of  Queen  Mary^ 
and  put  the  question  of  *^  intention"  beyond  the  possibility 
of  being  controverted,  —  namely,  that  it  was  her  Majesty's 
purpose  to  place  all  the  male  descendants  of  Hugh  Cour- 
tenay  the  first  Earl  of  Devon  in  the  same  situation,  with 
respect  to  that  earldom,  as  they  would  have  occupied  if  the 
attainders  which  impeded  the  descent  of  the  original  dignity 
had  been  reversed. 

The  favour  with  which  male  heirs  are  contemplated  by 
the  crown  in  all  countries  is  well  known.  It  is  only  neces- 
sary to  travel  to  Scotland  for.  numerous  examples  of  grants 
to  heirs  male  general ;  whilst  the  cases  referred  to  by  Mr. 
I^cpys,  and  to  which  I  shall  likewise  advert,  show  that  they 
have  existed  also  in  England  in  the  fourteenth,  fifteenth, 
sixteenth,  and  seventeenth  centuries.  The  purport  of  the 
arguments  of  the  Attorney-General  in  the  Annandale  case 
was,  that  *^  the  rule  of  law  is  the  same  whether  applied  to 
^  an  English  or  a  Scotch  peerage;  and  that  unless  there  be 
^  something  in  the  instrument  itself  to  show  that  the  words 
^*  *  heirs  male'  were  to  have  so  confined  a  construction, 
^<  you  cannot  construe  '  heirs  male'  into  ^  heirs  male  of  the 
**  *  body.' "  If  this  were  not  the  case,  the  words  "  of  the 
^  body"  in  patents  would  be  mere  surplusage;  but  when  it 
has  been  ruled  that  they  are  of  the  utmost  importance,  it 
is  impossible  to  suppose  that  an  instrument  in  which  they 
do  not  occur  can  have  the  same  effect  as  one  in  which  they 
are  inserted. 

TAe  Lord  Chancellor.  —  The  Annandale  peerage  is  a 
Scotch  case;  but  to  show  that  you  can  take  no  benefit  from 
that,  you  have  been  just  showing  that  a  fine  cannot  be  levied 
of  a  peerage  in  this  country  in  such  a  manner  as  to  bar  issue 
male  or  to  bar  issue  over,  and  that  an  honour  cannot  be  sur- 
rendered to  the  crown.  Now  there  is  not  the  least  doubt 
that  in  Scotland  an  honour  can  be  surrendered  to  the  crown, 
for  it  has  been  every  day's  practice;  it  was  constantly  done 
before  the  Union.  It  used  to  be  surrendered  to  the  crown, 
and  granted  out  on  new  enfeofinient:  and  so  completely 
does  it  follow  the  principle  of  land  in  that  country,  —  so 
much  was  it  considered  as  connected  with  tenure,  —  that  a 
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1831.  man  was  a  peer  in  Scotland,  and  sat  in  parliament,  in 
right  of  liis  wife,  —  a  commoner  marrying  a  peeress  sat 
and  voted  in  the  Scottish  parliament,  among  the  greater 
barons,  in  right  of  his  wife;  nay,  when  the  wife  died,  be 
sat  and  voted  as  tenant  by  the  courtesy.  That  has  never 
been  contended  for  in  modern  times,  except  where  it  was 
conceived  the  barony  was  by  tenure. 

Mr.  Nicolas.  —  Not  in  modern  times :  that  occurred  in 
former  times,  in  this  country  also,  repeatedly. 

The  Lord  Chancellor.  —  It  occurred  in  Scotland  up  to 
the  time  of  the  Union;  and  then  it  was  not  stopped 
because  the  principle  was  changed,  but  because  the  crown 
was  debarred  by  express  statute  from  creating  fresh  peers; 
so  that  the  principles  of  decision  as  to  peerage  cases  in  the 
two  countries  are  quite  different. 

Mr.  Nicolas. — I  referred  to  Scotch  peerages,  in  con- 
sequence of  the  desire  which  one  of  your  LfOrdships  ex* 
pressed  to  Mr.  Pepys  that  we  should  not  pass  over  the 
Scotch  cases*,  and  of  the  important  remark  of  a  noble  and 
learned  Lord,  ^^  that  whatever  might  be  the  difference 
*^  in  the  law  with  respect  to  Scottish  and  English  honours, 
**  yet  if  the  crown  has  the  power  of  creating  a  peer  with 
**  such  a  limitation,  the  same  rules  of  construction  apply 
"  equally  to  both."f  That  there  are  some  peculiarities  in 
the  law  of  Scottish  dignities  is  true,  but  I  know  of  none 
which  justify  the  words  "  heirs  male"  in  a  patent  of  peer- 
age in  Scotland  receiving  a  different  construction  from  that 
which  they  bear  in  an  English  patent.  Most  of  the  cir- 
cumstances which  a  noble  Lord  has  pointed  out  as  bang 
peculiar  to  a  Scotch  peerage,  namely,  surrenders,  regrants, 
and  tenancy  by  the  courtesy,  have  frequently  occurred  in 
English  peerages  so  late  as  the  reign  of  Henry  the  Seventh. 
The  observation  of  another  noble  Lord:f,  when  his  Ma- 
jesty's Attorney-General,  on  this  point,  "  that  the  rule  of 
"  law  is  the  same  in  both  countries  in  the  construction  of 
"  the  words  *  heirs  male'  in  a  patent  of  peerage;  and  that 
^^  unless  there  be  something  in  the  instrument  itself  to 
"  show  that  *  heirs  male'  was  to  have  so  confined  a  con- 

*  See  page  250. .  f  See  page  255. 
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«<  struction,  you  cannot  construe  ^  heirs  male'  into  ^  heirs  1881. 
*^  male  of  the  body,'"  is  deserving  of  the  greatest  attention, 
corroborated  as  that  opinion  was  by  one  of  the  highest 
legal  authorities  in  this  country,  Lord  Eldon,  who  re- 
marked, on  the  same  occasion,  '^  If  there  be  no  patent, 
'^  then  it  is  to  be  inferred  that  the  limitation  is  to  '  heirs 
**  *  male  of  the  body;'  but  if  the  patent  itself  appears,  then 
^'  you  are  to  decide  by  the  contents  of  the  patent  to  whom 
**  the  dignity  goes." 

It  has  been  argued,  that  a  dignity  cannot  be  granted 
to  a  man  and  his  heirs  male,  because  it  is  laid  down  that, 
in  England,  lands  or  tenements  cannot  be  so  granted 
by  the  crown;  or,  in  other  words,  that  such  a  patent 
of  peerage  would  be  void.  I  meet  this  objection  by  re- 
peating, that  the  dignity  of  the  peerage  is  not  a  tenement 
protected  by  the  statute  ^^  de  donis;"  that  honours  are  not 
subject  to  the  law  of  common  inheritances ;  and  I  advert 
to  the  decision  of  this  House  in  the  Purbeck  case,  in  support 
of  my  assertion ;  whilst  I  refer  to  the  Report  of  the  Com- 
mittees on  the  dignity  of  a  Peer  of  the  Realm*,  for  the 
most  conclusive  arguments  to  prove  the  impossibility  of 
honours  being  governed  by  the  same  rules  of  law  as  lands. 
But  if  I  had  to  contend  against  the  opinion  that  this  patent 
is  void,  I  would  ask  whether  the  patent  to  the  Earl  of 
Wiltshire,  in  the  reign  of  Richard  the  Second,  under 
which  he  was  summoned  to  and  sat  in  parliament,  be  also 
void  ?  whether  the  patent  to  Lord  Hoo  and  Hastings,  who 
sat  in  parliament  for  several  years,  or  to  Lord  Richmond 
Grey,  who  enjoyed  the  dignity,  and  exercised  the  functions 
of  a  peer  of  the  realm  for  eleven  years,  or  to  Lord  Egre- 
mont,  who  for  the  same  length  of  time  held  that  rank,  and 
acted  as  a  peer  in  parliament,  were  only  so  much  waste 
parchment?  Can  it  be  believed,  even  if  the  law  advisers  of 
Queen  Mary  were  so  utterly  unsuited  for  their  offices  as  to 
allow  her  Majesty  to  make  a  useless  and  unmeaning  mani- 
festation of  her  favour  to  her  own  kinsman,  and  the  man 
upon  whom  she  was  most  desirous  of  conferring  honours, 
that  they  had  a  precedent  for  their  folly  in  the  law  officers  of 

*  See  p.  265. 
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1831.  the  crown  in  the  reigns  of  Richard  the  Second  and  Henry 
the  Sixth  ?  or  that  their  ignorance  was  imitated  by  their  suc- 
cessors of  the  time  of  Charles  the  First,  when  two  patents  of 
peerage  were  granted  containing  not  merely  the  same  words^ 
— the  very  words  which,  if  that  opinion  be  just,  destroy  the 
l^al  existence  of  ihe  instrument, — but  a  preamble,  explain- 
ing in  the  fullest  manner  that  those  words  were  intended  to  do 
that  which,  I  submit,  Queen  Mary  and  her  predecessors  de- 
signed by  similar  patents;  namely,  to  create  peerages  to  which 
the  heirs  male  collateral  of  the  grantees  should  succeed  ? 

Before  ihe  conclusion  of  this  part  of  the  argument,  it  is 
necessary  to  remark,  that  at  the  time  when  three  of  those 
peerages  were  granted.  Sir  John  Fortescue  was  Chief 
Justice  of  England ;  and  is  it  to  be  credited  that  three  illegal 
patents  would  have  been  issued ;  or,  if  this  be  thought 
possible,  that  the  grantees  would  have  been  allowed  to 
exercise  the  functions  of  peers  of  the  realm,  whilst  that 
great  lawyer  filled  the  highest  judicial  office  in  this 
countr)-?*  These  patents  are  cited,  moreover,  as  incon« 
trovertible  evidence  of  the  right  of  the  crown  to  grant  a 
parage  to  "  heirs  male,"  because  they  show,  that  from 
the  K)urtcenth  to  the  seventeenth  century,  the  crown  has 
rt^K^tctlly  done  so.  The  royal  prerogative  being  part  of 
t)i«  c\>mmon  law,  its  peculiar  powers  can  only  be  evinced 
by  untii$puted  usage.  If,  therefore,  precedents  can  be 
mkiuceti  of  the  creations  of  peerages  to  "  heirs  male"  be- 
H)n'  the  Lovell  case,  they  establish  that  the  crown  originally 
IHV^'sseil  the  right  of  making  such  grants ;  and  if  the  right 
vvor  oxisteii,  it  can  only  be  lost  by  an  act  of  parliament 
The  Lovell  case  does  not  seem,  then,  to  bear  upon  the 
subject,  even  supposing  that  honours  are  to  be  governed 
by  the  same  rules  as  lands,  on  the  ground  that  they  are 
within  the  statute  ^^  de  donis ;"  and  to  whatever  weight 
that  decision,  in  the  year  1522,  may  be  thought  entitled 
with  respect  to  this  claim,  the  overwhelming  fact  may  be 
opposetl,  that  the  crown  made  grants  of  that  nature  more 
than  a  century  before,  and  continued  to  do  so  for  more 
than  a  century  after  it  occurred. 

*  The  office  of  Chaacellor  was  then  held  by  an  ecclesiastic. 
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To  suppose,  under  these  circumstances,  that  a  patent  of       1831. 
peerage  to  <<  heirs  male"  is  void,  is  impossible;  and  as  the 
only  authority  by  which  the  sovereign  creates  dignities  to 
**  heirs  male  of  the  body,"  or  with  any  other  limitation,  is  de- 
rived from  usagCy  under  the  designation  of  '^  prerogative," 
the  right  to  create  a  peerage  to  *'  heirs  male  "  stands  upon 
precisely  the  same  grounds,  there  being  many  precedents  for 
the  one  limitation,  as  well  as  for  the  other ;  whilst,  with  re- 
spect to  the  creation  of  some  peculiar  estates  in  dignities,  the 
legality  of  which  has  never  been  disputed,  the  precedents  of 
patents  to  ^^  heirs  male  "  are  much  more  ancient  and  numer- 
COS.     If,  then,  the  right  of  the  crown  to  grant  the  patent 
under  which  Lord  Courtenay  claims  depends  upon  usage^ 
that  usage  has  been   clearly  established  from  the  reign  of 
Richard  the  Second ;  and  the  objection,  that  there  cab  be 
no  such  inheritance  in  lands  or  tenemenis  as  an  estate  to 
*'  heirs  male,"  is  met  by  proving  that  honours  are  not 
tenements  within  the  statute  ^^  de  donis,"  and  by  shewing 
the  existence  of  peerages  to  ^^  heirs  male "  long  prior  to 
the  decision  upon  which  Lord  Coke  founded  his  dictum, 
that  there  can  be  no  such  estate  in  lands  or  tenements. 
'    Should  the  validity  of  the  patent  of  the  Earldom  of  Devon 
be  conceded,  the  question   becomes  simply  one  of  con- 
struction as  to  the  legal  and  technical  import  of  the  words 
'*  heirs  male;"  and  I  shall  now  say  a  few  words  upon  the 
rale  of  law,  that,  in  construing  a  grant  from  the  crown,  it 
must,  in  case  of  doubt,  be  confined  to  the  narrowest  limits 
of  which  the  words  of  the  instrument,  when  compared  with 
the  context,  will  admit;  thus  allowing  every  reasonable 
presumption  against  the  grantee.     But  this  rule  of  law 
cannot  apply  to  a  grant  in  which  there  is  nothing  am- 
biguous or  obscure,  which  admits  of  only  one  construction, 
unless  words  be  added  that  do  not  occur  in  any  part  of  the 
instrument,  and  which,  moreover,  proceeding  not  from  the 
suit  of  the  grantee,  but  ^^  ex  speciali  gratia,  certa  scientia, 
et  mero  motu  regis,"  is  entitled  to  a  liberal  construction.* 
To  such  an  extent,  I  apprehend,  the  rule  cannot  possibly 
be  carried ;  and  however  much  it  may  operate  against  a 
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1831.  grantee  in  the  case  of  confused,  or  contradictory,  or  ano- 
malous statements  in  a  grant  from  the  crown,  it  cannot  be 
allowed  to  supply  words  which  would  confine  the  descent 
of  the  thing  granted  to  a  distinct  class  of  heirs. 

I  shall  now  advert  to  grants  of  English  peerages  similar  to 
that  of  the  £arldom  of  Devon  ;  and  if  it  can  be  shewn  that 
dignities  have  been  conferred  with  a  limitation  to  *'  hetn 
male;"  that  there  has  been  an  enjoyment  under  these 
grants ;  and,  above  all,  if  it  can  be  established  that  the 
crown  has  created  a  peerage  to  ^^  heirs  male,"  which  ezisti 
at  the  present  moment  in  the  person  of  a  member  of  this 
house,  I  humbly  submit,  that  there  cannot  be  any  hesitation 
in  conceding  the  right  of  Lord  Courtenay  to  the  honoun 
of  his  ancestors.  To  prove  that  dignities  have  been  granted 
to  a  man  and  his  "  heirs  male,"  the  case  of  the  Earl  of 
Wiltshire,  and  a  few  others,  that  occurred  before  the  pa- 
tent under  which  this  claim  is  made,  will  be  briefly  stated. 

On  the  29th  of  September  1S97,  King  Richard  the 
Second  made  a  very  large  promotion  in  the  peerage,  bf 
creating  five  dukes,  one  marquis,  four  earls,  and  one 
duchess.  The  limitation  to  each  of  these  dignities  was  to 
the  grantee  and  the  heirs  male  of  his  body^  with  two 
exceptions,  namely,  of  the  Duchess  of  Norfolk,  who 
was  created  "  for  life,"  and  of  the  Earl  of  Wiltshire^  the 
king's  personal  favourite,  Sir  William  Scrope,  who  had 
a  grant  to  him  and  '^  his  heirs  male  for  ever."  That 
person  was  the  eldest  son  of  Richard  Lord  Scrope  of 
Bolton,  who  had  been  twice  Chancellor  of  England ;  and 
if^  as  may  naturally  be  inferred,  the  father  was  privy  to 
the  son's  creation,  the  intention  of  so  peculiar  a  remainder 
becomes  the  more  obvious ;  because  it  is  impossible  to 
suppose  that  a  man  who  had  twice  filled  that  high  office 
could  be  ignorant  of  the  legal  difference  between  a  grant 
to  "  heirs  male  "  and  "  heirs  male  of  the  body.'*  It  is 
remarkable  that  Sir  William  Scrope  was  childless,  but  he 
had  two  brothers,  one  of  whom  inherited  the  barony  of 
Scrope,  and,  at  the  time  of  the  grant  of  the  Earldom  of 
Wiltshire,  had  issue  male,  who,  it  is  presumed,  were  in- 
tended to  be  included  by  the  designation  of  ^*  heirs  male** 
of  the  grantee. 
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In  the  26th  of  Henry  the  Sixth,  Sir  Thomas  Hoo  was        1831. 
created    Baron    Hoo   and   Hastings,    "  habendum   idem       '^^v*^' 
*•  noroen,  &c.  sibi  et  heredibus  suis  masculis imperpetuum/'  ^^^cuawL^^* 
Sir  Thomas  Grey  was  created  Baron  of  Richmond  Grey 
in  the  28th  of  Henry  the  Sixth,  with  the  same  limitation ; 
and  in  the  next  year,  Sir  Thomas  Percy  was  created  Baron 
Egremont,  with  a  similar  remainder.     An  annuity  of  lO/L 
was  likewise  given,  "  habendum  sibi  et  heredibus  suis  mas- 
*^  culis  in  perpetuum ;"   which  annuity  is  alluded  to  in 
various  records   in  subsequent  years,  and  the  words  are 
always  precisely  those  which  occur  in  the  patent 

Satisfactory  reasons  can  be  given  why  there  is  no  suc- 
cession to  either  of  those  dignities.  The  Earl  of  Wiltshire 
was  attainted.  Lord  Hoo  and  Hastings  died  without 
issue  male  of  his  body  ;  and  a  Sir  Thomas  Hoo,  who  was  ^ 

probably  his  next  heir  male,  appears  to  have  been  disqua- 
lified, in  consequence  of  having  committed  an  offence 
against  the  crown.  Lord  Egremont,  according  to  some 
authorities,  left  a  son  whose  legitimacy  is  much  disputed : 
bis  next  heir  male  was  the  Earl  of  Northumberland,  and 
there  is  no  evidence  that  he  assumed  so  comparatively 
humble  a  title.  Lord  Richmond  Grey  was  attainted  in 
the  first  of  Edward  the  Fourth.  In  that  year  a  discre- 
tionary power  was  given  by  parliament  to  the  King  to 
allow  or  disallow  any  title  of  honour  conferred  by  Henry 
the  Fourth,  Fiflh,  or  Sixth,  which  grants  were  all  to  be 
valid  excepting  in  the  case  of  such  persons  and  ^^  every  of 
them  38  the  King  reputed  or  considered  to  be  his  rebels 
**  or  enemies  *  ;*'  so  that  a  mere  suspicion  on  the  part  of 

*  After  confirming  all  judicial  proceedings  in  the  reigns  of 
Henry  the  Fourth,  Fifth,  and  Sixth,  the  Commons  prayed — 

"  And  also  that  all  letters  patents  made  by  any  of  the  said 
**  late  pretended  Kings,  to  any  person  or  persons,  of  creation, 
**  insignition,  or  erection,  of  any  them,  to  any  estate,  dignity, 
'*  or  pre-eminence,  be  to  the  said  person  or  persons,  and  to 
**  such  of  their  heirs  as  been  contained  in  the  said  letters 
**  patents,  of  such  force,  avail,  and  effect,  as  touching  such 
**  creation,  insignition,  or  erection,  as  though  the  same  letters 
**  patents  had  be  made  or  granted  to  any  of  them  by  any  King 
**  right  wisely  reigning  in  diis  realm,  and  by  just  title  obtaining 
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18S1.  the  crown  enabled  it  to  prevent  the  heirs  of  peers,  who 
were  created  by  the  three  preceding  monarchs,  from  inhe- 
riting their  ancestors'  honours.  The  baronies  of  Hoo  and 
Egremont  were  both  created  by  Henry  the  Sixth ;  and  sup- 
posing that  there  were  heirs  male  of  the  body  or  coUaftefal 
of  the  grantees,  yet  if  the  loyalty  of  such  heirs  was  at  iD 
suspected,  the  King  might  refuse  to  acknowledge  their 
right  to  those  titles — a  fact  which  prevents  an  argument 
being  founded  on  there  being  no  succession  under  the 
patents. 

There  are  two  more  cases,  which  occurred  so  lately  as 
the  2d  of  Charles  L,  1627*  They  are  most  important  to 
my  argument,  because  they  state  the  intention  of  the 
crown ;  and  the  words  of  the  grant  carrying  that  intentioa 
into  effect  are  precisely  the  words  which  occur  in  this 
patent.  The  dignities  created  by  those  patents  exist  at 
the  present  hour  in  a  member  of  your  Lordships'  hoose^ 
namely,  the  Earl  of  Cork  and  Orrery. 

The  first  Earl  of  Cork  was  a  very  distinguished  person, 
and  the  crown,  wishing  to  evince  its  sense  of  his  servioeSf 
and  considering,  as  the  patent  states,  that  it  could  scaiodj 
augment  his  own  honours,  it  ennobled  his  younger  sons^ 
Lewis  Boyle,  his  second  son,  who  was  then  seven  years  of 
age,  and  Roger  Boyle,  his  third  son.  After  reciting  the 
services  of  the  father,  the  patent  proceeds  to  state,  that  it 
was  the  King's  intention  not  only  to  grant  the  digni^of 
Baron  of  Bandon  Bridge  to  the  said  Lewis  Boyle  and  the 
heirs  male  of  his  body,  but  also  to  ennoble  him  ^<  and  other 
^^  the  heirs  male  as  well  of  the  body  as  collateral  of  the 
*^  said  earl ; "  and  the  habendum  is  to  the  following  pur- 
port :     ^*  To  the  said  Lewis  and  the  heirs  male  of  his  body 


**  the  crown  of  the  same  ;  except  the  persons f  and  every  ojthem^ 
**  'vdhtch  1>,  Sovereign  Lord,  repute  and  take  Jfbr  your  rebds  or 
"  enemies. 

**  Responsio.  This  article  is  agreed  unto,  as  for  the  crea* 
<<  tion,  insignition,  or  erection ;  and  that  they  so  create,  id- 
''  signed,  or  erect  shall  have  new  grants  of  the  King  of  their 
^'  annuities,  for  the  sustentation  of  their  estates,  as  it  hath  beeo 
^'  of  old  time  accustomed."     Rolls  of  Parliament,  vol.  v.  p.  469. 
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*^  lawfully  begotten  for  ever;  and  in  default  of  such  issue,        1831. 
**  to  the  heirs  male  of  the  body  of  the  said  Richard  Earl 


**  of  Cork ;  and  in  default  of  issue  male  of  the  body  of  the 
^*  said  Lewis,  and  of  the  body  of  the  said  earl,  the  said  dignity 
**  was  to  devolve  on  the  right  heirs  male  of  the  said  earl  for 
•*  ever."  The  patent  then  proceeds  to  create  the  said  Lewis, 
Viscount  Boyle  of  Kynalmeaky,  with  the  same  limitation. 
Roger  Boyle  was  created  Baron  Broghill,  a  few  months  after- 
wards, in  nearly  the  same  words,  and  with  a  similar  remain- 
der. Lewis  Boyle  died  without  issue,  and  his  elder  brother 
succeeded  to  his  honours,  whose  line  failing,  the  descendant 
of  Roger  (the  younger  brother)  succeeded  to  the  dignities 
created  to  Lewis ;  and  those  honours  are  now  vested  in  the 
present  Earl  of  Cork,  as  heir  male  of  the  body  of  Roger, 
and  heir  male  collateral  of  Lewis.  With  these  cases  before 
you,  I  submit  that  you  can  come  to  no  other  decision  than 
one  favourable  to  the  Claimant,  unless  your  Lordships 
think  fit  to  hold  these  grants  to  be  absolutely  void. 

The  crown  expressly  states  that  it  designed  to  include 
the  collateral  heirs  male  of  the  Earl  of  Cork  in  the  suc- 
cession; and  to  give  effect  to  that  intention  what  words 
were  used  ?  why,  the  identical  expression  upon  which  we 
rely  in  this  patent,  as  having  extended  the  estate  in  the 
earldom  of  Devon  to  the  collateral  heirs  male  of  the  grantee. 
I  can  conceive  nothing  stronger  than  this.  We  are  here 
told,  as  plainly  as  the  crown  can  speak,  the  import  of  the 
words  **  heirs  male"  in  a  patent  of  peerage;  and  if  the 
crown  has  the  power  to  create  what  estate  in  a  peerage  it 
thinks  proper,  and  is  wholly  unshackled  by  the  rules  of 
law  which  apply  to  other  inheritances,  then  I  contend, 
that  your  Lordships  are  bound  by  the  interpretation  which 
it  here  gives  to  its  own  act.  Under  these  circumstances,  I 
confidently  trust  that  the  same  construction  will  be  given 
to  the  words  "heirs  male"  in  the  patent  to  the  Earl  of 
Devon  as  the  law  advisers  of  the  crown  gave  to  them  in 
the  reign  of  Charles  the  First ;  the  same  construction  as 
they  have  received  in  all  the  cases  to  which  I  have  re- 
ferred; the  construction  which  it  is  unquestionable  the 
crown  intended  to  give  them;  which  their  obvious  and 
direct  import  shows  they  ought  to  bear;  which  will  be  in 
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1831*        accordance  with  the  meaning  which  Judge  Paston*,  id 
the  time  of  Henry  the  Sixth,  and  Lord  Coke^  ascribe  to 


CL4UC        them ;  and  with  their  import  in  common  as  well  as  legal 
parlance. 

Ijord  Wynford.  —  The  question  with  respect  to  the  Etri 
of  Cork  was  never  disputed ;  it  was  never  discussed.  It 
may  be  presumed  that  the  ancestor  of  the  present  eid 
would  not  have  been  permitted  to  assume  the  rights  cf 
earl  if  he  had  not  been  entitled  by  law. 

Mr.  Nicolas,  — •  Certainly  not ;  but  the  title  was  assumed 
by  the  descendant  of  the  elder  brother  of  Lewis.  I  have 
a  note  of  the  style  under  which  he  was  proclaimed  on  Ui 
being  elected  a  knight  of  the  garter,  in  which  these  titlei 
occur.  That  is  an  authority  no  higher  than  the  heniftt, 
but  the  heralds  of  that  day  were  fully  competent  to  farm  t 
correct  judgment  upon  the  subject  I  therefore  coofiead 
that  the  words  in  the  patent  of  Sir  Edward  Courteotj 
must  receive  the  same  construction  as  was  given  to  them  ia 
the  patents  to  Lewis  and  Roger  Boyle  in  the  tioM  of 
Charles  the  First.  If  we  are  to  look  beyond  the  patent 
for  the  intention  of  the  crown,  that  intention  is  particolarlj 
manifested,  not  only  by  extending  the  dignity  to  the  beir 
male  of  the  grantee,  but  by  this  fact,  that  although  veij 
soon  after  the  patent  issued  to  Sir  Edward  Courtenay  be 
became  an  object  of  suspicion,  yet  he  was  restored  io 
blood,  by  which  act  the  succession  was  opened  to  his  col- 
lateral heir  male;  and  full  effect  was  thus  given  to  that 
which  it  is  submitted  was  the  design  of  the  crown  in  gnn^ 
ing  the  patent 

Lord  Wynford.  —  You  cannot,  by  any  rule  of  law,  look 
out  of  a  patent ;  and  you  cannot  have  a  stronger  argument 
to  the  point  than  that  which  is  contained  in  the  patent 
There  is  a  peculiar  privilege  conferred  upon  this  eari, 
which  was  rarely  granted  to  any  other.  We  may  take  the 
evidence  arising  from  other  cases,  with  a  view  to  construe 
this ;  but  we  must,  in  the  construction,  confine  ouradfes 
to  the  patent  itself. 

•  In  the  case  of  Faringdon,  in  the  11th  of  Henry  VI.  See 
page  261. 
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Mr.  Nicolas.  —  I  am  aware  of  it,  my  Lord ;  and  I  shall  18S]. 
now  anticipate  an  argument  which  may  be  raised  by  the 
Attorney-General,  namely,  that  this  patent  must  have 
originated  in  error.  The  earldom  was  created  to  Sir 
£dward  Courtenay  and  his  heirs  male  for  ever ;  and  the 
patent  goes  on  to  state,  that  the  grantee  and  his  *^  heirs 
**  male"  (using  the  very  same  words  which  otcur  before  in 
that  patent,  and  the  same  words  which  occur  in  the  privy 
seal  bill,)  shall  enjoy  the  same  precedency  as  any  of  the 
earl's  ancestors  ever  enjoyed.  This  appears  to  mark  out, 
that  it  was  intended  to  restore  the  heirs  male  collateral  of 
the  grantee  to  the  honours  which  they  would  have  enjoyed 
but  for  the  attainders.  By  the  exercise  of  the  prerogative 
which  the  crown  then  possessed,  that  patent  restored  the 
dignity,  carrying  back  the  precedency  beyond  the  date  of 
the  instrument,  and  fixing  the  place  which  the  earl  and  his 
heirs  male  were  to  enjoy  in  parliaments  and  all  other 
assemblies,  according  to  the  position  in  which  their  an- 
cestors originally  stood ;  a  fact  which  conclusively  shows 
the  intention  of  the  crown. 

There  is  only  one  other  subject  which  remains  to  be 
noticed,  and  which  arose  from  an  observation  of  a  noble 
and  learned  Lord.*  It  is  this,  —  Whether  the  non-claim 
on  tlie  part  of  the  collateral  heir  male,  during  the  long 
period  which  has  elapsed  since  the  death  of  Sir  Edward 
Courtenay,  can  interfere  with  the  right  of  the  claimant  ? 
Such  an  objection  is  wholly  untenable,  for  there  is  no 
point  more  clearly  established  by  your  Lordships  than  that 
time  is  not  a  bar  to  a  claim  to  a  peerage ;  and  instances 
of  claims  to  dignities  after  the  lapse  of  two  hundred,  and, 
in  one  case,  of  four  hundred,  years  f,  can  be  cited.  An 
attempt  was  indeed  made  to  impede  the  right  of  Lord 
AVilloughby  de  Broke  and  Lord  Berners,  the  one  in  1694, 
the  other  in  1719,  on  that  ground;  but  the  House  over- 
ruled the  objections ;  and  there  is  a  remarkable  letter  from 

•  See  page  256. 

t  See  the  "  Report  of  the  Proceedings  on  the  Claim  to  the 
Barony  of  Lisle,"  8vo.  1829,  pp.  106 — 108.  and  "  Cruise  on 
Dignities,"  p.  167. 
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ISSr.        the  Eaii  of  Huntingdon,  in  February,  1695  *,  stating  thit 
be  was  unable  to  attend,  but  praying  another  peer  to  do  so 
for  bim«  and  to  use  his  utmost  efforts  to  resist  that  doc- 
trine.    Lord  Erskine's  eloquent  observations  in  the  Ban- 
bury case  on  this  subject  are  peculiarly  cogent  and  im- 
portant.    ^^  Questions  of  peerage  are  not  fettered  by  the 
*^  rules  of  law  that  prescribe  the  limitation  of  actioDi; 
<<  and  it  is  one  of  the  brightest  privileges  of  our  order,  that 
*<  we  transmit  to  our  descendants  a  title  to  the  honours  ve 
**  have  inherited  or  earned,  which  is  incaipable  either  of 
•*  alienation  or  surrender."! 

On  concluding  my  address  to  your  Lordships,  I  can- 
not refrain  from  expressing  the  confidence  I  feel,  that 
you  will  be  satisfied  that  the  heir  male  of  the  house  of 
G>urtenay  is  entitled,  under  the  patent  of  Queen  Maij, 
to  the  earldom  of  Devon, — a  dignity  which  his  anoeston 
enjoyed  for  many  centuries,  but  of  which  they  were  d^ 
prived  by  iniquitous  attainders  in  those  unhappy  periods 
of  our  history,  when  loyalty  to  the  king  dejacto  was  visited 
by  the  heaviest  penalties  on  the  accession  of  the  kinf  it 
jure :  and  when  neither  purity  of  motives,  nor  adherence 
to  the  first  duty  of  a  subject,  could  protect  the  noblest 
and  the  best  of  this  realm  from  being  branded  as  traitofSi 
For  these  reasons,  my  Lords,  I  may  be  permitted  to  add^ 
that  your  decision  in  favour  of  the  claimant  would  be 
no  less  consonant  with  moral  justice  than  with  legal  prin- 
ciples. 

The  Lord  Chancellor.  —  Mr.  Attorney-General,  It  is 
right  that  you  should  have  an  opportunity  of  reading  the 
evidence,  and  objecting  if  you  should  be  advised ;  but  the 
main  point  in  this  case  is,  the  construction  of  the  words 
**  heredibus  suis  masculis  in  perpetuum ; "  perhaps  yoa 
might  finish  that  argument  now. 

Attomey-GenercU.  —  I  do  not  apprehend  that  woold 
save  time.     It  is  not  likely  that  I  should  have  any  ob* 

•  Collins's  **  Precedents  of  Baronies  by  Writ,"  pp.  330,  SSI. 

\  Appendix  to  the  Report 'of  the  Proceedings  of  the  House 
of  Lords  on  the  Claims  to  the  Barony  of  Gardner,  by  Deois  le 
Marchant,  Esq.,  Barrister  at  Law,  p.  464. 
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servations  to  make  on  the  proof  of  facts,  as  they  appear        1831  • 
quite  satisfactory ;  but  on  the  point  of  law  there  are  some       ^"^v^^ 
remarks  to  be  made.  '**^^*  meao. 

CLAIM. 

The  Attomey-General — It  is  my  duly,  on  the  part  of  3d  March. 
the  crown,  to  submit  some  observations  which  have  oc- 
curred to  me  upon  the  subject  of  this  claim,  and  also  to 
crave  your  Lordships'  attention  to  some  authorities  which 
have  not  been  quoted  on  the  other  side,  and  from  which,  I 
must  confess  with  great  reluctance,  I  cannot  but  persuade 
myself  that  your  Lqrdships  will  discover  that  the  claim 
which  is  now  set  up  to  the  earldom  of  Devon  is  not 
established,  and  cannot  be  ratified  by  the  committee. 

Before  I  proceed  to  enter  upon  that  part  of  the  argu- 
ment, I  will  take  the  liberty  of  adverting  to  that  which 
has  been  stated  by  my  learned  friends  in  support  of  this 
claim ;  and  I  think  that  they  have  not  in  more  than  one 
instance  brought  before  your  Lordships  a  case  in  which  a 
claim  of  this  sort  has  been  acknowledged.  That  single 
case*  is  that  of  the  Irish  peerage  of  Bandon  Bridge, 
granted  to  the  noble  family  of  Boyle,  and  which  appears 
to  have  been  enjoyed  by  the  Earl  of  Cork,  together  with 
his  earldom.  That,  I  think,  is  the  only  case  in  which  any 
enjoyment  is  proved  to  have  been  had  under  a  grant  like 
the  present,  in  the  manner  now  contended  for,  —  an  enjoy- 
ment, however,  as  was  observed  by»  one  of  your  Lord- 
ships f,  which  underwent  no  discussion,  and  obtained  no 
decision,  on  the  part  of  the  Irish  House  of  Peers.  The 
£arl  of  Cork  was  himself,  according  to  the  language  of 
the  grant,  satiated  with  honours;  his  eldest  son  would 
succeed  to  that  earldom ;  and  to  his  second  son  Lewis, 
then  a  child  of  only  seven  years  of  age,  the  peerage  of 
Bandon  Bridge  was  granted.  He  died  without  issue; 
and  the  title  devolved  on  his  elder  brother,  the  Earl  of 
Cork.     The  Earl  of  Cork  assumed  the  title  of  Bandon 

•  Roger  Boyle,  the  third  son,  was  created  Baron  of  Broghiil 
shortly  afterwards,  with  the  same  limitation  (mutatis  mutandis) 
ss  his  brother  Lewis  Boyle. 

t  Lord  Wynford. 

VOL.  V.  X 
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Bridf^  and  was  allowed  to  assume  it.  There  was  no 
counter  claim.  There  was  no  disputed  point*  no  con- 
troversy, which  broiif;ht  the  matter  in  issue  before  the 
House  of  Lords ;  and  therefore  it  results  in  the  simple 
fact,  that  it  beinf^  immaterial  to  his  rank  and  digni^ 
whether  he  sat  with  the  superior  title  or  the  inferior 
nobody  thought  it  worth  while  to  dispute  that  claim,  an* 
he  was  permitted  to  pass  as  Lord  Broghill,  as  well  as  Eas 
of  Cork.  I  must  own,  that  beinj^,  as  it  appears  lo  me,  tf— 
only  case  in  p<Hnt,  or  indeed  at  all  resembling  this,  5 
which  any  enjoyment  has  followed  the  grant,  I  can  bard 
OHiceive  there  is  a  great  quantity  of  authority  for  tH 
crown  to  contend  with. 

I  do  not  wish,  certainly,  to  dispute  the  prerogative  of  tl 
crown  to  grant  a  peerage  in  any  terms  in  which  the  cro^ 
can  lawfully  grant  an  honour.  No  doubt  the  crown  h  - 
power  in  any  terms  to  grant  it;  and  the  only  question  « 
be,  in  each  particular  case,  whether,  according  to  the  sou^ 
construction  of  the  letters  patent,  it  has  in  point  of  &■ 
been  ao  granted.  Now,  in  the  very  able  argument  of  hk 
learned  friend  Mr.  Pepys,  he,  in  the  first  place,  adveitM 
to  some  anterior  history  of  this  noble  fanjily,  merely  «i  ' 
the  object  of  shewing  tlie  great  probability  of  the  lett«= 
patent  before  your  Lordships  having  been  intended  "^ 
grant  that  which  is  now  claimed,  —  the  earldom,  in  tt 
line  in  which  it  is  now  su)>poNed  to  go.  Your  Lordship* 
I  think,  distinctly  held  that  those  former  patents  could  nc 
be  resorted  to  for  any  such  purpose.  They  arc  undoubtedB 
before  you  for  the  legitimate  purpose  of  making  outtla 
pedigree,  and  upon  that  subject  1  am  disposed  to  adm 
most  fully,  and  I  do  admit,  that  upon  the  pedigree  n 
doubt  whatever  can  fairly  be  roised.  The  proof  of  th- 
descent  of  the  individual  is  clearly  and  satisfactorily  madi 
out :  the  sole  question,  therefore,  is  as  to  the  right  de- 
pending upon  the  terms  of  the  letters  patent. 

The  very  learned  gentlemen  who  have  preceded  me  or 
the  other  side  upon  this  occasion  have  observed,  that  then 
were  several  other  patents  granted  in  the  reign  of  Richarc 
the  Second ;  and  they  draw  a  distinction  between  one  o 
those  patents,  as  I  uDderstantt  them,  and,  I  ibink,  the  otbe 


OK   Al'PEALS  AND   WRITS   OF  BRROA.  i^ 


seven  or  eighty  which  they  suppose  to  make  strongly  in  1881  • 
&vour  of  their  argument.  Those  patents,  I  have  no  ^-^-v^ 
doubt,  were  correctly  stated  by  my  learned  friend. /  Still  I  ^r^^m- 
ftpprehend  that  there  is  really  nothing  in  the  argument  by 
ivhich  those  patents  are  supposed  to  raise  an  inference  in 
favour  of  the  present  claim.  The  statement  of  their  argu- 
ment, as  I  understand  it,  is  this, — that  Richard  the  Second 
granted  to  his  then  favourite.  Sir  William  Scrope,  the 
earldom  of  Wiltshire,  and  that  he  granted,  at  the  same 
time,  seven  or  eight  other  titles,  one  of  them  only  for  life* 
the  others  to  the  individuals  named,  and  the  heirs  male  of 
their  bodies ;  but  the  earldom  of  Wiltshire  was  granted  to 
him  and  his  heirs  male.  Now,  from  the  fact  of  these  dif- 
ferent grants  being  made  in  one  day,  differing  in  their 
language  from  one  another^  perhaps  I  might  suggest  A 
doubt  whether,  in  point  of  law,  any  argument  Can  b^ 
raised.  I  might  question  whether  those  several  patenti 
could  be  examined,  for  the  purpose  of  explaining  one 
another;  because,  although  the  one  may  have  its  peculiar 
language,  and  the  others  may  be  different,  still  I  am  not 
Aware  of  any  thing  that  would  take  it  out  of  the  operation 
of  the  ordinary  rule  of  law,  which  prescribes  that  every 
record  must  be  judged  of  by  itself,  that  every  written  doeo^-' 
ment  must  be  taken  as  a  thing  entire  and  complete,  aii^ 
Aat  no  reson  can  be  had  to  other  documents  fer  the  pur-^ 
pose  of  shewing  the  intention  of  those  who  executed  the* 
former.  If  there  be  many  documents  of  tf  certain  period^ 
whose  uniformity  of  language  establishes  so  ordinary  and 
80  accustomed  a  course  of  proceeding  as  to  interpret  the 
Words  used ;  and  if  all  parties  acquiesced  in  the  right,  a& 
claimed  under  documents  of  such  a  description ;  evidence 
of  the  meaning  at  that  time  assigned  to  the  words  emplbyedf 
might,  perhaps,  fairly  arise  from  the  comparison.  But 
that  ground  of  evidence  wholly  fails  in  the  present  case 
for  want  of  all  proof  how  any  one  of  those  dignities  was 
enjoyed  after  the  life  of  the  original  grantee.  Scrope,  Earl 
of  Wiltshire,  as  we  all  know,  forfeited  his  life,  for  treason^ 
in  the  reign  of  Henry  the  Fourth,  and  those  coming  after 
him  might  have  succeeded  to  the  title;  but  whether  b^ 
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1831.  succeeded  or  not  is  a  matter  left  in  entire  doubt.  We  do 
^■^^V*^  not  find  that  his  issue  •  succeeded  to  that  title,  or  was  ever 
'^o^j^^  called  upon  to  come  into  this  house  by  virtue  of  it-  I 
do  not  deny  that  the  historical  facts  of  these  several  cases 
may  properly  and  reasonably  cast  light  on  the  meaning  of 
such  documents,  but  their  history  is  traced  no  further. 
There  is  the  most  complete  absence  of  evidence,  none  with 
reference  to  this  individual  being  produced  ;  and  with  re- 
gard to  all  the  other  persons  who  are  named  in  these 
grants,  the  same  utter  destitution  of  proof  prevails.  There 
is,  then,  really  no  enjoyment  whatever,  no  exercise  of 
rights,  to  illustrate  the  nature  of  the  grant  intended  to  be 
made. 

I  apprehend  that  it  is  nothing  but  enjoyment  and  ex- 
ercise of  right  that  can  properly  be  taken  into  account 
here ;  and  when  I  am  told  that  some  royal  person  was  ad- 
vised by  his  councillors  to  make  two  different  grants  on 
the  same  day,  one  in  one  form  of  expression  and  one  in 
another,  though  I  should  not  be  able,  perhaps,  to  account 
for  that  difference,  it  seems  quite  answer  enough  for  me  to 
say,  that  neither  I  nor  those  who  adduce  it  explain  it  to 
your  Lordships'  satisfaction.  It  is  not  to  be  assumed  that 
good  reason  exists  where  none  api^ears.  Great  errors  may 
may  be  made ;  blunders  or  slips  may  have  entered  into  the 
drawing  up  of  these  solemn  documents.  Some  motive 
must  have  swayed  the  mind  of  him  who  drew  them,  but  a 
motive,  perhaps,  resting  on  the  principle  of  reason;  and 
until  it  is  shewn  that  there  is  an  enjoyment  under  a  series 
of  documents  which  justly  raise  the  inference  of  a  general 
understanding  of  the  law  at  that  time  prevailing,  I  appre- 
hend there  can  be  no  inference  drawn  to  the  prejudice  of 
the  crown,  or  for  extending  the  grant  beyond  the  necessary 
meaning  of  its  words. 

While  there  is  no  evidence   of  enjoyment,    therefore^ 

•  The  Earl  of  Wiltshire  was  the  eldest  son  of  Richard,  first 
Lord  Scrope  of  Bolton,  and  died  vitd  patris,  without  issue. 
On  the  death  of  his  father,  Roger  the  second  son  succeeded  to 
the  barony,  which  was  enjoyed  by  the  heirs  male  of  bis  body 
tor  many  generations. 
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under  any  one  of  these  grants,  this  case  exhibits  the  18S1. 
remarkable  fact  of  a  long  acquiescencei  from  the  reign  of 
Queen  Mary  to  the  reign  of  the  present  sovereign,  in  the 
non-enjoyment  of  the  dignity.  I  admit  that  it  cannot 
operate  as  an  extinguishment  of  right,  nor  as  a  bar  or  an 
estoppel  to  the  claim,  because  I  know,  that  whenever  a 
right  to  a  dignity  exists,  that  right  may  be  evoked  from  the 
silence  of  ages  by  the  noble  person  entitled,  whatever  laches 
his  ancestors  may  have  committed.  I  do,  however,  submit, 
that  it  is  the  best  possible  evidence  of  the  opinion  of  the 
lawyers  at  that  time,  and  the  concurrent  opinion  of  all  who 
acquiesced  in  an  exclusion  of  so  important  a  description. 

It  appears,  by  the  pedigree,  that  the  collateral  heirs  male 
of  Sir  Edward  Courtenay  were  persons  in  a  highly  respect- 
able station  of  life,  fully  competent  to  have  asserted  their 
claim  at  that  time.  Can  it  be  doubted,  that  when  Sir 
Edward  Courtenay  ceased  to  be  Earl  of  Devon,  the  heirs 
at  law  (and  we  learn  there  were  four  sisters,  the  daughters 
.of  Sir  Hugh  Courtenay,)  would  have  taken  the  best  advice 
that  could  possibly  have  been  obtained,  —  that  they  would 
know  how  this  grant  stood  ?  I  have  undoubtedly  a  right 
to  say,  that  when  persons  in  that  station  of  life  refrain  from 
making  a  claim,  the  case  differs  very  materially  from  that 
of  persons  who  are  in  a  humble  station,  and  who  may  never 
have  had  their  attention  called  to  the  circumstance  of  their 
inheriting  noble  blood.  It  was  said  that  it  probably  oc- 
curred in  consequence  of  mistakes  having  been  made  in 
the  published  notes  of  the  grant  of  this  dignity ;  but  I  am 
not  aware  that  this  has  been  stated  in  evidence  before  your 
Lordships,  or  that,  if  such  proof  had  been  given,  your 
minds  could  have  been  affected  by  it.  I  think  so,  because 
the  original  document  would  naturally  have  been  referred 
to;  and  if  any  copy  contained  this  mistake,  it  would  not  be 
only  because  the  language  in  this  particular  part  was  felt  to 
be  immaterial,  and  the  party  was  satisfied  that  he  had  no 
legal  ground  upon  which  he  could  establish  the  claim. 

There  is  another  important  fact,  namely,  that  an  annuity 
granted,  according  to  a  frequent  custom  of  those  days,  for 
the  support  of  this  honour,  and  by  the  same  letters  patent, 
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]19S1*  was  charged  upon  the  customs  of  the  crowD»  and  w^s  to 
^^y^  be  paid  out  of  that  revenue*  It  was  granted  precisely  in 
''^cLS?^^  the  same  wordst  or  rather  in  a  still  stronger  tone  of  iden- 
tity,— ^^  heredibus  masculis  predictis .-"  the  grant  itself  being 
**  heredibus  masadis"  It  would  be  a  slight  criticism  on  the 
word  ^^  predictis*'  to  say,  if  the  *^  heredibus  masculis**  was 
to  apply  to  heirs  male,  it  was  unnecessary  to  introduce  the 
word  *^  predictis;"  but  that  might  appear  a  trifling  ob- 
servation, because  it  was  not  unfrequent  to  introduce  tau- 
tologous  words  of  reference  where  they  might  not  be 
necessary ;  but  your  Lordships  will  not  forgetf  that  at  that 
time  the  customs  were  hereditary  in  the  crowo»  and  that  bj 
the  charge  of  an  annuity  upon  the  customs,  the  crown 
might  part  with  any  interest  as  large  as  it  possessed.  I 
will  take  the  liberty  of  drawing  your  attention  to  the  charter 
of  the  25th  of  Edward  I.,  in  which  the  king,  making  a 
grant  to  the  commonalty,  uses  this  expression ;  ^*  saving 
<*  to  us  and  our  heirs  the  custom  of  wools,  skins,  and 
**  leather,  granted  before  by  the  commonalty  aforesaid.* 
It  is,  therefore,  precisely  the  same  tbing  (though  it  may 
simplify  the  consideration)  if  it  were  granted  to  be  an 
annuity  out  of  the  demesne  land  of  the  crown,  permanently 
to  the  heirs  male  of  the  grantee  of  the  dignity.  Now  is 
not  that  a  clear  exposition,  and  a  true  documentary  ex- 
position, of  the  writing  here  interpreted  before  your  LordU 
ships?  *^  Heredibus  masculis"  must  mean  some  particular 
set  of  <^  heredes  masculos."  The  annuity  is  granted  cleari^r 
to  heirs  male  of  the  body  only ;  therefore  I  think  it  is  no 
illegitimate  argument,  that  the  dignity  was  intended  to  be 
no  more  extended  than  the  annuity.  The  persons  using 
the  language  were  competent  to  understand  the  legal  eSoct 
of  the  language  they  employed ;  they  must  have  known  the 
annuity  was  so  granted :  it  would  follow,  therefore,  that 
the  dignity  was  to  go  where  the  annuity  went. 

Lord  fVj/Tjford.  —  Have  you  any  authority  for  holding 
that  the  grant  of  an  annuity  from  the  customs  would  be 
within  the  statute  "  de  donis?" 

The  Atiomey^General. — I  am  not  aware  of  any  authority 
of  that  description ;  but  I  think  I  can  prove  by  that  statute 
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that  the  customs  were  hereditary  in  the  crown.     There        1851. 
have  been  many  arguments  raised  on  the   statute  **  de 
**  donis;'*  and  there  would  be  a  great  doubt  whether  that 
statute  can  be  considered  applicable  at  all,  that  is,  with  a 
view  to  the  alienation  of  dignities,  which  1  hold  to  be 
completely  incompetent  by   the  law  of  England.     The 
words  of  that  grant  are  these :  *^  Habendum  et  tenendum 
**  homen  statum  stilum  titulum   honorem   et   dignitatem 
**  comitis  Devonie  predicte  cum  omnibus  et  singulis  pre- 
**  eminenciis  honoribus  et  ceteris  quibuscunque  hujusmodi 
^  statu!   comitis  Devonie  pertinentibus   sive  spectantibus 
**  prefato  Edwardo  et  heredibus  suis  masculis  imperpetuum 
**  £t  ulterius  de  uberiori  gratia  nostra  volumus  et  per  pre- 
*^  sentes  concedimus  prefato  nunc  comiti  quod  idem  comes 
**  et  beredes  sui  mascuii  habeant  teiieant  gaudeant  et  pos* 
^stdeant  taiA  in  omnibus  et  singulis  parliamentis  nostris 
imposterum  tenendis  quam  in  omnibus  et  singulis  aliis 
locis  quibuscunque   tales   et   hujusmodi  preeminenciam 
dignitatem  statum  honorem  et  loca  in  omnibus  quales 
^  aliquis  antecessorum  dicti  nunc  comitis  antehac  comes 
**  Devooie  existens  habuit  tenuit  aut  gavisus  fuit."     Then 
it  goes  on  to  say,  **  Et  quia  crescente  status  celsitudine 
**  ex  consequent!   necessario   crescunt  sumptus  et  onera 
^  grandiora  et  ut  idem  comes  melius  decencius  et  honori* 
'*  ficencius  statum  predict!  comitis  Devonie  ac  onera  ipsius 
**  comius  incumbentia  manutenere  et  sustentare  valeat  de 
<<  abei*!ori  gratia  nostra  dedimus  et  concessimus  ac  per 
^  presentes  damus  et  concedimus  pro  nobis  et  heredibus 
'*  Dostris  prefato  comiti  et  heredibus  suis  predictis  viginti 
^  libras  annuas  legalis  monete  Anglie  habendum  et  peF- 
^  cipiendum    annuatim    sib!   et  heredibus   suis   predictis 
*^  imperpetuum   de  parva  custuma  nostra  infra  portum . 
**  nostrum  London!  per  manns  custumariorum   sive  col* 
**  lectorum  custume  predicte  pro  tempore  existentium  ad 
*^  festa  Sancti  Michaelis  'Archangeli  et  Pasche  per  equales 
**  portiones   solvendas     Eo   quod   expressa  mencio,"  &c. 
Therefore  the  language  is  clearly  such  with  respect  to  the 
two  grants  as  to  found  the  argument  I  have  submitted, 
ibat  a  grant  out  of  the  customs  or  the  hereditary  revenues 
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18S1*        would  be  a  grant  to  a  person  and  the  heirs  of  his  body, 
where  the  expression  was  "  the  heirs  male." 

The  Lat'd  Chancellor.  —That,  it  will  be  said,  admiu  of 
two  answers ;    first,  that  this  would  be   a  grant  of  this 
annuity  to  the  heirs  male  general ;  that  these  words  would 
give  it  to  the  heirs  male  general,  to  whoai  the  former  pait 
of  the  grant  had  been  made,  without  words  of  limitation, 
if  that  is  possible  in  law.     If  that  is  impossible  in  law,  tbea 
that  the  construction  is,  that  the  grant  of  the  honour,  (be- 
cause the  honour  may  go  to  heirs  male  general,)  is  a  grant 
to  the  heirs  male  general  without  limitation  ;  and  that  the 
grant  of  the  twenty  pounds  out  of  the  petty  customs,  for 
the  sustentation  of  the  said  honour,  is  a  grant  to  efiect  that 
object  as  far  as  the  law  will  allow  the  king  so  to  grant  it; 
for  example,    I  may  hold  an  honour  in  perpetuity,  and 
which  cannot  be  barred   by  fine  and  recovery.     I  hate 
only  one  mode  of  surrendering  an  estate  to   the  same 
uses  as  an  honour,  because  by  law  I  may  not  create  a  per- 
petuity in  that  way.     There  is  only  one  means  of  doing  it, 
which    is,    by  granting   the  land,  with   reversion  in  the 
crown,  which  creates  the  only  perpetuity  known  in  cor 
law,  if  it  is  not  done  covenously.     But  supposing  I,  an 
individual,  who  have  no  right  to  claim  a  perpetuity,  but 
can  claim   that  which    is   incident   to  fine  and   recovery) 
obtain  a  grant  for  my  son  or  my  nephew,   and  I  wish  to 
endow  him  with  a  real  estate :  the  crown   has  granted  a 
title  by  way  of  perpetuity ;  I  can  give  the  estate  only  sub- 
ject to  fine  and  recovery.     I  give  it  so  far  as  the  law  will 
allow  me,   subject  to  the  nature  of  the  estate.     So,  sup- 
posing the  argument  to  be  right,  the  heirs  male  may  take 
the  honour  without  the  words  of  limitation.     The  crown 
intended  the  honour  should  be  endowed  with  the  annuity, 
it  therefore  grants  an  annuity  generally  to  the  heirs  mal^ 
to  whom  the  honour  would  go ;  but  the  law  interferes,  and 
will  not  allow  a  new  kind  of  estate,  namely,  an  annuity,  to 
go  to  the  heirs  male  whatsoever ;  therefore  the  whole  effect 
of  the  grant  would  be,  that  the  crown  would  give  it  to  sus- 
tain the  title  as  far  as  the  law  would  allow. 

Lord  Wynford.  —  Have  you  found  any  instance  of  the 
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frrantee  of  an  annuity  of  this  description  applying  to  the        1881. 
Exchequer  to  get  the  annuity  paid  ? 

The  Attorney^GeneraL  —  Very  probably,  such  appli- 
cations were  made  in  olden  times ;  but  I  do  not  know  of 
any  instance. 

T*he  Lord  Chancellm\  —  There  is  one  instance  in  more 
modern  times  of  such  a  grant:  the  late  Duke  of  Richmond 
was  in  possession  of  a  grant  from  Charles  the  Second  of  a 
payment  out  of  coals  brought  into  the  river. 

The  Attomey-GeneraL  —  And  the  Orrttond  family  in 
Ireland,  of  the  butlerage  of  wines.  I  do  not  mean,  by  a 
reference  to  this  part  of  the  patent,  to  put  this  as  decisive; 
but  if  it  turns  out,  on  inquiry,  that  this  grant  of  the  an- 
nuity is  a  grant  to  the  heirs  male  of  the  body,  then  the 
circumstance  of  the  annuity  being  so  granted  raises  the 
argument  I  have  ventured  to  apply;  and  I  do  not  now 
take  notice  of  the  other  branch  of  the  argument,  because  I 
shall  enter  upon  that  separately. 

I  would  farther  observe,  that  supposing  there  is  any 
mistake  in  point  of  law,  and  that  the  grant  of  the  annuity 
was  only  a  valeat  quantum  grant,  if  I  may  so  express  it, 
with  a  consciousness  that  the  law  would  not  permit  it  to  go 
iu  the  same  line  as  the  honour 

The  Lord  Chancellor.  —  I  would  not  put  it,  that  it  was  a 
mistake,  but  that  the  crown  knew,  when  it  was  granting 
the  honour,  that  it  was  granting  it  with  the  generality; 
and  that  it  knew,  when  granting  the  annuity,  that  it  was 
granting  it  subject  to  those  incidents  which  applied  to 
land.  t 

The  Atlorney^GeneraU  —  I  did  not  intend  to  use  the 
word  mistake:  but  supposing  that  the  crown  had  that  in- 
tention, there  were  learned  men  in  those  days  advising  the 
crown  in  regard  to  its  legal  proceedings,  who  were  per- 
fectly competent  to  put  it  in  a  right  course;  and  they 
would  have  taken  care,  I  should  think,  not  to  raise  an 
inference  which  would  allow  of  doubt.  I  cannot  help 
thinking  that  those  very  great  lawyers  who  were  living  in 
the  days  of  the  Tudors  would  not  have  left  it  doubtful 
whether  the  crown  was  doing  an  illegal  act;  and  if  there 
had  been  such  an  intention,  going  a  certain  way  with 
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1831.  regard  to  the  one,  and  only  a  certain  way  with  regard  to 
the  other,  those  very  learned  men  would»  I  think,  haft 
taken  care  that  there  should  not  be  a  different  effect  pro- 
duced by  words  which,  in  respect  of  the  two  different 
subject-matters,  would  have  such  a  different  operatioii. 
This  leads  to  another  observation :  if  there  bad  beea  an 
intention  to  grant  to  all  the  heirs  male  of  Hugh  Earl  cf 
Devon,  the  first  earl  of  that  name,  there  could  be  no  difi* 
culty  of  declaring  that  intention,  and  setting  it  out  dearly 
in  the  letters  patent;  instead  of  which,  it  is  always  re- 
ferred to  Edward  as  the  stock  and  the  heirs  male  of  tfait 
Edward. 

In  the  inquisition  post  mortem  on  the  death  of  the  Eiri 
of  Devon,  from  whom  the  noble  Viscount  claims  his  digiaiji 
there  occurs  a  reference  to  this  very  grant  itsel£  I  Smi 
stated,  as  a  part  of  the  property  of  which  that  noUe  eiri 
died  seised,  ^^  Ac  de  et  in  predicto'prato  in  Colyton  pre- 
**  dicto  vocato  The  Parke  Meadowe  predicto  necnoa  de 
*<  et  in  omnibus  et  singulis  predictis  honoribus  castris  do- 
**  minijs  manerijs  terris  tenementis  hundredia  redditilw 
^  feodisstannarijs  advocationibus  et  hereditatibos  et  cetcn 
^  premissis  omnibus  et  singulis  cum  eorum  perdnendb  in 
*^  forma  predicta  seisitus  existens  diu  ante  obitnm  pr^ti' 
^^  nuper  comitis  in  predicta  commissione  nominati  viddioet 
vicesimo  octavo  die  Septembris  anno  regni  ejusdem  domine 
Regine  nunc  primo  per  literas  suas  patentes  magno  sigillo 
suo  Anglie  sigillatas  datas  apud  Turrim  Londinensii 
**  eodem  vicesimo  octavo  die  Septembris  predicto  anno 
^*  regni  ejusdem  domine  Regine  primo  et  juratis  predictis 
*^  super  captionem  hujus  inquisitionis  sub  eodem  magno 
sigillo  Anglie  ostensas  ad  humilem  petitionem  predicti 
nuper  comitis  in  commissione  predicta  superius  nominati 
^^  et  ad  dignitatis  ct  gradus  sui  meliorem  sustentationem  de 
**  gratia  sua  special i  ac  ex  certa  sciencia  et  mero  motu  soil 
**  dedit  et  concessit  eidem  Edwardo  nuper  comiti  per  nomen 
**  charissimi  consanguine!  ipsius  domine  R^ne  Edwaidi 
**  Courtney  militis  comitis  Devonie  filij  Henrici  nuper 
**  marchionis  Exonie  defuncti  omnia  et  singula  predicta 
**  honores  castra  dominia  maneria  terras  tenementa  reddi* 
**  tus  advocationes  hundreda  feoda  stannaria  et  heredita* 


ct 


ON   APPEALS   AND    WRITS   OF  £RROR.  SOU 

f*  menta  ac  cetera  omnia  premissa  cum  eorum  juribus        1881. 

**  membris  et  pertinentiis  quibuscunque."     Then  it  takes       ^^-^t^' 

up   the   whole   of  the   parcels  of  which  he  died   seised.  °*^^^^t^^* 

(Inter  alia)  ^^  habendum  tenendum  et  gaud^idum  predic* 

'/  turn  parcum  de  Colcomb  predicta  ciun  predicta  man* 

'*  sione  in  eodem  parco  et  predicto  prato  in  Coliton  pre- 

^  dicta  vocato  Le  Parke  Meadowe  necnon  predicta  dom^ 

'*  nia  et  maneria  de  Columpjobn  Paddebroke  et  Toppes^ 

^'  bam  predictum  manerium  et  burgum  de  Kenne  predicta 

V  dominia  et  maneria  de  Viebton  Beamvorthie  Cherubeare 

^'  Langdpn  North  Forde  Soothe  Alington  et  Skyrydon  ac 

*^  predicta  messuagia  terras  tenementa  et  cetera  premissa 

**  in  Bampton   et  Petershaies  Tyverton  alias   Twyverton 

^^Chulmeleigh  et  Hunticpte  Ilfracomb  Luerleigh  Loser- 

^  nore  Westhome  et  Newton  Abbott  predictis   necnon 

^  predicta  opera  stannariorum  vocata  Shelloke  Holcomb 

^  Collmore  Heathfild  Southslade  Dingbridge  Smalcomb  et 

^'  Lytelcomb  predicta  ac  predictas  advocationes  predictarum^ 

^  rectoriarum  et  ecclesiarum  de  Kenne  Westogweli  Dar* 

'*  lington  Mylton  Damerell  Stokedamerell  Thoraughleigh 

'*  et  Woodleighe    Ac  predictum  servicium  vicesime  partis 

'*  Qnius  feodi  militis  exeuntis  de  predictis  tenementis  pre* 

^*  dicti  Petri  Carewe  militis  ac  predictum  annualem  reddi- 

''  tum  viginti  trium  solidorum  et  sex  denariorum  et  ser- 

'^  vicia  exeuntia  de  predicto  manerio  de  Chetelhampton 

'*  predictum  annualem  redditum  novem  librarum  novem 

**  solidorum  septem  denariorum  et  unius  obuli  et  servicia 

^'  exeuntia  de  predicto  manerio  et  parco  de  Darlington 

^  predicto  Et  predictum  annualem  redditum  quadraginta 

^  solidorum  et  servicia  exeuntia  de  predicto  manerio  de 

**  Twykebeare  predicta  inter  alia  prefato  Edwardo  nuper 

^*  Comiti  Devonie  in  predicta  copimissione   nominato   et 

'^  beredibus  de  corpore   suo   legitime  procreatis  et  pro- 

"  creandis." 

So  that  one  of  the  documents  put  in  by  the  Claimant 
was  this  grant  of  the  annuity  out  of  the  customs,  the  customa 
being  granted  to  him  and  his  heirs ;  but  granted,  among 
other  things,  to  the  aforesaid  Edward,  the  late  Earl  of 
Devon,  naipec}  in  the  said  commission,  and  to  the  heirs  of 
his  body,  lawfully  begotten  and  to  be  begotten. 
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18S1.  Lord  Wytiford. — That  is  nothing  but  a  recital  of  the 

former  grant :  it  is  no  new  grant 

The  Attomey-GeneraL — The  forfeited  lands  of  Huf^ 
bad  come  to  the  crown ;  and  the  crown,  for  the  sustentft- 
tion  of  the  dignity,  granted  this  land.  To  whom?  Un- 
doubtedly to  the  grantees  of  the  dignity :  and  tbe  crown 
describes  who  the  grantees  of  the  dignity  were,  in  this  lan- 
guage :  ^*  Edwardo  nuper  comiti  Devonie  in  predicts 
**  commissione  nominato  et  beredibus  de  corpore  suo  legi- 
*^  time  procreatis  et  procreandis."  It  really  seems  to  mei 
that,  as  far  as  the  authority  of  that  document  can  go^  it  is 
conclusive  to  shew  the  opinion  of  the  lawyers  of  that  day, 
that  it  was  to  him  and  the  heirs  of  his  body,  b^;otten  and 
to  be  begotten,  that  the  dignity  was  known  to  be  granted. 

I  omitted  one  part,  in  alluding  to  the  circumstances 
adverted  to  in  the  Irish  cases.  The  first  ELarl  of  Cork 
and  Orrery  had  his  second  son  Lewis  ennobled ;  and  the 
intention  there  expressed  was,  that  it  should  go  as  well  to 
the  heirs  male  collateral  as  to  the  heirs  male  of  the  body,— • 
*^  tam  de  corpore  quam  a  latere."  Was  that  the  intentioD 
here  ?  If  so,  why  was  that  not  expressed  ?  It  was  veij 
easy ;  the  words  were  at  hand  ;  and  yet  here  it  is,  '*  here- 
^'  dibus  suis  masculis,"  without  the  word  <*  latere"  being 
introduced,  and  without,  therefore,  those  particular  words 
which  would  extend  to  collateral  heirs  male ;  and  which 
would,  therefore,  be  a  limitation  to  the  heirs  male  of  tbe 
body  only. 

In  the  course  of  a  discussion  of  this  nature,  it  is  im- 
possible not  to  make  frequent  allusion  to  the  very  learned 
report  adopted  by  a  committee  of  this  house  on  the  subject 
of  the  peerage.  One  of  the  most  learned  men  who  efer 
sat  in  a  court  of  law,  or  in  this  house,  was  very  instru- 
mental in  drawing  up  that  report;  and  one  of  the  prin- 
cipal things  he  has  done  is  to  clear  away  certain  doubts 
and  delusions  which  existed  upon  the  state  of  law  in  former 
times.  The  supposition,  that  there  must  be  precisely  the 
same  course  of  descent  prescribed  for  a  dignity  and  fi>r 
land,  is  one  of  the  first  things  that  this  report  attempts  to 
do  away.     For  this  is  clearly  established,  as  I  think,  by 
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the  authority  laid  down  in  the  work  to  which  one  of  your        1831. 
L.ordships  alluded, — the  work  of  Justice  Doddridge, — 
settled  at  least  by  him,   the  work  being  originally  com« 
posed  by  a  Mr.  Bird,  but  which  Justice  Doddridge  after- 
wards looked  over,  and  gave  to  it  the  advantage  of  his 
correction.     The  words  of  Doddridge,  as  given   by  the 
report,  are  these :    **  If  a  man  be  created  earl  to  him 
*<  and  his  heirs,  all  men  do  know,  that  although  he  have 
'*  a  fee  simple,  yet  he  cannot  alien  or  give  away  the  in- 
**  heritance,  because  it  is  a  personal  dignity,  annexed  id 
**  the  posterity,  and  fixed  in  the  blood." — "  Upon  this 
**  language  it  may  be  observed,"  says  the  report,  "  that 
'*  such  a  grant,  being  confined  to  the  grantee  and  his  pos- 
'5  terity,  is,  in  truth,  a  grant  only  to  him  and  the  heirs  of 
his  body,  and  therefore  does  not  resemble  a  grant  of 
lands  in  fee  simple,  which,  according  to  the  law  of  Eng- 
'*  land,  as  now  long  settled,  would  have  given  the  land  by 
'*  descent  to  any  heirs  of  the  grantee;  an  observation  which 
^*  marks  a  clear  distinction  between  the  grant  of  a  mere 
**  dignity  and  the  grant  of  lands."     Perhaps  I  may  be  per- 
mitted to  observe  upon  that  distinction  between  the  effect 
of  a  grant  of  a  dignity  and  a  grant  of  lands,  that  all  the 
distinction  is  in  favour  of  the  more  limited  construction  of 
the  former,  because  it  is  natural  to  suppose  that  the  whole 
estate  in  the  land  is  intended  to  be  parted  with,  and  there 
is  an  estate  in  fee  simple  as  long  as  that  land  shall  form  a 
part  of  this  island;  but  in  regard  to  a  dignity,  it  begins 
only  in  the  imagination,  if  I  may  so  state  it,  of  the  royal 
grantor,  and  lives  in  the  mind  of  the  noble  grantee.     It  is 
a  grant  of  only  so  much  as  the  royal  grantor  was  pleased 
to  grant.     The  dignity  exists  to  the  extent  to  which  it  is 
conferred ;  and  that  may  be  a  very  good  reason  for  restrict- 
ing the  words  of  the  grant,  but  it  will  be  no  ground  at  all 
for  extending  them ;  so  that  here  Justice  Doddridge  having 
used  the  general  terms,  that  he  had  a  fee  simple,  those 
words  are  qualified  by  the  report,  that  this  was  only  to  him 
and  the  heirs  of  his  body:  and  so  the  distinction  upon  that 
subject  is  made  clear. 

There  had  been  some  difficulty  in  finding  what  the  law 
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18SL        upon  ^he  subject  was.     Mr.  Cruise's  treatise  on  Dignities 
^  does  not  state  any  rule  of  law  upon  the  point ;  and  I  do 

m.^iw-  not  know  that  it  can  be  found  in  any  book,  until  this  re- 
port came  out,  —  the  result  of  all  the  cases,  and  perhsps 
the  most  learned  and  most  authoritative  text-book  upoo 
that  subject  which  has  ever  been  brought  to  the  notice  tif 
the  profession;  so  that  when  I  find  this  language  Ud 
down,  which  seems  to  make  an  end  of  the  question ;  fiir 
here  is  a  grant,  not  to  him  and  his  heirs,  but  to  him  nai 
Itis  heirs  male ;  and  unless  the  addition  of  male,  which  if 
plainly  intended  in  a  case  of  this  sort,  where  there  is  no 
exclusion,  should  make  Uie  grant  more  extensive^  whea 
certainly  if  it  means  any  thing,  it  makes  it  less  so,  I  cannot 
conceive  why  this  axiom  of  laW  should  not  be  Ibund  appli* 
cable  to  this  case.  And  the  words  which  are  to  befbondaf 
page  1 8.  of  the  Third  General  Report  of  the  Lords'  Con- 
mittees  on  the  Peerage  express  that  which  appears  to 
to  make  it  perfectly  clear  that  this  Claimant  has  not 
blished  his  right. 

I  was  surprised  that  the  Oxford  case*  was  not  cited  by 
my  learned  friend.  In  the  latter  part  of  the  reign  of 
James  the  First,  a  question  arose  as  to  the  earldom  of 
Oxford,  granted  to  Aubrey  de  Vere,  and  also  as  to  the 
dignity  of  the  ofiice  of  high  chamberlain  of  England^ 
Lord  Willoughby  de  Eresby  claimed  the  chamberlainsh^ 
of  England,  as  well  as  the  peerage ;  and  he  established  hit 
claim  to  be  chamberlain,  because  he  was  next  heir  of  the 
whole  blood  to  the  last  possessor  of  the  office.  Robert  de 
Vere,  Earl  of  Oxford,  the  heir  male  of  the  body  of  the 
first  grantee,  also  claimed  it ;  but  he  failed  in  establishing 
his  claim  to  the  chamberlain  ship,  because  he  was  not  heir 
general ;  but  he  succeeded  in  establishing  his  claim  to  die 
peerage,  because  he  was  heir  male  of  the  body  of  the  first 
grantee.  Then,  surely,  any  person  who  is  in  the  situation 
of  heir  general  does  not  therefore  fall  within  the  terms  of 
such  a  grant,  which  are  precisely  the  same.  The  grant 
was  ^*  heredibus  masculis"  in  that  case,  as  it  is  in  this.     Sir 

*  See  Sir  W.  Jones's  Report,  and  Cruise  on  Dignitiei,  and 
Collins's  Precedents. 
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William  Jones  in  his  report  says,  **  This  ensuing  report  in        1881. 
^  parliament  I  received  from  the  then  lord  chief  justice.'' 
Mr.  Cruise,  in  his  learned  work,  gives  several  expressions 
vsed  by  Chief  Justice  Crewe,  which  are  not  given  in  this 
report,  in  which  he  expresses  much  feeling  on  the  dignity  of 
peerage,  connected  with  a  great  veneration  for  antiquity; 
and  tliere  are  other  circumstances  giving  remarkable  so- 
lemnity and  interest  to  the  judgment  then  given  by  Lord 
Chief  Justice  Crewe.     These  facts  do  not  appear  in  Sir 
William  Jones's  report,  who  only  states,  at  page  96.,  the 
humble  petition  of  Lord  Willoughby  de  Eresby ;  and  the 
petition  of  Robert  Vere,  Earl  of  Oxford,  is  set  out«     He 
dien  proceeds  to  give  the  petition  of  William  Earl  of 
Derby  and  the  Lady  Elizabeth  his  wife,  claiming  the  office 
of  great  chamberlain  of  England,  in  virtue  of  the  connec- 
tion of  Lady  Elizabeth  with  the  family,  whicli  it  is  not 
necessary  to  refer  to  here.     That  is  followed  by  "  the  re-- 
**  solution  delivered   by   Crewe,    chief  justice,  in  parlia^ 
"  ment,  concerning  the  earldom  of  Oxford;  Walter,  chief 
**  baron,  Doddridge  and  Yelverton,  justices,  and  Trevor, 
'^  beroDy  advising  with  him  together  therein."     This  case 
consisted  of  many  parts ;  I  need  not  go  into  all  of  them, 
because  some  observations  have  no  particular  application 
here.     He  says,  *<  Robert  de  Vere,  Duke  of  Ireland  and 
^  Earl  of  Oxford,  was,  as  the  case  is  put  by  the  Lord' 
^  Willoughby's  counsel!,  undecimo  of  Richard  the  Second,  • 
'*  by  judgment  upon  an  appeal  in  parliament,  adjudged  to 
*'  forfeit  all  his  castles,  seigniories,  lands,  tenements^-  fran* 
^  cfaises,  liberties,  and  all  the  possessions  he  had  when  the 
^  appeal  began,   in  the    10th   of  Ric.  II.,   saving  rights 
^  of  entail,"  &c.;  and  on  the  16th  he  had  a  regrant.     It 
appears,  that  in  the  16th  of  Ric.  II.,  "  Sir  Aubrey   de 
^^  Vere  shewed  intayles  of  land,  but  none  of  the  dignity ; 
^<  yet  the  King  graciously,  for  that  they  had  been  earls 
^  of  ancient  times,  and  being  willing  the  estate  and  name 
^  of  the  Earl  of  Oxford  (though  it  were  so  that  they  were 
^  forfeited  by  the  judgment)  should  not  cease^  but  should 
'*  continue  in  future  time^  to  the  honour  of  the  kings  of 
'^  this  realiri,  bath  restored,  given,  and  granted,  by  assent 
^  of  parliament,  to  Aubrey  de  Vere  and  his  heirs  maler 
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183 1.  *^  for  ever,  the  estate  and  honour  of  Earl  of  Oxford.  And 
**  in  full  parliament  he  took  his  ancient  place^  and  did 
^^  his  homage."  Now,  there  are  the  very  terms  of  this 
grant, — ^^  heredibus  masculis  suis  in  perpetuum.'*  If 
those  words  imported  a  grant  to  the  heirs  male  general, 
the  heirs  male  general  would  have  remained  entitled  by 
virtue  of  this  grant;  but  it  was  found  by  the  judges,  that 
the  grant  was  to  the  heirs  male  of  the  body  of  the  first  Earl 
of  Oxford,  and  in  that  character. 

Lord  Wynford. — There  were  heirs  male  of  the  body. 
The  Attomey-General. — The  heir  male  general  most 
have  been  the  nearest.  I  do  not  find  the  pedigree  stated; 
but  the  only  way  in  which  the  heir  male  general  could  be 
the  heir  male  of  the  body  would  be  by  the  interventioa  of 
some  daughter.  One  question  was,  whether  it  was  an  or- 
dinance or  an  act  of  parliament  ?  and  they  found  that  it 
could  not  be  held  to  be  a  mere  ordinance,  because  it  bad 
been  acted  upon  in  various  ways ;  but  I  do  not  find  any 
distinction  taken  between  the  construction  to  be  put  upon 
an  act  of  parliament  and  a  patent  creating  a  peerage. 

Mr.  Pepys. — One  party  there  was  heir  male,  and  the 
other  heir  general. 

The  Aitorney-GeneraL — If  there  is  any  distinction  be- 
tween a  grant  by  parliament  nnd  a  grant  by  the  crown,  it 
is,    I  apprehend,   in   favour   of  the  heir  general.     It  is 
inquired,  whether  it  is  an  ordinance  or  an  act  of  parlia- 
ment?    It  is  said,  ^^  In  the  case  in  question,   the  earldom 
^'  is  given,  granted,  and  restored,  by  assent  of  parliament, 
**  to  Aubrey  de  Vere  and  his  heirs  male  for  ever;  which 
is  a  special  limitation  to  the  males  by  parliament,  and 
out  of  the  ordinary  rules  of  law,  for  the  limitation  sub- 
sists by  parliament.     He  did  homage  to  the  King^  and 
**  was  placed  by  his  peers  *  in  pleno  parliamento,'  even  in 
**  the  same  parliament,  —  ^  per  assensum  parliament!,'  inas- 
**  much  as  by  the  assent  of  the  king,   lords,  and  com- 
"  mons;"  and  so  on.     Then  "  the  charter  of  the  earldom 
^*  is  but  an  exemplification,  and  of  that  nature,  it  is  totidem 
"  verbis  of  the  act.     The  charter  is  dated  after  the  parlia- 
"  ment  ended ;  for  it  is  dated  the  1 2th  of  February,  two 
^^  days  after  the  end ;  but  the  Earl  sate  as  earl  in  the 
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parliament  of  16  Ric. II.,  before  the  charter  was  dated;        18SI. 


ergo,  not  earl  by  the  charter,  but  by  the  act  of  16  Ric.  II., 
**  and  earl  without  summons.  If  an  ordinance  only  be  en- 
<<  tered  in  the  parliament  roll,  and  it  hath  the  reputation 
**  and  use  of  an  act  of  parliament,  that  makes  it  an  act  of 
**  parliament."  Now,  if  there  can  be  any  distinction  be- 
tween an  act  of  parliament  and  another  document,  the  act 
of  parliament  will  have  more  force,  and  be  taken  to  be 
more  extensive,  according  to  the  terms  of  it. 

The  grant  of  the  crown,  by  the  construction  put  upon  it, 
was,  that  heirs  male  meant  heirs  male  of  the  body ;  and  that 
the  descent  to  Lord  Willoughby,  as  heir  general,  though  it 
gave  him  the  office  of  chamberlain,  could  not  give  him  a 
right  to  sit  in  the  House  of  Peers ;  and  the  Lord  Chief 
Justice  reported  to  the  House,  *'  that,  according  to  the 
**  orders  of  *  such  days,'  he  and  his  brethren  have  again 
*^  considered  of  the  title  unto  the  office  of  lord  great 
**  chamberlain,  and  that  three  of  them  are  of  one  mind, 
'^  and  two  of  them  of  another ;  wherefore  they  are  ready 
^  to  deliver  their  opinions  severally,  and  their  reasons  for 
**  the  same."  ^V  hereupon  Mr.  Baron  Trevor  began,  and 
delivered  his  opinion,  *'  that  the  said  office  of  lord  great 
^*  chamberlain  doth  of  right  belong  unto  the  Lord  Wil- 
**  loughby ;  and  gave  his  reasons  for  the  same."  Mr. 
Justice  Yelverton  was  of  the  same  opinion,  ^*  that  it  be- 
'*  longed  to  Lord  Willoughby,  as  heir-  general  unto  Henry 
^'  last  Earl  of  Oxford,  deceased."  Mr.  Justice  Doddridge 
thought.  ^*  that  the  office  is  descended,  and  doth  belong, 
^*  unto  the  heir  general  of  Henry  the  last  Earl  of  Oxford, 
*^  deceased ;  and  gave  his  reasons  for  the  same."  The 
Lord  Chief  Justice  delivered  his  opinion,  **  that  the  office 
*'  of  lord  great  chamberlain  of  England  is  descended,  and 
'*  ought  to  belongs  unto  the  heir  male  of  Henry  the  last 
'*  Earl  of  Oxford,  viz.  unto  Robert  de  Vere,  the  last  Earl 
'*  of  Oxford;"  and  gave  bis  reasons  for  the  same.  The 
Lord  Chief  Baron  agreed,  ^^  that  the  office  is  descended, 
^<  and  ought  to  belong  unto  Robert  de  Vere,  now  Earl  of 
•*  Oxford,  as  heir  male  unto  Henry  the  last  Earl  of  Ox* 
'<  ford,  deceased."     So  that  the  Lord  Willoughby  had  tb9t 
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1831.        office  awarded  to  him;  but  he  had  not  the  title  and  dlo. 
^       nity  of  peerage  here. 

I  apprehend  that  that  rule  of  law,  which  is  laid  dc^^^rn 
in   the  report  of  the  committee  of  your  Lordships       is 
sanctioned  by  this  great  case;  and  that  it  is  the  result  c^f  a 
great  deal  of  most  learned  and  sagacious  enquiry  upon      the 
whole  subject :  and  although  some  of  the  points  raisiec3  in 
this  case  have  been  matter  of  great  controversy,  chS.«fly 
owing  to  the  obscurity  of  facts  and  documents,  I  do      not 
think  my  learned  friends  can  show  any  thing  to  mil 5.  fate 
against  that  authority,  or  to  distinguish  the  present   ^aue 
from  the  rule  to  which  that  case  is  to  be  referred.     I  tbtnk 
it  was  treated  as  an  anomaly :   how  that  which  is   ao 
anomaly  is  to  prevent  the  particular  word  applying^  E   do 
not  see,  unless  there  is  something  which  makes  one  anonotlj 
fit  into  another.     I  take  it  the  general  rule  is,  that   that 
which  has  been  decided  will  be  presumed  to  prevaiL 

These  are  the  observations  which  it  has  occurred  to  me 
to  submit  in  the  discharge  of  my  duty  towards  the  cro^H} 
the  crown  being  bound  to  see  that  no  person  enters  this 
House  without  having  a  legal  authority  so  to  do. 

The  Lord  Chancellor. —  I  have  given  great  and  anri^w* 
attention  to  the  able  arguments  which  have  been  urff^ 
from  the  bar  in  this  case ;  and,  undoubtedly,  some  of  th^ 
have  turned  upon  points  of  law  which  do  not  aris^   ^ 
ordinary  practice.     Those  matters  are  presented  to    ^^' 
minds,  some  of  them  for  the  first  time,  and  all  of  tb  ^^ 
from  their  importance,  requiring  a  more  mature  delit^*'^ 
ation  than  could  be  given  in  the  course  of  the  argun^  ^^ 
itself,  and  during  any  short  interval  which  may  els^  'S^ 
between  the  argument  and  your  Lordships  mdcing       ^  * 
your  mind  upon  the  report  to  be  made  upon  the  subji 
I  should,  therefore,  merely  stating  my  view  of  the 
portance  of  the  question,  and  the  difficulty  I  feel  in  p 
nouncing  an  opinion  on  some  parts  of  it,  be  disposed 
suggest  the  propriety  of  allowing  time  for  considering 
what  result  we  shall  come  upon  the  claim  referred  to 
and  supported  by  the  arguments  delivered  at  the  bar. 


^-ro- 


CUOM. 


ON  APFJBALS  AND   WBIT3  OF  ERROR.  311 

The  quesUoa  will  nodoubtedly  resolve  itself  entirely  into  1 8S1« 
a  question  of  law;  fi^r  one  thing  is  agreed  on  all  bands,  the 
Attomey-General  conceding  to  the  counsel  for  the  claim- 
ant, that  the  matter  of  fact  can  hardly  be  said  to  be  in 
<X)ntroYersy.  I  never  yet  have  seen  any  case  of  pedigree, 
^ther  in  a  question  of  honours  here^  or  a  question  of  real 
property  at.  common  law,  more  distinctly  made  out  by 
evidence  tkan  is  the  pedigree  of  the  noble  claimant  of  thi» 
honoiur*  H«  1ms  undoubtedly  connected  himself,  by 
evidence  ta  which  no  exception  is  offered^  with  the  first 
Urantee  of  the  dignity;  and  he  has  connected  himself  so  aa 
to  make  «ut  that  he  stands  in  the  relation  of  the  heir  voaley 
aat  of  ihe  body,  but  heir  male  general,  as  it  is  called  more 
difitinctiy  in  the  l^al  language  of  this  country,  or  heir 
Biale  whatsoever^  as  it  is  called  ia  the  language  of  Scot- 
land ;  the  limitation,  as  regards  honours,  being  a  limitation 
to.  heifs  male:  and^  as  your  Lordships  know,  the  enjoy- 
ment by  no  small  number  of  the  peers  existing  in  that  part 
of  the  United  Kingdom  is  under  grants  to  heirs  male 
ipmeral  or  heirs  male  whatsoever. 

The  Attorney-General  is  here  to  protect  the  rights  of 
the  crowB,  nefc  as  the  other  party,  and  the  only  other  party. 
if  thail  weie  the  case,  your  Lordships  must  at  once  perceive 
ia  would  be  nugatory  for  the  crown  to  apply  to  ua  at  all* 
Tlie  crown  ia  here  only  to  protect  its  rights  before  your 
Lordships,  and  to  aid  you  in  protecting  your  owa  rights. 
The  admission  of  the  Attorney-General  may  raise  an  infer- 
ence in  your  Lordshipa'  minds,  that  tKat  will  turn  out  to 
lie  the  &ct:  but  it  is  perfectly  clear  that  his  appearance 
deea  by  no  means  shut  out  your  investigation  of  that  point 
angr  more  than  of  those  points  on  whi^h  he  has  presented 
a  dilbrent  view  of  the  case,  or  prevent  your  coming  to  a 
dtffiveat  result,  if  yoa  should  see  $L  The  crown  refers 
the  matter  to  your  Lordships  to  decide,  and  you  are  to 
decide  as  having  an  interest  which  the  crown  has  not; 
Supposing  your  Lordships  shall  take  the  same  view  of  the 
evidence  cf  pedigree  which  the  Attorney-Genenalhasdon^ 
eihat  will  remain  is  the  question  of  law ;  and  that  arises 
apecialiy  on  the  construction  of  the  grant  of  Queen  Marj. 
This  being,  in  my  mindf  the  only  point  which  requires  any 
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18S1.  great  degree  of  consideration,  I  would,  with  your  permis- 
sion, and  without  expressing  in  the  least  my  own  opinion 
upon  it,  beg  leave  to  move,  that  the  further  proceeding  io 
this  case  be  adjourned. 


DITOH  PllKAOl 
CLAIM. 


14th  March.       The  Lord  Chancellor, — The  case  which  stood  over  for 

the  consideration  of  your  Lordships  upon  the  Devon  peer- 
age is  one  of  great  moment  in  respect  of  the  rights  claimed, 
of  great  importance  to  the  noble  claimant,  and  of  consider- 
able importance  to  your  Lordships.  It  is  also  of  much 
curiosity  in  an  antiquarian  point  of  view,  as  matter  of 
history,  and  as  touching  the  parliamentary  constitution  of 
the  coimtry;  and  it  is  a  case  of  curiosity,  rather  than  of 
practical  importance,  in  a  legal  point  of  view.  I  make 
this  remark  without  intending  in  the  least  degree  to  im- 
press your  Lordships  with  an  idea  that  you  ou^ht,  on  that 
account,  to  give  it  a  less  attentive  consideration  than  yoa 
otherwise  would  be  disposed  to  do ;  but  the  fact  undoubt- 
edly is,  that  while  many  of  your  Lordships*  decisions  may 
be  cited  as  precedents  in  a  variety  of  other  cases,  and  may 
afiVct  a  great  mass  of  interests,  your  determination  in  tiiis^ 
I  will  venture  to  say,  whichever  way  you  shall  see  fit  to 
decide,  will  probably  affect  no  other  case  of  an  honour, 
and  certainly  can  affect  no  case  of  land ; — for  the  principles 
which  govern  this  question  do  not  at  all  apply  to  the  law 
of  real  property. 

The  ordinary  limitations  in  a  patent  of  peerage  in  this 
part  of  the  United  Kingdom  are  well  known.  They  arc 
of  two  descriptions;  either  the  honours  are  limited  to  heirs 
male  of  the  body  of  the  original  grantee,  the  first  created 
peer,  or  there  is  a  creation  of  what  has  been  vulgarly 
called  a  peerage  in  fee:  when  I  say  vulgarly,  I  would  be 
understood  to  include  Westminster  Hall,  for  the  same 
inaccuracy  has  crept  into  the  language  of  lawj'ers.  But  it 
is,  properly  speaking,  a  peerage  in  fee  tail  general,  in 
which  the  honour  goes  not  to  the  heir  male  of  the  body, 
but  to  the  heirs  general,  the  female  as  well  as  the  male^  of 
the  body  of  the  grantee.  The  most  usual  way,  as  your 
Lordships  know,  of  creating  this  kind  of  peerage  is  by  a 
writ  of  summons  to  parliament,  and  by  a  sitting  in  par- 
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liament.  Both  summons  and  sitting  must  concur.  If  a  1831. 
person  is  called  by  writ,  and  sits,  notwithstanding  it  h^s 
at  difierent  times  been  made  a  matter  of  doubt,  yet 
since  the  great  case  of  the  Barony  of  Cliflon,  decided 
by  this  House,  it  may  be  taken  as  quite  clear  in  law,  that 
such  summons  and  sitting  constitute  a  descendable  ba- 
rony in  fee,  or  rather  in  fee  tail,  and  that  the  honour  so 
created  goes  to  the  heirs  general  of  the  body,  subject  to 
abeyance  where  it  descends  upon  coparceners.  I  do  not 
by  any  means  intend  to  state  this  as  the  only  mode  in 
which  such  baronies  may  be  created,  because  the  crown 
has,  undeniably,  the  power  of  granting  a  peerage  by  pa- 
tent, the  terms  of  which  shall  confer  the  right  on  the 
heir  female  as  well  as  the  heir  male  of  the  body  of  the 
original  grantee.  The  more  ordinary  limitation,  as  your 
Lordships  are  well  aware,  is  to  the  heirs  male  of  the  body, 
lawfully  begotten. 

To  the  peerage  in  other  parts  of  the  United  Kingdom 
(I  allude  more  particularly  to  Scotland)  the  same  observ- 
ation is  not  applicable ;  for  there  a  very  ordinary  form  of 
grant  is  not  to  heirs  male  of  the  body,  or  to  heirs  of  the 
body  male  and  female,  but,  in  the  language  of  the  Scottish 
law,  to  the  heirs  whatsoever,  ^^haeredibus  quibuscunque;** 
more  frequently  ^^  haeredibus  masculis  quibuscunque,"  the 
heirs  general  or  the  heirs  male  general  of  the  first  taker; 
the  same  language  in  the  law  prevailing  with  respect  to 
real  property  and  to  honours.  The  Scotch  law  touching 
honours  is  probably  the  same  as  our  most  ancient  law  in 
this  country;  though  that  law  differs  from  ours  in  this 
respect,  that  what  has  here  undergone  many  important 
changes  in  the  course  of  ages,  remains  there  m  viridi 
observantia  up  to  the  very  period  of  the  Union ;  and  that 
which  was-  parliamentary  law  in  the  reign  of  Queen  Anne 
is  the  law  regulating  honours  in  that  part  of  the  United 
Kingdom  to  this  day;  so  that  it  is  a  limitation  under  which 
some  of  your  Lordsliips  sit  by  election,  and  under  which 
others,  not  having  seats  in  your  Lordships'  House,  enjoy 
their  honours  and  the  right  of  electing  representative  peers 
at  the  present  day.  In  this  way,  by  such  form  of  word^ 
and  to  such  line  of  heirs,  have  these  honours  been  granted, 
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18SI.  surrendered,  and  afterwards  granted  out  mgmn^  to  dilleitiit 
series  of  heirs,  according  to  the  forms  of  €Oli¥eyaoce  osoil 
in  the  case  of  real  property  as  well  as  dignities  in  that  part 
of  the  kingdom.  In  all  such  cases  the  heirs  general,  thst 
is  collateral  as  well  as  direct,  succeed  to  the  titles  and  to 
the  landed  property;  sometimes  the  females  as  well  bb  the 
males,  and  in  that  case  the  eldest  alone  of  aereral  co- 
parceners ;  or,  as  it  is  called,  the  ddest  daogbter  withoot 
division ;  but  more  frequently  the  males  aicme. 

That  this  kind  of  limitation  is  no  novelty  in  Enghnd, 
that  it  was  at  one  time  a  limitation  weH  known  in  our 
practice,  I  think  may  be  stated  as  a  proposition  of  fret 
clearly  established  by  the  cases  to  which  we  bare  been 
referred  at  your  Lordships'  bar,  and  by  one  or  two  other 
cases,  still  more  remarkable,  which  Mr.  Attomey-Generd 
referred  to  in  his  argument  against  the  claim,  having  by  aa 
oversight  only  partially  cited  them ;  whereas^  when  doady 
examined,  they  furnish  the  strongest  authority  in  the  way 
of  precedent  to  support  the  argument  of  the  claimant. 

We  may  take  it  for  granted,  without  going  fiuther  fimm 
referring  to  the  passage  in  history  referred  to  by  iht 
learned  counsel,  that  there  was  a  creation  in  the  twentf- 
first  of  Richard  the  Second  of  certain  peers,  nine  in  nuBH 
ber,  whose  honours  were  with  remainder  to  the  beirs  of 
the  body,  all  excepting  that  et  Scrope  Earl  cf  Wikshiie^ 
who  was  highly  in  the  favour  of  the  monarch,  and  aat  in 
parliament  on  that  creation  once  and  agaio^  and  in  whose 
case  the  limitation  was  to  ^*  heirs  male''  general,  collateral 
as  well  as  of  the  body.  Hence  it  appears  that 
a  limitation,  which,  though  not  usual,  was  by  no 
unknown  in  our  parliamentary  and  constitutional  hiatoiy. 
Upon  examining  the  patent  of  Scrope's  peerage^  in  order 
to  ascertain  that  there  was  no  clerical  error  by  omitdng 
certain  words  of  limitation  in  copying  out  or  iogrrossing 
that  instrument,  it  appeared,  most  satisfactorily,  that  do 
omission  could  account  for  the  diversity,  the  form  of  the 
clause  being  quite  peculiar  to  that  creation^  and  dis- 
tinguishing it  from  all  the  other  eight  as  plainly  as  Scrope 
was  distinguished  from  the  other  grantees  by  the  superior 
favour  of  his  sovereign. 
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The  question  here  is  upon  the  constructioQ  of  a  limit*"  18dl» 
ation  of  this  description ;  and  I  will  preface  with  ^ome  his- 
torical remarks  the  few  observations  I  am  about  to  submit 
to  your  Lordships  as  the  ground  of  the  opinion  I  have 
come  to,  after  very  great  consideration,  and  after  some 
little  hesitation,  on  the  conflicting  authorities  to  which  I 
am  about  also  to  call  your  attention*  This  hesitation  is 
the  reason  why  I  premise  t^iese  historical  remarks. 

I  feel  it  necessary  to  say  only  one  word  upon  the  ques« 
tion  of  fact.  It  is  admitted  on  all  bands,  candidly  and 
explicitly  admitted  on  the  part  of  the  crown,  that  a  plainer 
proof  of  pedigree,  a  more  conclusive  case  in  point  of  fact, 
never  was  presented  to  your  Lordships'  bar  or  to  any 
court*  The  present  claimant  is  to  be  taken,  then,  as  most 
clearly  connected  with  the  grantee  in  the  reign  of  Queen 
Mary,  and  as  his  heir  male  collateral ;  not  the  heir  male 
of  the  body,  but  the  heir  male,  or  heir  male  general,  of  the 
grantee. 

The  question  then,  is,  whether  or  not  he  has  a  right  to 
take  this  honour,  granted  to  his  ancestor,  or  rather  his 
cousin  in  law,  as  his  heir  male  collateraL  The  words  of 
the  patent  I  need  hardly  refer  to,  as  they  are  in  the  recol- 
lection of  every  one,  -—  **  haredes  mascidos  dicti  comitis  tm" 
**  perpehiumJ*  The  question,  then,  is  this,  whether,  by  the 
law  which  regulates  the  descent  of  honours,  that  is  to  say, 
the  peerage  law  of  England,  a  grant  to  a  person  and  his 
heirs  male  for  ever,  carries  to  the  cousin  or  collateral  heir 
male  the  honours  so  granted  ?  Now,  one  or  two  remarks 
may  be  premised  on  the  law  regulating  real  property^  If 
an  estate  in  lands  be  given  by  a  common  person  to  a  man 
and  hb  ^*  heirs  male^"  or  to  a  man  and  his  **  heirs  female," 
that  estate  is  a  fee-simple  as  much  as  if  the  grant  were  to  a 
man  and  his  heirs,  without  the  addition  of  **  male"  or 
^^  female :"  it  is  a  general  grant  as  regards  the  inheritable 
quality  of  it:  no  body  or  bodies  are  specified  out  of  which 
the  heirs  are  to  issue;  and  an  estate  in  fee  is  created,  the 
qualifying  words  being  rejected.  But  it  is  clear  and  settled 
law,  that  in  all  grants  by  the  crown,  and  not  by  a  common 
person,  the  words  are  to  be  taken  most  strongly  in  favour 
of  the  grantor  and  against  the  grantee ;  whereas  in  grants 
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1831.  by  a  common  person  they  are  to  be  taken  most  strongly 
for  the  grantee  and  against  the  grantor.  It  is,  perhaps, 
connected  with  this  principle,  that  a  grant  by  a  commoB 
person  to  A.  and  his  heirs  male  shall  be  taken  as  if  it  were 
without  the  addition  of  the  word  **  mcde^^  and  so  give  the 
largest  estate  which  the  grantor  was  capable  of  giving; 
while,  in  the  case  of  the  crown,  a  grant  in  the  same  words 
to  A.  and  his  heirs  male,  shall  be  wholly  void  and  pass  no 
estate.  But  the  principle  must  be  taken,  with  one  qualifi- 
cation, as  regulating  the  construction  of  grants;  or  rather, 
we  may  say,  this  principle  cannot  be  imported  into  the 
argument  in  the  present  case,  where  the  subject  matter  of 
the  grant  is  an  honour  created,  not  real  property  bestowed* 
We  cannot  strictly  say  that  the  crown  parts  with  any 
thing  at  all  in  conferring  a  dignity;  and,  therefore,  the 
case  of  a  peerage  is  not  within  the  principle  which  regulatea 
the  construction  of  grants  of  land.  If  the  crown  is  seised 
of  land,  and  makes  a  grant  of  it,  there  is  no  doubt  that,  by 
construing  words  as  words  of  limitation,  which,  in  the  case 
of  a  common  person,  would  be  taken  to  carry  a  fee,  we 
pursue  the  principle  which  requires  us  always  to  presume 
most  strongly  in  favour  of  the  crown  and  against  the 
grantee,  the  former  retaining  all  Uiat  the  latter  does  not 
take.  But  in  th^  case  of  honours  this  argument  wholly 
fails,  for  nothing  is  lost  to  the  crown  which  it  before  pos- 
sessed, however  largely  the  words  are  construed.  The 
honour  did  not  exist  previously  to  the  grant ;  it  came  into 
existence  at  the  moment  of  the  grant.  In  granting  the 
peerage  the  crown  is  not  dealing  with  an  estate  which 
actually  existed,  and  of  which  it  had  the  reversion.  The 
bounty  of  the  crown,  in  the  very  act  of  giving,  calls  into 
existence  the  thing  granted ;  it  is  a  creation  rather  than  a 
transference.  The  crown  is,  indeed,  the  fountain  of  ho- 
nour, but  it  is  a  fountain  wholly  inexhaustible;  it  is  a 
fountain  from  which  honours  may  be  drawn  again  and 
again,  and  yet  as  much  will  still  be  left,  and  as  much  more 
still  be  made  to  flow,  as  if  nothing  had  issued.  The  per- 
son ennobled  by  the  royal  grace  and  favour  takes  more  by 
receiving  a  peerage  to  him  and  his  heirs  collateral  as  well 
as  direct,  than  if  he  only  took  to  him  and  the  heirs  of  his 
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body ;  but  the  crown  parts  with  no  more  —  loses  no  more.        18S1* 
The  crown  still  has  as  much  power  of  ennobling  as  if  the 
grantee  had  only  taken  the  lesser  honour. 

It  has  been  said,  in  commenting  upon  the  passage  in 
Lord  Coke  touching  descent  of  lands  and  tenements 
granted  to  a  man  and  his  heirs  male  or  heirs  female,  that 
the  rule  of  succession  existed  only  for  lands  and  tenements, 
and  that  another  principle  regulated  grants  of  other  things; 
and  Lord  Coke  proceeds  to  illustrate  this  with  an  instance 
which,  it  cannot  be  denied,  applies  in  some  measure  to  the 
present  argument ;  for  though  he  does  not  deal  with  the 
question  of  honours  generally,  yet  he  comes  very  near  it 
when  he  refers  to  arms  and  armorial  bearings,  and  ex- 
pressly distinguishes  their  descent  from  that  of  lands  and 
tenements.  Lands  and  tenements,  he  says,  do  not  go  to 
collaterals ;  but  it  is  otherwise  touching  arms,  which  if  the 
king  grant  to  a  man  and  his  heirs  male,  without  saying  of 
the  body^  descend  to  collaterals.*  But,  indeed,  we  need 
not  resort  to  this  authority  for  the  purpose  of  showing 
how  different  the  rules  of  limitation  are  with  respect  to 
honours  and  real  estates.  If  the  crown  grants  land  to  a 
man  and  his  heirs  male,  nothing  at  all  passes ;  but  surely 
it  never  can  be  contended  that  the  grant  of  an  honour 
to  a  man  and  his  heirs  male  is  wholly  void*  It  may  give 
a  fee  tail  only,  or  it  may  give  more^  but  something  it  does 
pass. 

I  have  referred  to  the  grant  of  certain  peerages  in  the 
twenty-first  year  of  the  reign  of  Richard  the  Second.  It 
is  very  material  to  call  your  Lordships'  attention  to  this, 
as  connected  with  a  proposition  which  has  not  been  at  all 
disputed  at  the  bar, — a  proposition,  indeed,  which  it  would 
hardly  become  the  crown  officers  to  dispute, — that  the 
powers  of  the  crown  in  granting  honours  cannot  be  limited. 
There  is  evidently  nothing  whatever  in  reason  against  the 
gmeral  limitation  which  includes  collaterals.  It  can  hardly 
be  said  to  be  a  larger  grant  to  give  to  a  man  and  his  **  heirs 
^  male  general,"  than  to  grant  to  a  man  and  the  '^  heirs  of 
**  his  body,"  female  as  well  as  male.     On  the  contrary, 
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18SI.  there  seems  to  be  a  greater  restriction  upon  the  ooorse  of 
the  descent — a  greater  control  over  the  course  the  honoon 
shall  take —  in  the  former  case  than  in  the  latter.  If  the 
crown  grants  a  barony  by  a  writ  of  summons  and  the 
person  sitting  in  parliament,  or  by  words  expressly  givMBg 
a  fee  tail  general,  it  shall  go  to  a  man  and  the  h^rs  of  hii 
body,  female  as  well  as  male.  In  two  descents  it  comes  Id 
a  female,  who  marries;  and  then  another  fkmily,  not  coo- 
templated  by  the  crown,  takes  the  honour,  and  is  ennobled. 
In  the  next  descent  it  comes  again  to  a  daughter;  that 
daughter  marries  a  man  of  a  third  family,  not  before  noble 
in  any  of  its  branches.  The  honour  thus  gets  into  diis- 
different  family,  connected  with  the  original  grantee  only 
through  the  daughter;  and  the  same  thing  may  happsa 
again  and  again,  and  every  time  there  is  a  failure  of  maki^ 
till  at  last  it  gets  to  such  an  immeasurable  distance  fron 
the  original  family,  that  all  sight  of  the  stock  intended  la 
be  ennobled  is  lost;  all  controlover  the  course  of  the 
descent  is  gone.  The  most  base  and  ignoble  blood  mij 
be  raised  to  the  highest  dignities.  Nay,  the  issue  of  feloas 
convict  and  of  traitors  attainted  may  become  noble.  Aliens 
even  alien  enemies,  without  regard  to  race  or  country  or 
religion,  may  all  become  tlie  stock  of  British  honoon^ 
and  give  from  their  loins  members  to  our  peerage. 

But  it  is  very  different  with  the  case  of  honours  limited 
to  heirs  male  in  the  way  contended  for  by  this  claimant 
There  the  probability  of  the  honour  being  carried  oat  of 
the  family  of  the  original  grantee  is  much  more  remote; 
the  course  of  descent  is  far  more  under  control ;  and  tfw 
security  much  greater  that  the  original  purpose  of  the  gnat 
in  the  ennobling  of  the  original  grantee's  blood  shall  be 
answered ;  for  no  one  can  take  who  is  not  connected  with 
him  by  males,  and  by  males  only,  so  that  the  exdusioo  of 
all  ignoble  and  attainted  and  alien  blood  is  certain. 

So  much  for  the  reason  of  the  case  as  regards  the  powen 
of  the  crown.  As  regards  authorities,  I  will  advert  pa^ 
ticularly  to  the  view  taken  in  a  book  which  I  sent  for 
during  the  argument,  recollecting  something  of  its  doctrioe 
as  treating  on  the  subject;  I  mean  Judge  Doddridge's  work 
upon  the  Law  of  Honours.     It  is  there  laid  down,  that  tbe 
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ccown  may  grant  a  barony  for  life,  or  even  pur  autre  vies  1881. 
the  Year  Book,  9  Hen.  VI.,  is  referred  to ;  and  although 
it  18  most  likely  that  a  barony  pur  autre  vie^  which  was  not 
unknown  in  old  times,  was  commonly  granted  to  the  son, 
living  the  father,  so  as  to  have  the  operation  of  the  writs 
DOW  issued  for  calling  op  the  eldest  son  to  this  hoase^ 
Kring  the  fadiei*,  which  gives  a  barony  extinguishable  by 
■lerger  at  the  father's  decease;  yet  it  is  to  be  observed, 
that  diere  is  no  restriction' whatever  in  the  book  to  such 
kind  of  grants;  but  it  is  distinctly  stated  to  be  in  the 
fKywer  of  the  crown  to  grant  a  barony  "  pur  autre  vie;** 
lliat  is,  the  grantee  might  be  a  stranger  to  the  ^*  cestui  que 
*  file,''  and  cease  to  be  noble  on  his  decease*  A  singular 
itste  of  things  certainly,  and  an  extraordinary  kind  of 
lumour,  and  yet  perfectly  consistent  with  some  analogies  in 
oar  law,  not  only  as  affecting  the  tenure  of  property,  but 
the  enjoyment  of  other  rights  dosely  resembling  dignities ; 
fer  tibsurd  as  it  may  seem  t]>at  a  man  should  so  h(dd  his 
iKmours  as  not  to  know  whether  he  is  noble  or  ignoble  till 
he  sends  to  learn  whether  or  not  another  is  alive^  and  that 
he  who  in  the  morning  was  a  peer  should  become  a  com- 
moner before  night  fell,  and  be  capable  of  giving  a  vote  in 
your  Lordships'  house  at  one  part  of  a  sitting,  and  not  at 
another,  there  is  a  cognate  matter  in  which  the  same 
ahaordity  exists  by  clear  and  undoubted  law.  The  right 
of  voting  for  members  of  the  other  house  of  parliament  may 
be  held  pur  autre  vie ;  it  may  depend  upon  the  continuance 
of  another's  life  whether  I  can  vote  at  an  election  cmt  no; 
and  I  may  be  entitled  to  give  my  vote  at  the  opening  of  the 
poll,  and  not  at  its  close.  Sudi  anomalies  are  the  result 
not  of  any  inherent  incongruity  in  the  principles  from  which 
Aey  iow,  but  are  the  necessary  consequence  of  having 
geaeral  rules;  and  they  beset  almost  all  parts  of  the  law  in 
•very  country. 

Of  the  crown's  exercise  of  the  power  now  contended  for 
by  die  claimant,  instances  have  been  cited;  but  I  come 
now  to  mention  those  two  remarkable  cases — stronger 
than  any  referred  to  at  the  bar-*- 1  mean  the  grants  of  the 
0th  of  February,  in  the  third  of  Charles  the  First;  the 
one  being  the  creation  of  the  barony  of  Broghill,  and  the 
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1881.  other  the  creation  of  the  barony  of  Bandon  Bridge.  They 
are  both  in  the  same  words  as  regards  the  granting  parti 
and  those  words  are  the  same  in  the  grant  now  under  con- 
sideration,— **  haredibus  masculis  imperpetuuan.*^  Thus  iu 
they  are  very  important,  as  adding  two  instances  of  modern 
date  to  the  older  ones  of  such  patents.  But  one  of  them 
points  out  distinctly  the  sense  in  which  those  words  were 
used,  for  its  preamble  expressly  sets  forth  the  object  whidi 
the  crown  had  in  making  the  grant ;  it  states,  *'  our  wish 
**  being  that  the  grantee  should  hold  the  same  honour,  Its 
'^  ut  alumnus  honoris  iu  pubertate  sua  tamquam  (actus  ad 
*^  omnia  honoris  studia  provectiori  etate  stimuletar  et 
'*  gratam  recordationem  munificencise  nostras  erga  ipsumd 
*^  familiam  suam  perpetuo  conservet  eundemque  honorea 
*^  non  solum  dicto  Ludovico  et  heredibus  masculis  de  cor* 
*^  pore  suo  verum  etiam  omnibus  heredUms  masculis  Utm  de 
*^  corpore  quam  a  latere  dicti  comitis  pemaansuram  Tolamin. 
**  Sciatis  igitur  quod  nos,"  &c ;  therefore,  in  plain,  direct, 
and  explicit  terms,  the  grant  declares  that  its  object  was  to 
carry  the  honour  not  only  to  the  heirs  of  the  body,  but  to 
the  heirs  collateral. 

If  it  had  stopped  here,  and  if  the  operative  part  of  the 
grant  had  followed  in  the  same  words,  specifying  heirs 
male  de  latere  as  well  as  de  corpore^   there   would  have 
arisen  a  strong  argument  in  favour  of  the   constnictioo 
urged  against  the  claim ;  and  the  case  would  have  signally 
aided  Mr.  Attorney-General's  argument,  which  rested  oo 
the  supposition  that  the  honours  were  granted  by  words 
similar  to  those  of  the  preamble.     But  your  Lordships 
will  now  see  how  this  patent  makes  all  the  other  way,  wbeo 
I  read  the  operative  part  of  the  instrument ;   for  the  in- 
tention itself  being,  from  the  preamble,  so  plain  and  dear 
that  he  who  runs  may  read, — it  being  manifest  that  die 
crown  intended  the  honours  to  descend  upon  collaterals  as 
well  as  upon  direct  descendants, — how  did  the  lawyers  of 
those  days,  very  considerable  men  as  you  are  well  awarei 
advise  the  crown  to  effectuate  that  intention  ?    What  words 
did  they  employ  for  accomplishing  the  declared  purpose  of 
carrying  the  peerage  to  the  collaterals  as  well  as  to  the 
issue  of  the  grantee?    ^^  Habendum  et  tenendum  eumlem 
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^  staUiin  gradum  titulum  nomen  et  honorem  baronis  de         18S1« 

**  Bandonbrid^re  prefato  Ludovico  Boyle  et  heredibus  mas-       "^"^^"^^ 

**  culls  de  corpore  suo  legitime  procreandis  imperpetuum.        claim. 

*' £t  pro  defectu  talis  exitus  eundera  honorem  stilum  et 

^  titulum  baronis  de  Bandonbridge  ad  heredes  masctdos  de 

*<  corpore  dicti  Ricard'  Comitis  Coirkagensis  remanere  et 

'*  derivari   volumus  eundemque   honorem   stilum   statum 

**  gradum   titulum   baronis   de  Bandonbridge   in   defectu 

**  exitus  masculi  de  corpore  dicti  Ludovici  heredibus  mas- 

*'  culis  de  corpore  dicti  Comitis  Corkagensis  damns  con- 

'^  cedimus  et  confirmamus  per  presentes  eipro  defectu  talis 

^  exitus  predictum  honorem  esse  et  remanere  rectis  here- 

•*  PIBUS    MASCULIS    DICTI    COMITIS    IMPERPETUUM;" — the 

▼ery  words  of  the  Devon  limitation. 
f..  J  cannot  conceive  a  stronger  case  to  show  that  these 
words  in  law,  as  far  as  this  remarkable  precedent  goes,  and 
ma  far  as  the  authority  of  the  law  advisers  of  the  crown  in 
such  matters  could  go,  convey  the  right  to  the  heirs  male 
collateral  of  the  grantee.  We  have  no  declaration  of 
intention  in  the  preamble  of  the  Devon  patent;  but  we 
bave  the  same  words  in  the  granting  part ;  and  these  must 
be  construed  here  as  the  preamble  of  the  Bandon  Bridge 
patent  distinctly  and  expressly  declares  they  are  intended 
Co  be  construed  there.  Every  rule  of  construction  re- 
quires this. 

I  have  so  far  gone  through  this  case  as  to  have  arrived 
at  a  conclusion  favourable  to  the  claim,  unless  it  can  be 
displaced  by  any  opposing  authority  or  conflicting  decision. 
I  come  then  to  consider  what  had  appeared  at  one  time  to 
bear  unfavourably  upon  the  argument ;  I  mean  the  case  in 
Sir  William  Jones's  Reports.  When  this  case,  however, 
is  examined  with  attention,  it  assumes  a  very  different 
.aspect,  as  I  think  you  will  presently  see :  and  I  am  happy 
to  know  that  in  coming  to  this  conclusion,  which  I  have 
only  arrived  at  after  some  hesitation,  I  have  the  concur- 
rence of  my  noble  and  learned  friend*,  who  has  given 
great  attention  to  the  whole  question.     I  allude  to  the  case 

•  Lord  Wynford. 
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1831.       of  Aabrey  de  Vere%  mentioned  in  the  note  to  Co. 

27  b.,  and  discussed  at  length  in  W*  Jones,  100*     Itame 
upon  the  petition  of  Sir  Aubrey  de  Vere,  and  is  fidly 
sidered  in  the  case  of  the  Earl  of  Derby  and  Elisabeth 
wife.     The  material  part  of  the  report  is  the  rescriotion  of 
the  judges,  delivered  by  Lord  Chief  Justice  Crewi^  con- 
cerning the  earldom  of  Oxford,  in  whidi  it  is  stated  he 
was  assisted  by  Walter,  chief  baron,  Doddricige  and  Td- 
verton,  justices,  and  Trevor,  baron,  advisiiiff  widi  Ubl 
He  lays  it  down,  in  rather  unmeasared  tems^  that  tk 
question  being  one  of  peerage,  the  grant  was  by  assent  of 
parliament  to  Sir  Aubrey  de  Vere  in  the  seventeenth  of 
Richard  the  Second,  and  his  heirs  male  for  ever,  of  tk 
estate  and  honour  of  flarl  of  Oxford,  and  that  in  fbU  por 
liament  he  took  his  ancient  place  and  did  his  homage*    He 
says  in  one  part  of  the  case^  that  the  earldom  was  grsnlei 
and  restored  by  *' assent  of  parliament**  to  Aubrey  di 
Vere  and  his  heirs  male  for  ever*     He  says^  that  the  ri|^ 
subsists  by  force  of  the  statute ;  that  the  gsant  to  a 
and  his  heirs  male  general  could  only  be  under  the 
rity  of  an  act  of  parliament :  and  there  are  one  cr  tss 
other  parts  of  his  judgment  to  the  same   efiect.    Tki 
authority  of  this  learned  judge  being  felt  to  be  ^f  gml 
weight,  the  more  especially  as  he  appears  to  have  bees 
assisted  by  no  less  a  judge  than  Mr.  Justice  Doddridgf^ 
the  necessity  of  well  considering  the  import  and  beaiing  of 
what  he  has  laid  down  occasioned  me  to  beg  thai  yoor 
Lordships  would  postpone  for  some  days  the  final  delo^ 
mination  of  the  question.     I  have  accordingly  exsmined 
the  matter  fully ;  and  one  or  two  observadons  will,  I  thinks 
show  your  Lordships  that  my  noble  and  learned  firieod  ii 
justified  in  the  conclusion  to  which  he  had  come  before  osr 
last  meeting,  and  in  which  I  entirely  concur  ;  namely,  ditf 
the  remark  of  Lord  Crewe  is  not  well  founded. 

In  the  first  place,  it  is  not  immaterial  to  observe^  ditf 
the  passage  in  die  report  is  not  the  principal  point  in  tk 

*  Earl  of  Oxford.     See  a  full  report  of  that  case  in  the  Ap* 
pendix  to  Sir  N.  H.  Nicolas*s  Report  of  the  Devon  Peerage  CaM< 
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case,  but  only  in  the  nature  of  an  obiter  dicium.     The  prin*        19S1. 
cipal  point  argued  appears  to  be,  whether  a  certain  doca*       v^y^i^ 
ment  or  instrument  in  Richard  the  Second's  time  shall  be  **^*  »«»a«« 

ChAfM* 

taken  to  be  an  ordinance  of  parliament.  This  point  is 
made  the  subject  of  much  argument;  and  no  one  can  quar« 
pel  wfth  the  decisioa  to  which  the  judges  came  upon  it. 
Secondly,  the  judgment  upon  the  question  submitted  to 
tllemi  is  most  correct:  of  this  there  cannot  be  the  least 
SovbL  Upon  whatever  grounds^  tkey  came  to  a  sound 
conckision,  and  gave  the  dignity  to  the  right  person,  ex« 
dadfaig  the  individual  who  was  not  entitled.  Now  the 
nesait  or  judgment  is  all  that  the  judges  consulted  by  this 
bowDC  were  answerable  for.  The  arguments  of  the  learned 
clNtf  justice  who  delivered  that  judgment  are  to  be  taken 
m  his  own,  and  not  as  those  of  his  brethren.  My  noble 
and  learned  friend  reminds  me  of  his  own  case.  It  is  the 
fmedce,  your  lordships  know,  for  the  chief  justice  of 
ibe  Common  Pleas,  being  a  commoner,  when  the  chief 
justice  of  the  King's  Bench  is  a  peer^  to  deliver  the  opinion 
ef  the  judges  to  this  house.  And  n^  noble  and  learned 
frieDd  observes,  that  in  so  doing  be  used  to  give,  with  his 
€mn  reasons,  the  conclusion  to  which  he  and  bis  brethren 
bad  come.  I  well  recollect  my  Lord  Tenterden,  before 
be  was  made  a  peer,  giving  the  opinions  of  the  learned 
^id)[^  once  and  again  in  the  QueenV  case,  and  expressly 
stating  that  he  alone  was  to  be  considered  answerable  for 
dMi  reasons  and  illustratkins  with  which  he  accompanied 
the  c^inious  of  the  judges  advising  this  house. 

The  next  observation  I  have  to  make  is  with  respect  to 
the  fiicts  of  the  Oxford  case  under  consideration,  for  a 
teference  to  them  is,  as  you  will  find,  most  material. 
Your  Lordships  know  that  the  reign  of  Richard  the 
Second  was  one  of  the  most  turbulent  and  disgraceful 
periods  of  our  history,  when  each  succeeding  parliament, 
as  the  position  of  the  monarch  and  his  barons  changed, 
regularly  set  aside  what  had  been  done  by  the  parliament 
before,  and,  in  reversing  the  proceedings  of  its  immediate 
predecessor,  restored  and  re-enacted,  upon  the  same  prin- 
ciple, all  that  bad  been  done  by  the  last  pariioment  but 
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1881.        one.     Thus  the  Duke  of  Gloucester's  party,  having  got 
possession  of  the  king's  person,  and   usurped  his  royal 
authority  by  means  of  a  commission,   were,   after  some 
time,  defeated  in  their  turn,  and  all  their  proceedings  and 
those  of  their  parliament  were  reversed  by  a  meeting  of 
great  men  of  De  Vere's  party,  including;  the  chief  jostioe 
and  other  judges,  at  Nottingham,  who  all  pronounced  die 
commission  of  Gloucester's  party  void.     The  favourite^ 
before  created  flarl  of  Oxford,  was  then  made  Duke  of 
Irekind ;  and  afterwards  the  Duke  of  Gloucester  and  his 
faction,  in  a  tumultuous  manner,  came  to  the  parliamcnl^ 
threw  clown  their  gauntlets  against  the  favourite,  by  way, 
I  suppose,  of  commencing  worthily  a  judicial  proceediif ; 
and  after  a  violent  struggle,  more  worthy  of  a  lawless  mob 
than  a  court  of  law,  appealed  him  and  his  associates  of 
treason  for  the  Nottingham  resolution.    By  way  of  securiii|g 
justice  in  the  trial  of  this  appeal,  the  peers  present  began 
by  taking  an  oath  that  they  would  find  for  the  appellant, 
that  is,  that  they  would  at  all  events  convict  the  partiei 
accused.     The  question  being  one  of  life  and  death,  and 
of  forfeiture  of  all  property,  and  of  attainder  of  bhoi, 
those  venerable  judges,  who  had  to  decide  whether  or  not 
the  men  should  be  hanged,  and  their  issue  disinherited,  all 
took  an  oath  to  find  them  guilty;  and  having  thus  qualified 
themselves  for  the  impartial  exercise  of  their  high  judicial 
functions,  proceeded  therein  with  the  most  religious  regard 
to  the  oath  thus  taken.     They  seem  to  have  been  resolved 
that,  as  honest  men,  they  should  not  add  perjury  to  in- 
justice; but  having  taken  an  oath  to  do  wrong,  they  should 
do  as  they  had  sworn.     Accordingly,  certain  peers  were 
attainted  by  their  judgment,  including  Aubrey  de  Ven^ 
Earl  of  Oxford. 

Now  it  does  not  appear  by  very  clear  evidence  what 
the  limitations  were  of  the  honours  he  then  enjoyed;  but 
this  is  plain,  that  some  years  afterwards,  in  the  16th  of 
Richard  II.,  another  proceeding  took  place,  and  the 
other  party  having  the  upper  hand,  they  restored  in 
blood  several  of  those  peers  who  had  been  thus  deprived 
of  their  honours,  passing  an  act,  which,  though  I  have  not 
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«here  my  note  of  it,*  I  recollect  professes  to  restore;  the        1831. 
first  word  in  the  operative  sentence  on  the  roll  of  par* 
Itament  being  **  restitute  * 

The  act  proceeds  upon  the  recital  of  the  attainder  which 
had  taken  place  five  years  before,  and,  in  fact,  does  no 
Jnore  than  reverse  that  attainder  as  far  as  regards  De  Vere. 
'Now  it  is  remarkable,  that  this  is  the  whole  foundation  for 
what  Lord  Chief  Justice  Crewe  says,  that  this  grant  of 
peerage  was  by  *^  assent  of  parliament."  There  is  cer- 
tainly not  another  word  to  show  that  the  act  of  the  16th  of 
-Ric  II.  enabled  the  crown  to  grant  a  peerage  with  such 
limitation ;  and  I  would  ask  your  Lordships,  if  any  thing 
in  the  words  I  have  referred  to  justifies  the  statement  that 
'«n  act  of  parliament  Was  necessary  so  to  enable  the  crown. 
In  one  sense,  indeed,  the  Chief  Justice  is  quite  right.  •  An 
act  of  parliament  was  necessary  to  enable  the  crown  to 
ennoble  De  Vere,  because  a  former  act  of  parliament  had 
'attainted  him,  and  the  crown  could  not  restore  him  in 
blood,  so  as  to  make  him  capable  of  taking  honours,  with- 
out the  authority  of  parliament.  An  act  of  parliament  was 
also  necessary  for  enabling  the  crown  to  restore  a  peerage 
which  a  previous  act  of  parliament  had  taken  away.  But 
it  is  equally  clear  that  an  act  of  parliament  was  not  required 
because  of  the  limitation  under  which  the  honours  were  to 
be  granted  ;  for  the  crown  was  not  granting  a  new  dignity, 
bat  restoring  an  old  one,  forfeited  by  a  statute  passed  in 
the  1 1th  of  Ric.  II.  That  proceeding,  abominable  as  it 
was,  and  contrary  to  all  decency  as  well  as  justice,  was  still 
clothed  with  all  the  forms  of  a  statute,  and  could  not  be 
legally  contravened  without  the  authority  of  another  act 
repealing  it  In  modern  times,  if  a  man  is  convicted  of 
high  treason  in  Westminster  Hall,  the  crown  can  reverse 
that  attainder;  but  it  is  clearly  otherwise  if  the  attainder 
Ije  by  act  of  parliament,  for  then  nothing  but  another  act 

*  *'  Le  Roy  ad  de  sa  grace  especiale  restiiutf  done,  et  grante, 
*'  par  assent  du  parliament,  al  dit  S'  Aubrey  le  noun,  title, 
**  estat,  et  honour  a  dit  S'  Aubrey  et  ses  heir  madles  a  toutz 
'^<  jours,  et  lay  fist  Count  d'Oxenford  en  plein  parlement."-^ 
Rot.  Pari.  III.  SOS.    See  the  note  at  the  end  of  the  case. 
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1831.  can  reverse  it.  The  king,  even  in  Richard  the  Second* 
time,  was  not  supposed  to  have  the  power  of  reversing  ai 
attainder  created  by  statute ;  consequently,  it  was  absolatel; 
necessary,  to  restore  the  heir  of  the  favourite,  that  an  ac 
should  pass  reversing  his  attainder:  and  this  is  the  tm 
reason  of  the  entry  on  the  Rolls  being  per  assent  de  par 
Uament.  This  entry  does  not  apply  to  the  limitation  t 
'*  heirs  male "  general,  but  to  the  incapacity  of  the  part 
taking  the  honours,  owing  to  his  attainder  by  a  forme 
parliament. 

I  must  be  permitted  to  add  one  word  more  with  respec 
to  the  authority  of  the  decision  on  which  I  am  commenting 
The  law  respecting  honours,  and  the  great  difference  be 
tween  the  principles  of  our  jurisprudence  when  applied  U 
the  descent  of  real  properQr,  and  those  principles  whei 
applied  to  dignities,  was  not,  in  the  time  of  Lord  Chie 
Justice  Crewe,  so  well  understood  as  it  is  now,  in  conae 
quence  of  decisions  since  his  day.  For  example,  my  Lon 
Crewe,  if  he  had  been  asked  whether  or  not  there  wai 
possessiofratris  of  a  dignity,  must  have  given  an  answer  tbi 
very  opposite  to  what  we  should  now  give  to  the  same 
question :  so  the  nature  and  constitution  of  a  barony  m 
fee  (or  fee  tail),  has  been  elucidated  and  settled  since  ha 
time ;  indeed,  I  may  say  the  law  respecting  it  is  now  some- 
what dififerently  understood. 

It  may  also  be  observed  that,  beside  the  cases  in  164^ 
and  1669, — the  cases  of  the  barony  of  Grey  de  Ratb^i 
and  the  barony  of  Fitz  Walter,  to  which  I  have  ben 
alluding,  -— the  law  laid  down,  in  1678,  by  the  ancestor  «l 
the  noble  lord  in  the  chair,  threw  new  light  on  the  lavr  ^ 
dignities.  In  the  cases  I  refer  to,  that  celebrated  per^^ 
though  a  layman,  pronounced  as  learned  and  well-reas<^^ 
a  judgment  as  any  lawyer  in  Westminster  Hall  oonld  h-'^ 
done,  on  the  very  nice  points  of  doctrine  which  he  ^ 
occasion  to  discuss.  I  wish  to  say  nothing  disrespectful 
Lord  Chief  Justice  Crewe's  judgment;  but  if  I  were 
state  which  of  the  two  was  the  most  lawyer-like  opinio 
that  of  the  layman,  my  Lord  Shaftesbury,  in  1678»  or  (0 
of  the  Lord  Chief  Justice  in  1626,  I  should  prefer  t^ 
former  to  the  latter,  as  more  conformable  to  the  princip^ 
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of  the  law,  and  the  decisions  referred  to.     But  it  issuflS-        ISST. 
cient  for  me  to  say,  that  Lord  Shaftesbury's  decision  has 
always  been  acted  upon,  and  that  in  a  subsequent  case  the 
distinction  taken  was  the  ground  of  proceeding, 

I  have  stated  that  the  reversal  of  an  attainder  in  the  11th 
of  Richard  IL  was  effected  by  means  of  an  act  in  the  six- 
teenth of  the  same  reign,  as  regarded  De  Vere.     After- 
wards, in  the  twenty-first  of  the  same  king,  came  a  general 
reversal  of  all  the  attainders;  but  this,  it  is  to  be  observed^ 
both  fortifies  my  argument,  and  does  away  the  efiect  of 
Ix>rd  Chief  Justice  Crewe's  observation  in  Jones's  Reports; 
for  it  b  exceedingly  remarkable^  that  the  very  same  words, 
per  assent  de  parliament,  are  to  be  found  in  the  next  entry, 
in  setting  forth  that  general  reversal.     You  will  find  them 
Ml  the  Bolls  of  Pari.,  21  Ric.  IL,  802.,  where  the  reversal 
of  John  of  Lancaster's  attainder  is  recorded.  Now,  what  was 
die  case  there?  There  was  no  mention  whatever  of  ^*  hdrs 
**  male  general"  in  the  limitation.     It  was  merely  a  restorar 
tion  in  blood :  he  is  not  restored  to  any  thing,  nor  invested 
by  grant  with  any  thing,  to  him  and  his  heirs  male,  as  De 
Yere  was  in  the  16th  of  Ric.  IL ;  but  yet  all  is  recorded  to 
be  donep^  assent  de  parliament ;  clearly  showing  that  the 
reason  of  the  assent  of  parliament  being  required  and 
recorded  in  De  Vere's  case,  was  to  get  rid  of  a  former  act 
of  parliament.     Now  Lord  Chief  Justice  Crewe's  observa* 
tion  rests  entirely  upon  the  words  per  assent  de  parliament^ 
in  De  Vere's  case ;  and  it  seems  quite  clear  that  the  refer* 
ence  I  have  been  making  to  the  subsequent  case  at  once 
destroys  the  whole  foundation. 

I  have  stated  to  your  Lordships,  that  the  legislation  of 
those  turbulent  times  was  a  series  of  reversals ;  and  accord- 
ingly, in  the  1st  of  Hen.  IV.,  the  first  thing  the  parliament 
did  was  to  reverse  De  Vere's  and  the  other  reversals. 
It  reversed  the  acts  of  the  16th  and  21st  Ric.  II.,  and  not 
content  with  that,  it  revived  the  original  act  of  the  11th) 
and  not  content  with  that,  it  restored  all  the  persons  who 
had  been  attainted  on  the  reversal :  so  true  it  is,  to  use  the 
words  of  Mr.  Hume,  that  **  the  ancient  history  of  England 
*^  is  nothing  but  a  catalogue  of  reversals ;  every  thing  is  in 
'^fluctuation  and  movement.    One  fiiction  is  continually 
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1331*  **  undoing  what  was  established  by  another;  and  the  malti- 
^^  plied  oaths  which  each  party  exacted  for  the  security  of 
^*  the  present  acts,  betray  a  perpetual  consciousness  of  tbdr 
"  instability."  * 

Upon  these  grounds  I  am  quite  prepared  to  say,  and  my 
noble  and  learned  friendf,  I  believe,  concurs  with  me  in 
the  opinion,  that  though  the  main  opinion  in  Sir  Willism 
Jones,  upon  the  case  of  De  Vere,  is  right,  and  its  applio- 
tion  to  the  case  then  in  question  is  right,  yet  that  the 
remark  and  obiier  dictum  of  the  Lord  Chief  Justice  is 
wholly  without  foundation  in  the  case  of  De  Vere,  and 
without  any  warrant  of  law,  and;  consequendy,  that  it  is  to 
be  laid  out  of  view  in  dealing  with  the  case  now  before  us. 

I  think  I  might  go  a  step  further,  and  say;  tliat  if  Lonl 
Chief  Justice  Crewe's  opinion  be  law,  that  the  authori^of 
a  statute  is  required  to  make  this  limitation  valid,  then  tbe 
Devon  peerage  is  not  merely  not  limited  to  a  collateral  hdr 
male,  but  is  wholly  void.  There  is  no  authority  whatever 
rn  the  law  for  reading  "  heirs  male  for  ever''  as  '^  heirs  nude 
^*  of  the  body"  when  they  occur  in  the  limitation  of  an 
honour.  Consequently,  if  Lord  Crewe's  remark  is  of  any 
avail,  it  goes  to  make  void,  even  in  the  person  of  the  firtf 
taker,  the  whole  grant,  both  in  the  present  case  and  in 
tliose  cited  from  the  time  of  Richard  the  Second  to  tbe 
beginning  of  the  reign  of  Charles  the  First 

I  have  not  thought  it  right  to  dwell  on  the  Scotch  law  of 
peerage  and  constitutional  history.  The  limitation  in 
question  is  exceedingly  common  in  Scotch  peerages- 
Many  of  those  dignities  are  enjoyed  under  grants  to 
V  heirs  male  general,"  some,  even  to  **  heirs  general;" 
an  indication,  doubtless,  that  such  limitations  are  fiiiniliir 
to  our  own  early  law,  which,  as  your  Lordships  are  awaity 
was  the  same  in  its  original  with  that  of  Scotland. 

I  have  stated  the  strong  points  of  the  Claimant's  case. 
His  weak  point,  and  it  is,  I  think,  the  only  one,  is,  that  no 
person  has  been  shown  to  have  actually  enjoyed  the  honooTS 
under  this  limitation,  nor  indeed  under  a  similar  limitatioOi 

•  History  of  England,  ed.  1786,  vol.  iii.  p.  34w 
f  Lord  Wynford. 
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in  any  other  peerage;  that  is  to  say,  no  collateral  relation        1831; 
has  been  shown  to  have  enjoyed  honours  upon  the  failure       ^-^^^^^ 
of  issue  of  the  body  of  the  grantee.     Had  this  been  proved,         qlaim. 
there  would  have  been  no  possibility  of  arguing  against  ihe 
claim  for  a  moment:  it  is  this  defect  which  alone  makes. it 
a  case  for  discussion,  and  which,  with  Liord  Crewe's  dictom, 
has  imposed  on  me  the  necessity  of  troubling  your  Lord- 
ships with  reasons  for  my  opinion.     That  opinion  I  have 
founded  upon  those  reasons,  after  a  full  consideration  of 
the  whole  case  and  all  the  authorities.     I  am  quite  satisfied 
that  this  Claimant  has  made  out  his  title  both  in  law  and 
in  fact 

I  trust  I  shall  be  excused  for  recurring  to  the  circum- 
stance to  which  I  referred  in  the  outset,  that  the  decision 
of  this  day  cannot  influence  any  other  case,  either  of  pro- 
perty or  honours.  Not  that  this  should  operate  in  in« 
ducing  your  Lordships  to  pay  a  less  regard  to  adverse 
arguments,  or  to  weigh  with  a  more  unsteady  hand,  and 
in  a  less  accurate  balance,  considerations  of  a  conflicting 
nature;  but  it  may  operate  as  some  relief  to  the  mind,  if 
the  case  is  attended  with  doubt  and  difficulty,  that  the 
conclusion  you  come  to  cannot,  by  possibility,  either  affect 
any  principle  of  law,  or  practically  operate  in  any  other 
cases*  I  believe  I  may  say,  that  this  is  the  only  case  of 
an  English  dignity  which  can  be  brought  forward  in 
similar  circumstances,  and  that  the  decision  of  your  Lord- 
ships will  be  confined  in  its  effects  to  this  case  alone. 
.  My  Lords,  I  willingly  add,  that,  upon  the  whole,  I  con-« 
sider  it  my  duty  humbly  to  move,  that  your  Lordships 
should  report  your  opinion  that  the  Claimant  has  made 
out  his  claim. 

hcn-d  Wynford. — The  learned  Attorney-General  has  ad- 
mitted that  the  noble  Claimant  has  proved  himself  to  bef 
the  collateral  heir  male  of  the  first  grantee  of  the  earldom 
of  Devon ;  and  I,  who  have  watched  the  proof  in  this 
case,  think '  that  the  pedigree  is  satisfactorily  proved; 
There  are,  ^  then,  two  questions  of  law  for  your  Lord-' 
ships'  decision.  First,  whether  the  crown  could  grant  a 
peerage  to  a  man,  and  ^limit  it  to  hife  collateral  heirs  male. 
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163I.  Secondly,  whether,  according  to  the  hgtl  constmctioQ  of 
the  ptttait  granted  to  the  Earl  of  Deron^  the  dignity  ooa- 
ferred  upon  him  was  limited  to  his  ccdhiteral  heirs  male. 

Upoti  the  first  question,  I  can  see  no  reaaoii  why  the 
crown,  which  undoitbtedly  has  power  to  limit  a  dignity  ts 
a  man  and  the  heirs  of  his  body,  with  remainders  oiwr  t» 
sereral  different  persons  and  the  heirs  of  dieir  bodiei  ia 
succession,  should  not  have  authority  to  confer  a  digntlj 
on  a  man,  and  to  limit  it  to  his  heirs  male,  that  is,  to  the 
heirs  male  of  his  body,  (who^  being  his  nearest  hetis  mskf 
would  have  the  prior  riglit,)  and  fisuling  them,  to  his  col* 
lateral  heirs  male.     It  must  be  recollec^ted,  that  hb  eot 
lateral  heirs  male  must  be  (^  the  blood  of  the  grantee^— 
Ihey  must  be  descended  from  the  same  commoo  ancestor. 
In  a  constitutional  Tiew,  there  is  no  objection  to  the  gieol 
extent  of  a  grant  of  that  sort    The  thing  to  be  guarded 
against  Is  the  giving  of  peerages  with  sudb  fimited  intenH 
as  shall  not  be  suflScient  to  gi?e  them  weight  and  dignity, 
and  shall  make  them— what,  as  members  of  the  Iegit> 
hture^  they  ought  to  be — indep^ident  of  the  crown.    Mr. 
Justice  Doddridge  tells  your  Lordships,  that  the  Kii^  m^ 
grant  a  peerage  in  tail,  for  life,  pour  aider  vitf  or  for  yesn 
It  is,  however,  due  to  the  memory  of  that  learned  Judges 
to  say,  that  when  he  speaks  of  peerages  pour  outer  vie  and 
for  years,  he  adds,  "  as  it  is  said"     I  hope  that  the  Kiag 
will  never  be  advised  to  make  peers  for  life  only,  for  sodi 
grants  would  have  the  effect  of  destroying   the  ecxisti- 
tutional  weight  of  the  House  of  Peers.     As  to  peerages 
potir  auter  vie  or  for  years,  I  cannot  bring  myself  to  thiok 
that  such  peerages  could  be  legally  created.    Neither  Lord 
Coke  nor  my  Lord  Chief  Baron  Comyns,   the  latter  of 
which  learned  writers  has,  in  his  Digest,  collected  all  the 
law  on  this  subject  *,  recognize  any  power  in  the  crown 
of  creating  peers  pour  auter  vie.     Both  Lord  Coke  snd 
Comyns  say,  that  the  King  cannot  grant  a  peerage  fcr 
years;  for  then,  say  they,  it  would  go  to  the  executor  or 
administrator  of  the  first  grantee,  who  might   have  no 
connection  with  him  in  blood.     The  highest  privilq^e  of 

•  Dignity,  c.  l-. 
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the  peerage  is  the  right  to  give  a  vote  in  this  House.  The  183 1* 
peer  pour  outer  xjie  must  not  only,  as  has  been  said,  enquire 
every  morning  whether  his  peerage  continues ;  he  cannot 
vote  until  he  has  ascertained  that  the  person  on  whose  life 
it  depends  is  alive.  Now  circumstances  operate  on  my 
mind  so  strongly  against  the  legality  of  such  grants,  that, 
as  your  Lordships  have  been  referred  to  only  one  instance 
of  a  peerage  powr  coder  wV,  and  to  no  instance  of  a  peer 
for  years,  I  do  not  think  that  the  King  can  le^ly  create 
such  peerages.  The  only  peerage  powr  aider  vie  •  was 
conferred  on  the  heir  apparent  of  a  peer :  his  blood  was, 
before  the  grant,  noble.  There  was  nothing  derogatory  to 
the  dignity  of  the  peers  in  giving  such  a  person  a  seat 
ttmongst  them.  But  would  it  be  consistent  with  the  maxim 
of  law,  that  all  peers  are  nobilitate  pares^  although  gradu 
imparesj  to  raise  men  to  nobility  for  a  time  only,  or  who 
were  to  be  degraded  on  the  death  of  another  person  ?  If 
what  Mr.  Justice  Doddridge  says,  on  his  own  authority, 
and  not  from  the  relation  of  other  persons,  be  correct, 
there  cannot  be  a  doubt  but  that  the  king  may  confer  a  dig- 
nity on  a  man,  and  limit  it  to  his  collateral  heirs.  Your 
Lordships  have  also^  on  that  point,  the  authority  of  Lord 
Coke  and  Chief  Baron  Comyns,  who  say,  that  a  peerage 
may  be  limited  to  one  and  his  heirSj  or  the  heirs  of  his 
bod^  or  the  heirs  male  of  his  body.f  There  are  no  other 
heirs  but  heirs  collateral  and  heirs  direct^  or  from  the 
body.  Now,  your  Lordships  find  that  peerages  may  be 
limited  to  heirs,  or  heirs  of  the  body.  The  heirs  first 
mentioned  must  be  understood  to  include  such  as  are  not 
heirs  of  the  body  of  the  grantee.  These  heirs  first  men- 
tioned can  be  no  other  than  collateral  heirs. 

Your  Lordships  have  been  referred  by  the  learned  gen- 
tlemen at  the  bar  ta  many  grants  exactly  similar  to  the 
present.  The  Attorney-General  has  observed,  that  none 
of  them  have  ever  been  brought  under  the  consideration  of 
this  house.  It  has  so  happened,  that  most  of  the  noble 
persons  on  whom  such  peerages  have  been  conferred  lost 

•  The  Earldom  of  Rutland.     See  Rot  Cart.  ISth  Ric.  II. 
-|-  Dignity,  c.4.;  Co.  Lit.  16. 
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183 1.        their  heads  under  attainders  for  treason,  and,  with  them, 

the  honours  given  to  their  families.     No  opportunity  of 

making  a  claim  to  any  such  peierage  has  ever  occurred. 

But  when  your  Lordships  recollect  by  whom  the  King  has 

always  been  advised  in  all  the  grants  made  by  him,  you 

will  think  that  any  grant  of  this  kind  is  an  authority  of 

great  weight  in  favour  of  the  right  of  the  crown  to  make 

such  a  grant.     Indeed,  your  Lordships  will  find,  that  yoa 

have  no  other  authority  but  the  practice  of  making  soch 

grants  to  support  the  prerogative  of  the  King  to  oonfiar 

peerages,  by  the  writs  or  patents  under  which  all  your 

Lordships  hold  your  seats  in  this  house.     The  Attorn^ 

General,  who  has  always  been  a  lawyer, — the  Lord  Priiy 

Seal,  who  was  in  ancient  times  a  judicial  officer,  — the  Ldd* 

Chancellor,  who  was  at  the  head  of  the  law, — would  have 

taken  care  that  no  illegal  grant  of  a  peerage  should  be 

made. 

What  is  there  to  oppose  to  the  authority  of  the  opinkms 
of  Lord  Coke  and  Lord  Chief  Baron  Comyns,  supported, 
as  these  opinions  are,  by  the  several  instances  of  similir 
limitations  of  peerages  ?  The  judgment  of  this  Hoose  in 
the  case  of  the  Earl  of  Oxford  does  not  stand  in  our  way. 
The  patent  in  that  case  was  in  the  same  terms  as  in  the 
present ;  and  this  House  decided,  **  that  the  earldom  of 
*'  Oxford  is  descended,  and  ought  of  right  to  come^  unto 
<<  the  heir  male."  But  the  five  Judges  who  gave  their 
opinions  to  the  House  upon  that  case,  said,  **  That  the 
"  earldom  of  Oxford  was  entailed  upon  Aubrey  de  Vere 
*^  and  his  heirs  male  by  tlie  parliament  of  16  Ric.  IL; 
*^  and  that  an  estate  therein  to  the  heirs  male  was  &^ 
**  dentil/  raisedy  which  could  not  have  been  as  the  same  is 
"  limited^  if  it  had  only  been  bi/  an  ordinance  in  parliamentJ* 
These  learned  Judges  answer  the  question  put  to  tliem 
without  explaining,  or  referring  to  any  authority  in  sup- 
port of  their  opinion.  They  do  not  appear  to  me  to  have 
attended  to  what  was  done  by  the  legislature  in  this  case. 
It  did  not  create  de  novo  the  earldom  of  Oxford  :  the  ki^g 
could  have  done  that  without  the  assent  of  parliament. 
But  parliament,  instead  of  creating  a  new  earldom,  accord- 
ing to  the  express  language  of  the  act,  provided  that  tbt 


DKVON  PKXAAOB 
CLAIM. 


ON   APPEALS   AND    WRITS    OF   ERROR.  333 

forfeited  earldom  should  be  continued  in  time  to  come^  and        18S1. 
restored  it  to  Aubrey  de  Vere  and  his  heirs.     It  required 
the  authority  of  parliament  to  restore  and  continue  what 
parliament  had  put  an  end  to.     The  old  earldom  having 
been  extinguished  by  the  parliamentary  attainder,  and  the 
king,  being  desirous  that  that  earldom  should  be  revived^ 
obtained  the  assent  of  parliament  for  its  revival,  and  the 
continuance  of  it  in  Aubrey  de  Vere's  fiimily.     If  a  new 
creation  had  been  made  with  the  same  limitation,  the  assent 
of  parliament  would  not  have  been  required,  because  it  would 
not  have  been  necessary  that  any  thing  that  had  been  done  by 
parliament  should  be  undone.     If  the  Judges  thought  that 
the  authority  of  parliament  was  required  on  account  of  the 
nature  of  the  limitation,  I  think  that  they  were  mistaken; 
and  I  am  warranted  in  saying  so,  because,  in  all  the  cases 
in  which  a  new  creation  was  made,  and  not  a  forfeited  title 
restored,  although  the  limitation  was  the  same  as  in  the 
present  case,  the  aid  of  parliament  was  not  required.    The 
LK>rd  Chief  Justice  Crewe,  who  delivered  the  opinion  of 
those  Judges,  said,  ^^  The  earldom  is  restored^  by  the  assent 
of  parliament^  to  Aubrey  de  Vere  and  his  heirs  male  for 
ever;  which  is  a  special  limitation  to  the  males  by  par- 
^'  liament,  and  out  of  the  ordinary  rules  of  law;  for  the  limit- 
**  ation  subsists  by  parliament    If  it  were  but  an  ordinance 
^  in  parliament,  it  could  not  properly  make  him  earl,  nor 
^*  give  him  this  special  estate  tail."  This  is  litde  more  than 
another  statement  of  the  opinion  given  by  the  five  Judges ; 
but  his  Lordship  proceeds,  and  says,  ^*  It  is  plain,  that,  in 
**  the  case  of  a  common  person,  it  were  a  fee  simple  if  a  com* 
*^  nion  person  made  such  a  gift.  If  the  king  made  such  a 
**  grant  by  patent,  it  is  void  in  law."  The  learned  Chief  Jus- 
tice was  evidently  thinking  of  a  grant  of  lands  when  he  talks 
of  grants  made  by  common  persons.   The  grant  of  an  earl- 
dom can  only  be  made  by  an  uncommon  person^  —  by  the 
sovereign.     Whether  the  other  Judges  took  the  same  view 
of  that  case  as  the  Chief  Justice  we  do  not  know.     The 
Judge,  who  gives  the  opinion  of  his  brethren,  is  alone  re- 
sponsible for  the  arguments  used  by  him  to  support  it. 
The  responsibility  of  the  others  is  limited  to  the  answer  to 
the  question  put  by  the  house.     But  if  that  opinion  had  not 
only  the  sanction  of  the  five  Judges,  but  of  all  the  Judges 
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1881.       that  ever  sat  in  Westminster  Hall,  dicre  would  be  no  dffi- 
calty  in  showing  that  it  was  erroneoos. 

The  Lord  Chief  Jastioe  confoanded  peerages  wMli  entaSi 
of  lands.  There  is  no  analogy  between  the  two  cases.  En- 
tails of  land  are  governed  by  the  statute  De  domis.  Tbit 
statute  does  not  affect  titles,  armorial  beariogSy  or  the  limih 
adons  of  any  inheritable  rights,  except  rights  in  kmds.  TV 
words  of  the  statute  prove  this.  Although  the  statute  btgm 
with  the  words  *^  in  primis  de  tenemenHsj^  its  proTisioiis  Aum 
that  the  word  tenementis  was  not  to  be  used  in  its  fiill  seaic^ 
in  which  it  would  include  dignities,  bat  was  to  be  coofiDed 
to  lands,  and  to  such  interests  issuing  out  of  lands  as  were 
alienable :  titles  of  honour  never  could  be  alienated.  The 
statute^  in  describing  the  subjects  on  which  it  may  attMh, 
says,  lands  given  on  the  condition  of  returning  to  the  dooor 
if  the  donee  left  no  heirs  by  his  wife;  and,  secondly,  iem- 
merUs  given  in  free  marriage.  Such  tememenU  must  be  in- 
terests in  lands.  The  history  of  the  law  of  real  propei^ 
shows  that  this  statute  had  no  relation  to  dignities.  It  i% 
my  Lords,  a  curious  history,  and  proves^  that  although  ne 
lawyers  are  now  taunted  with  being  adverse  to  reform,  tint 
when  reform  was  required  by  the  state  of  property  in  the 
country,  and  the  legislature  were  not  disposed  to  concede 
it,  we  were  very  daring  reformers.  The  division  of  pro- 
perty,—-the  opulence  of  the  middle  classes, —- the  ex- 
tension of  liberty,  —  and  the  establishment  of  the  present 
state  of  society,  were  brought  about  by  lawyers,  in  oppo- 
sition to  the  will  of  the  legislature.  Some  of  your  Lord- 
ships' ancestors,  wishing  to  perpetuate  the  wealth  and 
power  of  their  families,  settled  their  lands  on  their  issue  in 
perpetual  succession,  like  the  strict  tailzies  in  the  northern 
part  of  the  island.  These  estates  were  called  conditiootl 
fees ;  the  condition  on  which  they  were  granted  being,  thst 
they  were  to  return  to  the  donors  on  iailure  of  the  issue  of  the 
donees.  Of  course,  lands  so  given  remamed  inalienable  si 
long  as  there  were  any  descendants  of  the  donees.  By  these 
contrivances  all  the  lands  of  the  kingdom  were  in  the  bands 
of  a  few  barons,  some  individuals  of  that  class  holding  whok 
counties.  The  judges  were  determined  to  break  through 
these  entails;  and  by  a  train  of  reasoning  rather  illogicd 
they  came  to  the  conclusion,  that  gifts  on  conditien  of  the 
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lands  remaining  in  the  families  of  the  donees  were  the  same  1881. 
as  gifts  on  the  condition  of  having  children^  and  that  as 
soon  as  a  child  was  born  to  the  donee  the  condition  of  the 
grant  was  performed,  and  the  conditional  fee  became  an 
absolute  alienable  fee.  To  get  rid  of  a  doctrine  so  morti- 
fying to  the  pride  of  those  who  at  that  time  were  disposed 
to  call  their  lands  aftar  their  names  for  ever,  this  statute 
I>e  donis  was  passed,  by  which  it  was  provided  that  en- 
tailed lands  should  remain  according  to  the  form  of  tba 
gifts  of  the  donors,  which  generally  were  to  the  donees  and 
tlieir  issue  for  ever.  The  restraints  imposed  on  the  alien- 
ation c(  lands  by  this  statute  were  got  rid  of  by  fines  and 
recoveries,  or  sham  actions,  in  which  the  persons  to  whom 
the  owners  of  entailed  lands  wished  to  convey  them  re* 
covered  the  possession  of  such  lands,  and  secured  their 
ngfats  to  them.  Your  Lordships  must  perceive  that  this 
statute  does  not  afiect  tides  of  honour.  Lord  Coke  says, 
that  if  an  estate  in  lands  be  given  to  a  man  and  his  heira 
male,  it  will  be  an  estate  in  fee ;  because,  he  adds,  such  a 
gift  is  not  brought  within  the  restraint  of  the  statute  De 
donis.  If  the  statute  De  donis  does  not  attach  in  tides» 
tJbis  reasoning  of  Lord  Coke  does  not  apply  to  titles :  and 
tile  same  Lord  Coke  tells  us,  that  that  doctrine  does  not 
apply  to  a  grant  of  arms ;  for,  he  says,  if  arms  be  granted 
to  a  man  and  his  keirs  male^  the  right  to  these  arms  will 
pass  under  the  grant  to  a  collateral  heir  male.  In  prin- 
ciple there  is  no  difference  between  a  grant  of  arms  and  a 
grant  of  a  dignity.  I  trust,  therefore,  that  I  have  got  rid 
of  the  authority  of  Lord  Chief  Justice  Crewe,  and  shown 
your  Lordships  that  the  learned  judge  was  mistaken  when 
he  applied  the  rules  by  which  proper^  in  lands  is  regor 
lated  to  the  inheritance  oi  dignities,  and  that  there  is  no 
law  to  prevent  the  crown  from  limiting  the  inheritance  of 
a  peerage  in  the  manner  in  which  this  peerage  is  limited. 

Was,  then,  the  digni^  conferred  on  the  Earl  of  Devon, 
according  to  the  legal  construction  of  his  patent,  limited  to 
bis  collateral  heirs  male?  There  is  no  reason  to  suppose 
tliat  the  words  <f  his  body  were  omitted  by  accident :  on 
the  contrary,  part  of  the  patent  shows  that  these  words 
were  omitted  for  the  purpose  of  enlarging  the  t^tns  of  the 
grant,  so  that  they  might  include  all  the  descendants  of  the 
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1881  •        first  Earl  of  Devon.     The  earl  was  to  have  privileges  that 
would  not  belong  to  him  as  a  newly-created  earL     He  was 
to  be  regarded  as  the  legal  descendant  of  the  first  earl,  and 
to  have  all  the  privileges  that  would  have  belonged  to  him 
if  the  honours  of  the  first  earl  had  rc^larly  descended  to 
him.     This  last- made  Earl  of  Devon  was  to  have  the  same 
state,  honour,  and  place  that  any  one  of  his  ancestors  who 
before  that  time  was  Earl  of  Devon  had  enjoyed.     I  do 
not  rely  on  the  general  history  of  this   noble  family.    I 
confine  myself  to  the  strict  legal  rule,   of  collecting  the 
meaning  of  the  grantor  from   the  terms   of  the  grant. 
From  this  part  of  the  grant  I  infer,  that  that  peerage  was 
not  to  be  taken  as  a  peerage  created  in  the   ordinaiy 
manner,  but  in  such  way  as  showed  the  sovereign's  regard 
for  her  near  relation,  and  her  sense,  of  the  injustice  that 
had  been  done  to  his  family.    Am  I  to  put  the  same  can- 
struction  on  a  grant  not  limited  in  its  operation  by  the 
terms  ^^  of  the  body"  as  on  one  in  which  I  find  them  in- 
serted?    Lord  Coke  shall  answer  this  question  for  me. 
He  says,  a  grant  to  a  man  and  his  heirs  male,  and  a  grant 
to  a  man  and  the  heirs  male  of  his  body,  is  not  a  grant  of 
the  same  estate ;  for  the  first  gives  in  lands  an  estate  in 
fee,  the  second  gives  only  an  estate  tail :  that  a  grant  of 
lands  by  the  King  in  these  words  would  be  void ;  because^ 
whilst  it  shows  an  intention  only  to  grant  an  estate  tail,  it 
would,  if  allowed  to  operate,  give  an  estate  in  fee  simple, 
and  is  therefore  void,  as  being  calculated   to  give  more 
than   the  King  intended   should   pass.      These  opinions 
prove  that  this  is  a  grant  of  more  extensive  import  than 
one  to  a  man  and  the  heirs  of  his  body.     It  is  a  general 
rule  of  construction,  that  effect  is  to  be  given  to  all  the 
terms  of  a  grant  in  which  there  is  nothing  contrary  to  law. 
I  have  shown  that  there  is  nothing  contrary  to  law  in  this 
grant.     By  giving  effect  to  all  the  terms  of  it,  you  establish 
the  right  of  the  collateral  heirs  of  the  grantees. 

If  I  have  removed  the  objection  as  to  the  crown  not 
having  the  power  to  make  such  a  grant  without  the  assent 
of  parliament,  then  the  judgment  of^this  house  in  the 
Oxford  case  is  an  authority  to  prove,  that  by  a  grant  in 
those  terms  a  peerage  will  pass  to  collateral  heirs. 
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Upon  the  Report  of  the  Committee  for  Privil^es,  it  was        18S1. 
resolved  and  adjudged  by  the  Lords  Spiritual  and  Tem-      ^^^V*^ 

,    .        T>      1-  ^  Ll     J  I«TOM  7KKEAOI 

porai  m  Farliament  assembled,  claim. 

"  That  William  Viscount  Courtenay  hath  made 
<^  out  his  claim  to  the  Title,  Honour,  and 
"  Dignity  of  Earl  of  Devon." 


Note. 

The  Empress  Maude,  (as  it  is  said,)  created  Alberic  de 
Vere  Great  Chamberlain  of  England  as  well  as  Earl  of 
Oxford.  ^  A  confirmation  or  new  charter  of  the  Earldom 
was  granted  to  him  by  Henry  the  Second,  to  hold  to  him 
and  his  heirs,  f  The  office  of  Great  Chamberlain  had 
been  held  by  the  first  Earl  of  Oxford,  under  a  grant  from 
Henry  the  First. 

The  Earldom  of  Oxford,  with  the  office  of  Great  Cham- 
berlain, descended  to  Robert  de  Vere,  the  ninth  earl,  who 
was  the  heir  male  and  heir  general  of  the  respective  grantees^ 
bodies.  Robert,  the  ninth  Earl  of  Oxford,  was  created  by 
Richard  the  Second  Marquess  of  Dublin  and  Duke  of  Ire- 
land. In  February,  11  RicII.,  1S88,  the  Duke  o£ Ireland 
was  attainted  by  act  of  parliament,  when  all  his  honours 
were  forfeited.  X  He  died  without  issue  before  1 393,  leaving 
bis  uncle  Aubrey  de  Vere  his  heir,  who  was  then  heir  male^ 
as  well  as  heir  general,  of  the  grantees  of  the  Earldom  of 
Oxford,  and  of  the  office  of  Great  Chamberlain.  The  pro- 
ceeiding  to  which  the  Lord  Chancellor  alludes  (p.  325.) 
was  in  the  parliament  at  V(^estminster,  on  Wednesday, 
23d  January,  16  Ric.  II.,  1392-3. 

*^  Fait  a  remembr  qen  cest  plement  p'^  ceo  q  Robt  de 
««  Veer  nadgairs  due  d'Irland  &  count  d'Oxenford  estoit  a 
f*  Dieu  comandez  &  nre  S*^  le  Roi  est  clerement  apris  q 
*'  ?teins  ?res  &  tentz  q  furent  a  dit  Robt  devant  le  jugge- 

*  See  Dugdale*8  BaroDage,  vol.i.  p.  190. 

f  Appendix,  No.  V.  to  the  Peerage  Reports,  p.  3.,  from 
Selden's  '^  Titles  of  Honour,"  who  cites  the  original,  then 
among  the  muniments  of  the  Earl  of  Oxford. 

X  Rot.  Pari.  voLiii.  p. 229. 237. 
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1831.  *^  ment  en^  lay  rendu  en  le  plement  tenuz  a  Westm  lende- 
<<  main  de  la  Purificacion  nre  Dame  Ian  da  regne  nre  dk 
*^  8'  le  Roy  unzisme  &  les  queux  p  force  du  dit  juggenMBt 
^*  fiirent  fbr&itz  a  nre  dit  8'  le  Roy  &  aeisez  en  sa  main 
^  farent  taillez  p  fyn  &  p  force  da  dite  taiUe  deivont  de- 
*^  scendre  a  8'  Aubrey  de  Veer  come  unde  &  heir  a  & 
'<  Robt  si  ad  nre  8'  le  Roy  g*nte  del  assent  de  plement  a 
^  dit  8*^  Aubrey  live  de  toutz  les  tres  &  tentz  a  luy  eosj 
*^  taillez  p  fyn  come  desnis  est  dit  £t  enoatre  combien  q  k 
*'  dit  8'  Aubrey  nad  riens  monstre  anqore  en  eq>ecial  q  iei 
'<  noun  &  estat  du  count  d'Ozenford  aont  a  lay  taillei 
**  nientmayns  nre  dit  8'  le  Roy  eiant  conaideracion  a  le  boa 
*^  &  greable  ?vice  q  le  dit  8'  Aubrey  ad  fidt  si  bien  a  nre  & 
<*  8'  le  Roi  come  a  son  noble  8'  &  pier  q  Dieux  ass<»ll  & 
^<  coment  les  auncestres  du  dit  V  Aubrey  ont  estex  oooDts 
<<  d'Oxenford  dauncien  temps  &  voillant  q  lestat  &  noon  dd 
^<  counte  d'Oxenford  tout  farent  ils  forfaitz  p  virtue  da  & 
**  juggement  ne  cessent  pas  outrement  par  lencheson  suis- 
<<  dite  einz  soient  continuez  en  temps  a  venir  al  hone''  denire 
<<  dit  8'  le  Roy  &  de  son  roialme  si  ad  de  sa  g^oe  espedak 
<<  restitut  done  &  g*nte  p  assent  du  plement  al  dit  8'  Auhr^ 
'*  le  noun  title  estat  &  bono'  du  count  d'Oxenford  a  avoir 
<<  les  ditz  noun  title  estat  &  bono'  a  dit  8'  Aubrey  &  aei 
<<  heirs  masles  a  toutz  jo's  &  luy  fist  count  d'Oxenford  en 
**  plein  plement  Et  mayntenant  le  dit  counte  fist  homage  a 
^  nre  dit  8'  le  Roy  &  puis  fuis  mys  &  assis  en  son  lieu  orei^ 
<<  ses  pieres  en  plement  enmciant  treshumblement  nre  dit 
^*  8'  le  Roy  de  sa  bone  &  gH:iouse  8'ie  suisdite.'*  * 

On  the  12th  February,  16  Ric  11^  1S88»  a  charter  of 
the  Earldom,  with  the  same  remainder  as  in  the  entry  od 
the  Rolls  of  Parliament,  was  granted  to  Sir  Aubrey  de 
Vere^t 

•  Rot.  Pari.  vol.  iii.  p.  302^ 

t  Rot.  Cart  16  Ric.  II.    See  the  Appendix,  No.  V.,  to  the 
Peerage  Reports,  where  it  is  printed. 
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Respondents, 


IRELAND. 

(court    of   CHANCERY.) 

The    Most    Honourable    George! 

Thomas    John,     Marquess     of  V  Appellant  ; 
Westmeath -J 

The  Most  Honourable  James^ 
William  Brownlow  Cecil, 
Marquess  of  Salisbury  ;  Henry 
WiDMAN  WooD^  Esquire;  the  Ho- 
nourable and  Reverend  Gerald 
Valerian  Wellesley  ;  William 
Sheldon,  Esquire ;  the  Most  Ho- 
nourable Emily  Anne  Bennet 
Elizabeth,  Marchioness  of  West- 
meath i  and  Lady  Rosa  Nugent^ 

By  a  deed  dated  in  1817>  after  reciting  that  disputes  had 
existed  between  W.,  and  E.,  his  wife,  and  that  they  had 
been  on  the  point  of  separation,  it  was  witnessed,  that  in 
consideration  that  the  wife  had  consented  to  cohabit  with 
the  husband,  he  had  covenanted  with  S.  (a  trustee)  to  con- 
vey estates  to  his  use,  &c,  for  ninety-nine  years,  &c«  The 
trusts  of  this  term  were,  that  in  case  the  wife  should  find 
herself  compelled  by  a  renewal  of  the  disputes,  to  cease  to 
cohabit  with  her  husband,  or  live  apart  from  him,  that  a  suffi- 
cient annuity  for  her  separate  maintenance  should  be  raised 
out  of  the  rents,  or  by  sale  or  mortgage  of  the  term ;  and  in 
that  event  the  husband  agreed  to  execute  articles  of  separa- 
tion. The  deed  contained  no  covenant  by  the  trustee,  in- 
demnifying the  husband  against  the  debts  of  the  wife.  After 
the  execution  of  this  deed,  the  husband  and  wife  continued 
to  live  together. 
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1831.  By  an  indenture  in  181 8,  made  between  the  husband  and  wife 
and  trustees,  after  reciting  that  the  husband^  at  the  desire  of 
the  wife,  had  agreed  to  live  separate  and  apart  from  her,  and 
ftALUBUKT.  ^  allow  her  a  separate  maintenance,  the  husband  demised 

the  estate  to  trustees  for  a  term,  to  raise  provisions  for  the 
wife  and  an  infant  daughter;  and  the  husband  coTenanted 
that  the  wife  might  live  separate  and  apart  from  him,  and 
free  from  his  authority  and  control,  &c. 

This  deed  contained  no  indemnity  against  debts. 

The  parties  continued  to  live  in  the  same  house,  although  thej 
slept  in  separate  rooms,  and  met  at  board,  and  appeared  m 
the  world  as  man  and  wife  until  June,  ISIQ,  when  they  finally 
separated. 

In  1822,  the  trustees  in  the  deed  of  1818,  distrained  upon  die 
tenants  of  the  land  charged  with  the  annuity  to  the  wife 
Upon  bill  filed  in  equity  and  appeal,  held,  that  the  deedi 
were  void ;  the  first,  as  providing  for  a  prospective  sepaia- 
tion ;  and  the  second,  because  there  was  a  reconciliation. 


XN  the  year  1812,  a  marriage  was  duly  had  and 
solemnized  between  the  Appellant  and  the  Re- 
spondent Emily  Anne  Bennet  Elizabeth  (Cedl), 
who  thereupon  became  Marchioness  of  Westmeath. 

By  settlement  made  upon  the  occasion  of  the 
marriage,  the  Appellant  secured  to  the  Respondent 
the  Marchioness  of  Westmeath  a  jointure  ofSOOOLf 
and  an  annuity  of  500/.,  in  the  nature  of  pin-money. 

By  a  deed  bearing  date  the  17th  of  Decembc^v 
1817,  and  made  between  the  Appellant  of  the  first 
part,  the  Respondent  the  Marchioness  of  West- 
meath of  the  second  part,  and  the  Respondent  Wil- 
liam Sheldon  of  the  third  part ;  after  reciting  the 
deed  of  marriage  settlement,  bearing  date  the  29tli 
of  May,  1812,  and  entered  into  upon  the  mar- 
riage of  the  Appellant  with  the  Respondent  the 
Marchioness  of  Westmeath,  by  which   he  cove- 
nanted to  secure  to  her  a  jointure  of  SOOOZ.  per 
annum  out  of  his  estates  in  Ireland,  but  that  no 
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provision  had  been  made  for  the  issue  of  the  mar-  1831, 
riage,  and  that  disputes  and  differences  had  fbf  ^e„MiATtt 
some  time  past  existed  between  the  Appellant  and 
the  said  Respondent,  and  had  arisen  to  such  a 
height,  that  they  were  on  the  point  of  separating, 
but  that,  by  the  intervention  of  mutual  friends,  the 
daid  Respondent  had  consented  to  live  and  cohabit 
teith  the  said  Appellant,  after  he  should  have  ex- 
ecuted the  deed  now  in  recital,  and  that  there  was 
then  issue  between  them  one  daughter  only,  namely^ 
Lady  Rosa  Nugent,  one  of  the  Respondents :  it 
was  among  other  things  witnessed,  in  consideration 
that  the  Respondent  the  Marchioness  of  Westmeath 
had  consented  to  live  and  cohabit  with  her  said 
husband,  he  the  Appellant  for  himself  &c.  cove- 
nanted with  the  Respondent  William  Sheldon,  to 
eonvey  certain  estates  to  the  use  of  the  Respondent 
William  Sheldon,  his  executors,  administrators,  and 
assigns,  for  ninety-nine  years,  with  remainder  to 
the  use  of  trustees  for  two  hundred  years,  (the 
term  in  the  marriage  settlement  of  181S,  and  upon 
the  trusts  therein  declared),  with  remainder  to  the 
tiie  of  the  Appellant  for  life,  with  remainder  to  the 
use  and  intent  that  the  Respondent  the  Marchioness 
of  Westmeath  might,  in  case  of  surviving  the  Appel- 
lant,  receive  a  jointure  of  SOOOL  per  annum,  with 
remainder  to  trustees  for  the  term  of  1 000  years, 
with  other  remainders  for  the  benefit  of  the  issue 
of  the  marriagei  with  ultimate  remainder  to  the 
Appellant  in  fee ;  and  the  trusts  of  the  term  of 
iniiety-nine  years  were  and  it  was  declared,  that 
the  Respondent  the  Marchioness  had  agreed  to 
Kve  with  the  Appellant  upon  the  express  con- 
dition, that  in  case  it  should  unfortunately  happen^ 
that  by  a  renewal  of  such  disputes  and  differencefi 

A  A  2 


WE8TMCATH 

V. 
tAUUUKT. 


S4€  CASES   IN   THE  HOUSE   OF    LORDS 

1851.       as  had  nearly  caused  such  separation  as  aforesaid^ 
the  Respondent  the  said  Marchioness  should  find 
^'  herself  compelled  to  cease  to  cohabit  with  the  Ap- 

pel  Ian  t  or  live  apart  from  him,  the  said  Respondent 
William  Sheldon  should  out  of  the  rents,  issues, 
and  profits,  or  by  sale  or  mortgage  of  the  said 
estates,  raise  such  annual  sum  as  should  then,  by 
the  advice  of  their  mutual  friends,  be  agreed  upon 
as  a  proper  and  sufficient  sum  for  the  separate 
maintenance  of  the  Respondent  the  Marchioness 
of  Westmeath,  which  should  be  paid  as  she  should 
appoint,  and  in  default  of  appointment^  into  her 
own  proper  hands  for  her  separate  use :  and  the 
Appellant  thereby  agreed  in  tliat  event  to  execute 
such  articles  of  separation  as  were  usual  in  such 
cases,  and  necessary  for  the  security  and  com- 
fort of  the  Respondent  the  Marchioness ;  and  he 
thereby  also  covenanted  to  permit  their  daughter, 
and  such  other  child  or  children  as  they  might 
have  between  them,  to  be  and  reside  with  their 
mother  the  said  Respondent  the  Marchioness  of 
Westmeath,  and  to  be  educated  under  her  care  and 
superintendence;  and  the  trustee  was  by  the  said 
deed  empowered  to  raise  money  for  their  mainte- 
nance and  education  by  means  of  the  said  term  of 
ninety-nine  years :  and  it  was  by  the  said  deed 
declared,  that  the  said  term  and  the  said  provision 
so  agreed  to  be  made,  as  well  as  for  the  said  Mar- 
chioness by  way  of  separate  maintenance,  as  for 
the  education  of  the  Respondent  Lady  Rosa  Nu- 
gent and  any  other  child  or  children  who  m^ 
be  born,  were  not  to  become  void  by  reason  of  any 
subsequent  reconciliation,  but  tlie  payment  only 
was  to  be  suspended,  and  was  to  be  revived  if  ^ 
any  future  time  any  other  separation  should  unfor- 
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tunately  take  place,  but  such  separation  only  to       issi. 

take  place  in  case  of  ill  usage  or  gross  abuse  from 

the  Appellant  to  the  said  Marchioness;  and  the        ^ 

trusts  of  the  term  of  1000  years  were  by  the  deed 

declared  to  be  to  raise  certain  portions  for  younger 

children. 

This  indenture  was  executed  by  all  the  parties 
thereto. 

After  the  execution  of  the  deed  of  the  17th 
of  December,  I8I7,  the  Appellant  and  the  Re- 
spondent, the  Marchioness  his  wife  continued  to 
live  together,  and  in  the  early  part  of  the  year 
1818  the  Respondent  the  Marchioness  became 
pregnant  a  second  time. 

By  another  indenture,  which  was  dated  the  30th 
of  May,  in  the  year  1 818,  though  not  executed  until 
the  10th  day  of  August  in  that  year  and  made  be- 
tween the  Appellant  and  the  Respondent  the  Mar- 
chioness of  Westmeath  of  the  one  part ;  and  the 
Respondents  the  Marquess  of  Salisbury,  by  his  then 
style  and  title  of  Lord  Viscount  Cranborne,  and 
Henry  Widman  Wood,  Esquire,  of  the  other  part  j 
after  reciting  that  the  Appellant  had,  at  the  particu- 
lar instance  and  at  the  sole  desire  of  the  Respondent 
the  Marchioness  his  wife,  agreed  to  live  separate 
and  apart  from  her,  and  to  allow  to  her  during  their 
joint  lives  a  separate  maintenance  for  her  and  her 
child  or  children,  the  Appellant  demised  several 
estates  in  Ireland  to  the  Respondents  the  Marquess 
of  Salisbury  and  Henry  W.  Wood,  their  executors, 
administrators,  and  assigns,  for  ninety-nine  years, 
if  the  Appellant   and  the  said  Respondent,   the 
Marchioness  his  wife  should  so  long  live,  upon 
trust,  out  of  the  rents  and  profits,  or  by  sale  or 
mortgage,  to  raise  1300/.  per  annum  j  and  after 
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1B31.       six  years,  an  additional  sum  of  300L  per  annunii 
to  be  paid  as  the  Respondent  the  Marchioness  of 
Westmeath  should  appoint,  and  in  defiiuU  of  ap- 
pointment,  into  her  own  hands  for  her  separate 
use,  and  subject  thereto,  in  trust  for  the  Appellant; 
the  300/.  per  annum  was  to  be  raised  for  the  main- 
tenance  of  their  daughter,  and  of  the  child  of  which 
the  Respondent  the  said  Marchioness  was  thai 
enceinte  i  if  one  of  the  children  died,  9501.  only 
was  to  be  raised,  which  was  to  cease  in  case  of  ti»s 
death  of  both  ;  and  the  deed  contained  covenants 
on  the  part  of  the  Appellant  for  payment  of  the 
1300/.  and  300/.  per  annum  to  the  said  trusteeay 
that  he  would  not  intermeddle  with  the  monies  to 
come  to  the  hands  of  the  Respondent  the  Mar- 
chioness his  wife,  by  virtue  thereof;  and  that  she 
should  have  power,  by  deed  or  will,  to  dispose  (sS 
the  arrears  and  savings  of  the  annual  payments  as 
well  as  of  her  jewels,  and  whatever  other  personal 
property  she  might  acquire,  or  which  might  devolve 
upon  her.     And  the  Appellant  also  covenanted, 
that  the   said   Respondent  the   Marchioness  bis 
wife  might,   notwithstanding  her  coverture,  live 
separate  and  apart  from  the  Appellant,  as  if  she 
were  sole   and  unmarried,   and   that   she  should 
from  thenceforth  be  freed  and  discharged  from  the 
power,  command,  restraint,  control,  authority,  and 
government  of  the  Appellant ;  and  might  live  and 
reside  in  such  place  and  places,  and  in  such  manner 
as  to  her  should  from  time  to  time  seem  meet ;  and 
that   he  would  not  disturb  or  molest  her  in  her 
manner  of  Uving,  or  require,  or  by  any  manner  or 
means  whatever,  either  by  ecclesiastical  censures  or 
by  taking  out  any  process,  or  by  commencing  or 
instituting  any  suit  whatever,    compel  the  said 
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Respondent  the   Marchioness  of  Westmeath,   to       ifisi. 
cohabit  or  live  with  hira  ;  and  that  he  would  not  for 
that  purpose,  or  otherwise,  use  any  force,  violence,  « 

or  restraint  to  her  person,  or  sue  or  molest,  or 
cause  to  be  sued  or  molested,  any  person  or  persons 
for  receiving,  harbouring,  lodging,  protecting,  or 
entertaining  her ;  but  that  she  might  in  all  things 
live  as  if  she  were  sole  and  unmarried,  without  his 
restraint  or  coercion,  or  that  of  any  other  person 
or  persons  by  his  means,  privity,  or  procurement. 

This  deed  did  not  contain  any  clause  for  indem- 
nifying the  Appellant  from  the  debts  of  the  Mar- 
chioness of  Westmeath. 

The  Appellant  had  issue  by  the  Respondent  the 
Marchioness  of  Westmeath,  besides  the  Respond- 
ent Lady  Rosa  Nugent,  a  son,  William  Henry 
Willington  Bridges  Nugent,  commonly  called  Lord 
Delvin,  who  was  born  about  the  14th  of  November 
subsequent  to  the  date  and  execution  of  the  last- 
mentioned  indenture,  but  died  before  the  date  of 
the  appeal. 

In  May,  1818,  the  Appellant  executed  a  deed  of 
separation,  which  was  afterwards  cancelled  and 
destroyed.  At  the  time  when  the  Appellant  exe- 
cuted this  deed,  he  delivered  to  the  Respondent 
William  Sheldon  a  protest,  alleging  that  the  deed 
was  executed  against  his  judgment  and  feelings, 
under  circumstances  of  surprise  and  dread  of  the 
miscarriage  and  death  of  his  wife  (who  was  then 
pregnant),  in  case  of  his  refusal  to  execute  the 
deed. 

The  Appellant,  in  the  year  1821,  instituted  a 
suit  in  the  Consistory  Court  of  the  Bishop  of  Lon- 
don against  the  Marchioness  of  Westmeath,  to 
compel  a  restitution  of  his  conjugal  rights,   to 
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1831.  which  the  Marchioness  pleaded,  and  prayed  for  a 
divorce  on  account  of  cruelty  and  adultery.  Id 
1826,  a  sentence  was  pronounced  by  Sir  Chris- 
topher Robinson,  then  the  Judge  of  the  court,  in 
favour  of  the  Appellant,  which  sentence,  upon  an 
appeal,  preferred  by  the  Respondent  the  Mar- 
chioness of  Westmeath,  was  in  1827  reversed  by 
Sir  John  Nichol,  the  Judge  of  the  Court  of 
Arches,  and  fi*oin  this  latter  sentence  the  Appet 
lant  lodged  an  appeal  to  the  Court  of  Delegates  \ 
which  was  pending  at  the  date  of  the  institutioD 
of  the  suit  out  of  which  this  appeal  to  the  House 
of  Lords  arose,  and  continued  pending  until  the 
vear  1830,  when  the  sentence  of  Sir  J.  Nichol  was 
affirmed. 

The  Respondents  the  Marquess  of  Salisbuiy 
and  Henry  W.  Wood,  in  August  or  September, 
182^,  upon  the  refusal  of  the  Appellant  to  pay 
the  annuity  provided  by  the  deed,  distrained  the 
cattle   of  Anne  Conlon,   a  tenant  of  a   part  of 
the  lands  of  Clonatemple,  comprised  in  the  deed 
of  the  SOth  of  May,  1818,  for  an  arrear  of  the 
annuity  alleged  to  be  due  under  that  deed ;  and 
the  Respondents  the  Marquess  of  Salisbury  and 
Henry   W.  Wood,  in   like   manner   and   for  the 
like   purposes,    also   distrained    certain    crops  of 
oats  uncut,  and  potatoes  undug,  on  a  part  of  the 
lands  of  Clonyn,  belonging  to  the  Appellant,  also 
comprised  in  the  said  deed.     Anne  Conlon  and 
the  Appellant  caused  two  several  writs  of  replevin 
and  recaption,  sued  out  by  the  Appellant,  to  be 

*  For  the  facts,  arguments,  and  sentences  in  the  originil 
suit  in  tlie  Consistory  Court,  on  appeal  and  before  the  de- 
legatcs>  see  Haggard's  KeportS;  Vol.  2.  Supplem.  p.  1.  d  teq. 
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issued  out  of  the  petty  bag  side  of  the  Court  of  18S1. 
Chancery  in  Ireland,  directed  to  the  sheriff  of 
the  county  of  Westraeath,  by  virtue  of  which  the 
cattle  of  Anne  Conlon  were  replevied ;  but,  in 
consequence"  of  the  Appellant  being  then  in 
England,  and  not  present  to  enter  into  security 
for  the  return  of  the  corn  and  potatoes  distrained, 
belonging  to  the  Appellant,  the  writs  of  replevin 
and  recaption  at  the  suit  of  the  Appellant  were 
refused  by  the  sheriff. 

The  Respondents  the  Marquess  of  Salisbury  and 
Henry  W,  Wood  also  distrained  the  cattle  and 
crops  of  all  the  other  tenants  of  the  several  lands 
and  premises  in  the  county  of  Westmeath,  com- 
prised in  the  indenture  of  the  30th  of  May,  1818, 
and  likewise  the  crops  and  cattle  of  the  tenants  of 
the  several  and  respective  lands  and  premises  in 
the  county  of  Roscommon,  also  comprised  in  the 
last-mentioned  indenture. 

The  Respondents  the  Marquess  of  Salisbury  and 
Henry  W.  Wood  having  advertised  for  sale  a  part 
of  the  hay,  corn,  and  other  crops  distrained  by 
them,  and  having  threatened  that  they  would  pro- 
ceed to  sell  and  dispose  of  the  same,  the  Appellant, 
on  the  7th  day  of  September,  1822,  filed  his  bill 
in  his  Majesty^s  High  Court  of  Chancery  in  Ireland 
against  the  Right  Honourable  James,  then  Viscount 
Cranborne,  now  Marquess  of  Salisbury,  Henry 
Widman  Wood,  Gerald  Valerian  Wellesley,  John 
Talbot,  the  Marchioness  of  Westmeath,  and  Lady 
Rosa  Nugent,  thereby  stating  most  of  the  matters 
herein-before  stated,  and  praying  that  the  inden- 
tures of  the  17th  of  December,  I8I7,  and  30th  of 
May,  1818,  might  be  set  aside,  and  delivered  up 
to  the  Appellant  to  be  cancelled  ^  or  if  the  Court 
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18SL      should  be  of  opinion  that  the  same  ought  not  to  ^ 
wholly  set  aside,  then  that  so  much   thereof    ^ 
tended  to  make  a  provision  for  the  separate  mmijiL 
tenance  of  said  Marchioness  of  Westmeath»  and  to 
provide  for  the  maintenance  and  education  of  tAe 
Appellant's  children,  independently  of  the  control 
of  the  Appellant,  might  be  declared   void,  tbe 
Appellant  thereby  offering  to  continue  to  live  with, 
maintain,  support,  and  protect  his  said  wife,  and 
maintain  and  educate  his  children  in  a  suitable 
manner ;  or  if  the  Court  should  think  it  necessaiy 
that  an  issue  should  be  directed  to  try  the  validity 
of  the  deeds  of  the  17th  of  December,  1817,  and 
SOth  of  May,  1818 ;  or  that  their  validity  might 
be  tried  in  one  action  only,  that  the  Appellant 
might  not  be  harassed  by  a  multiplicity  of  suits  to 
try  the  same  question,  and  that  his  Lordship  would 
be  pleased  to  direct  such  issue  or  action  to  be  tried 
forthwith;   and  in  the  meantime,  until  the  iia<^ 
order  of  the  said  Court,  that  the  said  RespondeB^ 
the  Marquess  of  Salisbury  and  Henry  W.  Wo^ 
might  be  restrained  by  the  injunction  of  said  Coc^ 
from  selling,  or  otherwise  disposing  of,  the  catt^^ 
corn,  and  other  crops  so  as  aforesaid  distrained  W^^ 
them,  or  any  part  thereof,  and  also  from  makicT^ 
any  further  distresses  on  the  said  respective  estal 
of  the  Appellant,  or  any  part  thereof;  and 
the  said  Respondents  might  be  also  restraine^^ 
from  suing  the  Appellant  at  law  upon  any  of  tb^  ^ 
covenants  contained  in  the  said  deeds,  or  either  0^^ 
them. 

The  Defendants  having  put  in  their  answers  and^ 
the  cause  being  at  issue,  the  witnesses  on  the  part  ^ 
of  the  Appellant  proved  that  the  Marquess  and 
Marchioness  of  Westmeath  lived   in  the  same 
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house  and  appeared  to  cohabit  together  as  man  }^^^\ 
and  wife  until  June,  1819f  upon  one  occasion 
during  a  visit  to  their  friends  sleeping  in  the  same 
room,  but  in  different  beds.  On  the  part  of  the 
Respondent  the  witnesses  proved  that  although 
they  lived  in  the  same  house,  yet  that  the  house 
and  establishment  belonged  to  Lady  Westmeath ; 
that  Lord  Westmeath  lived  there  by  permission  of 
his  wife,  and  slept  in  a  separate  room  adjoining 
to  that  in  which  Lady  Westmeath  slept^  and  that 
her  maid  every  night  bolted  the  door  of  commu- 
nication :  that  in  June,  ISIQ^  a  total  and  final 
separation  took  place*  * 

*  The  foUowiog  short  statements  of  proceedings  are  ren- 
dered necessary,  by  allusions  being  made  to  them  in  the  judg- 
ment :  — 

In  June,  1819»  a  bill  was  filed  in  the  Court  of  Chancery  in 
England,  praying  that  the  deeds  might  be  delivered  up  to  be 
cancelledy  or  that  so  much  of  them  as  provided  a  separate 
maintenance  for  the  wife  and  children,  might  be  declared  void, 
and  an  injunction  in  the  meantime.  The  common  injunction 
having  issued,  an  order  nisi  was  obtained;  and,  upon  the  answers 
being  filed,  and  no  cause  being  shown,  the  injunction  was  dis- 
solved. A  motion  was  afterwards  made  to  revive  it,  but  re- 
Awed  by  Eldon  C.    See  1  Jacob,  1S6. 

In  March,  1821,  Lord  Westmeath  obtained  a  writ  of  habeas 
corpus^  returnable  in  the  Common  Pleas,  for  the  purpose  of 
having  Lady  Rosa  Nugent  restored  to  him.  She  was  then 
sdbout  seven  years  old,  and  had  been  left,  by  consent,  with  Lady 
Westmeath,  who,  upon  argument  of  the  case,  shewed  by  the 
affidavits  of  medical  men,  that  the  child  was  in  weak  health, 
aod  required  unremitting  attention.  But  the  Judges  being  of 
opinion  that  the  father  was  by  law  entitled  to  the  custody  of 
the  child,  ordered  that  she  should  be  delivered  up  to  him, 
which  was  done  accordingly. 

In  1823  an  action  was  brought  in  the  King's  Bench  against 
Lord  Westmeath,  by  a  tradesman  who  had  supplied  goods  to 
Lady  Westmeath.  It  was  tried  before  Abbott  C  J.,  and  a 
▼erdict  taken  for  the  plaintiff,  subject  to  the  award  of  Mr. 
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1881.  The  cause  was  heard  before  the  Lord  Chancellor 

of  Ireland,  on  the  7th,  12th,  13th,  and  14th  days 
of  March,  1827f  and  on  the  15th  of  the  said  month 
of  March,  his  Lordship  pronounced  his  decree  in 
the  said  cause,  whereby  it  was  ordered,  adjudged, 
and  decreed,  that  the  said  deed  of  the  17th  (£ 
December,  1817»  in  the  pleadings  in  the  said  cause 
mentioned,  so  far  as  the  Respondent  the  Mar- 
chioness of  Westmeath,  or  her  trustee,  the  Respond' 
ent  William  Sheldon,  sought  any  benefit  under  it 
was,  and  it  was  thereby  declared  to  be  null  and  void, 
without  prejudice  to  the  rights  and  claims  of  the 
Respondent  Lady  Rosa  Nugent  there-under.  And 
as  to  the  remainder  of  the  said  suit,  it  was  ordered, 
that  the  Appellant's  said  bill  should  be,  and  the  same 
was  thereby,  retained  for  twelve  months.  And  it 
was  further  ordered,  adjudged,  and  decreed,  that 
all  the  said  parties  should  be,  and  they  were  thereby, 
at  liberty  to  proceed  at  law  as  they  might  be  ad- 
vised, with  liberty  for  any  of  the  parties  to  applj 
to  the  Court  as  they  might  be  advised. 


Alderson  (now  a  Judge  of  the  Coramon  Pleas).  He  by  fits 
award  directed  a  verdict  to  be  entered  for  the  Defendant,  bot 
set  forth  upon  the  face  of  the  award  the  deeds  of  1817  and 
1818.  He  also  stated  in  the  award,  that  in  June,  1819,  Ladj 
Westmeath,  against  the  will  of  her  husband,  left  his  house,  aod 
separated  herself  from  him,  and  that  he  had  been  from  that  time 
always  ready  and  willing  to  receive  and  provide  for  her;  and 
that  the  debt  was  contracted  for  goods  furnished  to  her  bj  the 
plaintiff,  while  she  was  so  living  apart  from  her  husband. 

Upon  a  rule  nisi  obtained  to  set  aside  the  award,  the  Court 
directed  that  it  should  be  argued  as  a  special  case ;  and  after 
argument,  the  Judges  delivering  their  opinions  seriatim,  held 
that  the  award  was  right,  and  that  a  verdict  should  be  entered 
for  the  Defendant.  See  Hindlet^  v.  Marquess  of  Wesimeaih, 
6  B.  &  C.  200. 


WXfTMCATH 

V. 
tALISBUET. 
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•    The  Marquess  of  Westmeath  appealed  against       1881. 
this  decree^ 

For  the  Appellant,  » 

Mr.  Home  and  Mr.  Stigden. 

The  deed  of  the  17th  of  December,  1817f  was 
extorted  from  the  Appellant  by  means  and  by  the 
exercise  of  influence  against  the  policy  of  the  law; 
it  ought  to  have  been  set  aside  altogether  as  frau- 
dulent and  void* 

The  deed  of  the  30th  of  May,  1818,  so  far  as 
the  Respondent,  the  Marchioness  of  Westmeath, 
or  her  trustees,  the  Marquess  of  Salisbury  and 
Henry  W.  Wood,  for  her  sought  any  benefit  under 
it,  should  have  been  declared  to  be  null  and  void; 
the  deed  of  1818  having  been  consequential  to  and 
connected  with  the  deed  of  the  17th  of  December, 
1817)  and  executed  under  the  impression  that  the 
Appellant  was  bound  by  the  covenants  of  the  deed 
of  I8I7. 

The  deed  of  the  30th  of  May,  1818,  so  far  as 
the  same  provided  a  separate  maintenance  for  the 
Marchioness  of  Westmeath,  and  that  the  Mar- 
chioness might  live  separate  and  apart  from  the 
Appellant,  ought  to  have  been  declared  void,  as 
being  against  public  policy  and  good  morals. 

The  Appellant  and  the  Marchioness  of  West- 
meath having  cohabited  together  from  the  30th 
of  May,  1818,  to  the  18th  of  June,  1819,  the  deed 
of  the  30th  of  May,  1818,  was  thereby  avoided, 
and  therefore  ought  to  have  been  decreed  to  be 
null  and  void  as  against  the  Marchioness,  so  far  as 
she  or  her  trustees  claimed  any  benefit  under  it. 

As  the  deed  of  the  30th  of  May,  1818,  was  not 
intended  to  be,  and  was  not  followed  by  any  im- 
mediate separation,  the  same  was  void  ab  initio^ 
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1881.       and  therefore  ought  to  have  been  decreed  to  be 
delivered  up  to  the  Appellant  to  be  cancelled. 

The  agreement  that  the  Appellant  and  the  Re- 
spondent the  Marchioness  should  live  together  in 
the  same  house,  preceded  the  execution^  and  con- 
tinued to  the  time  of  the  execution  of  the  deed^ 
which  agreement  was  in  itself  sufficient  to  vitiate 
and  avoid  the  deed. 

The  deed  of  the  SOth  of  May,  1818,  was  obtained 
from  the  Appellant  by  imdue  influence,  and  should 
by  the  decree  have  been  decreed  to  be  delivered 
up  to  be  cancelled. 

By  the  evidence  in  the  cause,  it  waa  pbunl^r 
established  that  the  real  agreement  of  the  par* 
ties  was  in  fact  different  from  that  expressed  id 
the  deed,  and  was  in  substance  and  efiect  an 
agreement  for  an  eventual  and  future  separation^ 
wherefore  the  deed  should  have  been  declare! 
fraudulent  and  void. 

The  decree  does  not  determine  whether  the 
deed  of  the  30th  of  May,  1818,  is  invalid  or  not; 
and  does  not  direct  an  issue  or  an  action  to  try  iti 
validity ;  but  leaves  the  main  question  in  the  came 
undecided,  and  therefore  is  improper,  and  ought 
to  be  reversed. 

For  the  Respondent,  Lady  Westmeath, 

The  Attorney-General,  Dr.  Lushington,  (and 
Mr.  Bacon). 

The  deed  of  the  SOth  day  of  May,  1818,  is  not 
contrary  to  sound  policy  or  good  morals,  for  the 
reasons  in  the  bill  alleged,  or  for  any  other  reasons; 
nor  invalid,  but  on  the  contrary  is  valid  and  bind- 
ing, ^milar  deeds  having  been  upheld  by  repeated 
legal  decisions  of  the  highest  authority. 

There  is  no  pretence  for  alleging  that  the  Ap- 
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pellant  was  deprived,  by  the  deeds  in  question,  of  18S1. 
the  society  of  his  wife,  or  of  that  control  over  her 
to  which  he  was,  as  her  husband,  entitled ;  for,  on 
the  contrary,  the  Appellant,  prior  to  the  execution 
of  this  or  any  other  deed,  had,  by  the  cruelty  and 
violence  with  which  he  had  treated  the  Respondent, 
forfeited  all  claim  to  live  and  cohabit  with  the  Re* 
tpondent,  and  to  exercise  marital  authority  over 
her  i  and  such  cruelty,  and  the  subsequent  neces- 
si^  of  a  separation,  has  been  established  by  a 
court  of  competent  jurisdiction,  and  a  sentence  of 
divorce  and  separation  pronounced,  on  the  ground 
of  the  same  cruelty  and  violence  which  occasioned 
the  execution  of  the  deeds. 

The  deeds  were  executed  by  the  Appellant  for 
good  and  sufficient  considerations;  amongst  others, 
in  consideration  of  the  Respondent's  forbearing  to 
sue  publicly  for  that  redress  to  which  his  cruelty 
and  violence  had  entitled  her. 

The  deed  of  the  30th  of  May,  1818,  was  not 
executed  in  contemplation  of  a  separation  there- 
after to  take  place ;  but  in  confirmation  and  rati^ 
fication  of  a  separation  which  had  then  actually 
taken  place,  and  which  has  ever  since  continued, 
without  any  suspension  or  any  reconciliation  of 
the  parties. 

There  is  not  the  slightest  truth  or  foundation 
for  the  Appellant's  allegation  that  there  ever  was 
a  reconciliation,  or  a  suspension  of  such  separation, 
between  the  Respondent,  and  himself;  and  the 
contrary  is  proved,  by  the  decision  of  the  Arches 
Court  of  Canterbury,  and  by  every  witness,  com- 
petent to  speak  to  the  fact,  who  has  been  examined 
in  this  and  every  other  court  in  which  the  matters 
in  dispute  between  the  parties  have  been  discussed. 
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1831.  and  is  confirmed  by  the  circumstance  of  the  Ap- 
pellant not  having  introduced  any  such  allegation 
in  the  bill  filed  by  him  in  the  Court  of  Chanceiy 
in  England,  to  set  aside  the  deeds. 

The  only  attempt  which  the  Appellant  has  made 
towards  establishing  this  allegation,  has  been  by 
the  evidence  of  persons  wholly  unacquainted  with 
the  facts  relating  to  the  separation  ;  and  even 
such  attempt  could  not  have  been  made  but  by 
the  Appellant's  violation  of  the  solemn  promise  and 
undertaking,  given  in  the  presence  of  several  wit- 
nesses, and  since  repeatedly  acknowledged  by  hiin^ 
when  the  Respondent  acceded  to  his  urgent  re* 
quest  of  having  an  apartment  in  her  house,  upon 
the  express  condition  that  her  consent  in  that  ^^ 
spect  should  never  be  made  use  of  for  the  purpose 
of  avoiding  or  interrupting  the  separation.  * 

*  The  arguments  were  very  long  and  elaborate.  The  lub- 
Btance  of  thera  appears  in  the  reasons,  and  the  judgment. 
The  authorities  cited  from  the  courts  of  law  and  equity,  were 
Collins  v.  Blantern^  2  Wils.  347*»  that  an  illegal  consideration  for 
a  bond  makes  it  void,  and  may  be  pleaded  if  it  does  not  appev 
on  the  face  of  the  bond.  JVUkes  v.  fVilkes,  2  Dick.  791.,  apon 
the  question  as  to  deeds  of  separation.  Legard  v.  Jaknttm% 
SVes.  352.;  St.  John  y.  St.  John ^  11  Ves.  526.,  on  the  same 
point.  Jee  v.  Thurlow,  2  B.  &  C.  547.,  the  case  of  a  deed  of 
separation  with  a  covenant  by  a  trustee  to  indemnify  the  hoi- 
band  against  the  debts  of  the  wife,  held  valid :  Guth  v.  Gvik, 
3  B.  C.  C.  614.,  inforcinga  deed  of  separation  between  husband 
and  wife  only :  the  law  of  this  case  was  questioned,  as  having 
been  impeached  by  subsequent  cases.  fVorrali  v.  Jacobs 
3  Meriv.  256.,  Elvoorthi/  v.  Bird,  2  Sim.  &  Stu.  372. ;  that  courti 
of  equity  will  not  inforce  a  deed  of  separation  unless  it  con- 
tains a  covenant  of  indemnity  against  the  debts  of  the  wife: 
Fletcher  v.  Fletcher^  2  Cox*s  Rep.  99. ;  that  cohabitation  after 
a  deed  of  separation  makes  it  void :  Bateman  v.  Rots^  1  Dow. 
235.,  and  Bligh's  MSS.  Cases  in  D.P.  1813;  a  question  as  to 
the  fact  of  reconciliation :  Durant  v.  Titley^  7  Price,  577.;  thit 
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For  the  Respondent,  Lady  Rosa  Nugent,  ISSL 

Mr.  W.  Adam  and  Mr.  Wood.  wmtmeath 

SALIfBUKT. 

a  deed  providing  for  future  separation  at  the  will  of  the  wife  is 
illegal:  Angler y.  Angier,  Free,  in  Chanc.496. ;  More  v.  EUist 
Bunb.  a05.,  and  on  appeal,  1  B.  P.  C.  2ST. ;  Turner  v.  War- 
mck.  Finch's  Ch.  Ca.  73.;  Hobbs  v.  Hull,  1  Cox's  Rep.  445.; 
Nunn  V.  fVilsmoret  8  T.  R.  521. ;  that  forbearance  of  suit  for  a 
divorce  is  a  good  consideration,  Mortimer  v.  Mortimer^  Hagg. 
Cons.  Rep.  SIO. ;  Rodney  v.  Chambers,  2  East,  283. ;  Fitzer  v. 
FUzer,  2  Atk.  51 1. ;  Ross  v.  WiUoughby,  10  Price,  2.,  that  a  co- 
venant with  a  trustee  in  a  deed  of  separation  that  the  husband 
will  pay  an  annuity  to  the  trustee  for  the  maintenance  of  the 
wife,  there  being  no  counter  covenant  by  the  trustee  to  in- 
[     demnify  the  husband  against  debts,  may  be  enforced  in  equity. 
Marshall  v.  Rult,  8  T.  R.  545. ;  Sanchez,  De  Matrimonio,  lib.  10. 
ditp.  5.  s.  19. ;  as  to  the  definition  of  condonation,  Dance  v. 
'-     Dance,  a  decision  of  Lord  Stowell  in  1799,  not  reported,  but  read 
tl.   by  Dr.  Lushington  from  the  following  note  of  Dr.  Arnold's :  — 
I     <'  On  the  21st  of  April,  1799,  a  suit  brought  by  the  wife  for  the 
**  adultery  of  the  husband  with  the  sister  of  the  wife,  and  for 
I    <*  incestuous  connection.   They  were  married  in  1791.   On  what 
]*    ^  terms  they  lived  does  not  appear.     In  1796  the  history  com- 
'    ^  mences :  the  parties  were  fruiterers  in  Oxford  Street,  and  had 
^*  separate  beds.   It  does  not  appear  that  this  was  imputable  to 
^*  the  wife.    It  was  the  determination  of  the  husband.    They 
^  never  bedded  together;  therefore,  what  is  said  of  condonation 
*^  is  quite  out  of  the  question.     It  must  be  something  of  matri- 
^  nionial  intercourse  to  found  it.    It  does  not  rest  merely  on 
**  the  wife's  not  withdrawing  herself.    The  case  does  not  hold 
*'  no  strictly  as  to  the  wife.    The  wife  is  more  inops  concUii 
*^  than  the  husband,  and  there  must  be  allowance  made  on  that 
•*  account."    Ferrers  v.  Ferrers,  1  Hagg.  130.;  Elxjoes  y.Etwes, 
Id.  269.;  Durant  y.  Durant,  a  judgment  on  a  case  of  con- 
donation of  Sir  J.  Nichol,  read  by  Dr.  L.  from  the  Judge's 
Bote,  citing   Wordey  v.  Worsley,  in  the  Consistory  Court  in 

173a* 

For  Lady  Rosa  Nugent  were  cited  Piggott's  Case,  1 1  Coke's 
-  Rep.  26. b.,  that  a  deed  may  be  good  in  part;  Norton  v.  Simmes, 
Hob.  Rep.  12.  s.  p.;  The  Bishop  of  Chester  y.  Freeman,  Ley*s 
Rep.  71.  s.  p. ;  Motoys  v.  Leake,  8  T.  R.  411.  s.  p. ;  Kerrison 
V.  Cole,  8  East,  231.  s.  p.;  Greenxvood  v.  The  Bishop  of  Lon- 
don, 5  Taunt.  743.  s.  p. ;  Newman  v.  Netoman,  4  M.  ic  S.  66* 
YOL.  V.  B  B 
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16S1.  In  the  course  of  the  Brgument  the  following 

observations  •  were  made  by  Jx>rd  Eldon :  —  I  re- 
^^^      member  perfectly  having  had  a  conversation  with 
Lord  Thurlow,  when  he  was  Lord  Chancellor,  on 
this  subject ;  and  he  was  clearly  of  opinion,  that  if 
the  matter  had  been  res  integrity  whether  there 
was  a  covenant  from  the  trustees  or  not,  it  was  so 
much  against  the  policy  of  the  law,  that  he  never 
would  come  to  such  a  determination  as  we  ha?e 
on  the  subject;  but  after  so  much  judicial  deciaoD 
had  taken  place  upon  the  fact  that  the  trustees  bad 
covenanted  to  indemnify  the  husband  although  hii 
opinion  was,  that  the  vice  of  the  contract,  to  wfaidi 
that  covenant  had  reference,  ought  to  vitiate  die 
covenant  too ;  it  was  too  late  for  him  to  do  so,  un- 
less the  House  of  Lords  would  authorise  it  iqioi 
appeal :  I  speak  in  the  hearing  of  some  gentlena 
who  know  that  I  have  frequently  inquired  wlut 
was  to  be  done  in  such  a  case  as  this.     Suppoie 
the  suit  were  brought  in  the  Ecclesiaatical  Court 
for  the  restitution  of  conjugal  rights.     I  observe, 
that  Sir  John  Nichol   in  his  judgment  say8»-* 
what  I  take  to  be  accurate  as  they  administer  the 
law,  —  that  such  a  deed  as  this  is  no  bar  to  a  suit 
in  the  Ecclesiastical  Court.    Yet,  I  believe,  it  v3I 
be  found  ther^  is  one   case   decided   by  Lord 


8.  p.;  Spicer  v.  Hey^ood^  Prec.  in  Ch.  1 14^  A  bond  gmn  b^ 
a  husband  to  his  wife's  sister,  as  a  provision  for  her  and  bff 
children  by  him,  Annandale  v.  Harris^  2P.  W.  4S2.  9LCUtd 
pratnium  pudicitue. 

See  also  Roper's  Husband  and  Wife,  Jacob's  edition,  vols, 
p.  267*  et  seq.  and  the  reports  of  the  several  branches  of  tfaii 
case,  as  referred  to  in  the  note>  anUf  pp.  S47*  S4e9. 

*  Upon  Mr.  Sugden  citing  and  observing  upon  the  cM  of 
Jeey,  Thurlano, 
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Apsley,  when  he  was  Lord  Chancellor^  in  which       18S1. 
be  enjoined  the  parties  from  going  on  in  the  Ec- 
clesiastical Court 


tAUlBtTftT« 


^M 


The  Earl  of  Eldon.-^  There  is  a  cause  which 
your  Lordships  have  been  pleased  to  appoint  for 
judgment  to-day :  it  is  a  case  of  considerable  im- 
portance. I  am  quite  sure  your  Lordships  will  feel 
that  it  is  most  desirable,  if  practicable,  that  the 
cause  should  be  put  an  end  to  by  such  a  judgment 
«8  you  can  properly  form ;  but  I  confess,  I  doubt 
extremely,  whether  it  is  possible  to  do  more,  on  the 
-€>ccasion  on  which  I  have  now  the  honour  to  address 
your  Lordships,  than  to  state  the  case  and  certain 
^rcumstances  which  belong  to  it,  which  appear 
to  me  to  call  for  further  explanation  ;  and  then  to 
propose  to  your  Lordships,  that  the  further  c6nsi- 
-deration  of  the  matter  should  be  postponed  to  some 
«arly  day  in  the  next  week,  when  the  Lord  Chan- 
oellor  shall  happen  to  sit  in  causes. 

This  case,  my  Lords,  is  an  appeal  from  the  Coutt 
of  Chancery,  in  Ireland,  in  a  cause  in  which  my  Lord 
Westmeath  is  the  Appellant,  and  my  Lord  Salisbury 
and  Mr.  Wood,  (who  are  trustees,  as  your  Lordships 
will  observe  in  an  instrument)  the  contents  of  which 
I  shall  have  occasion  to  state,)  the  MarchioMSS 
of  Westmeath,  Mr«  Sheldon  (who  is  likewise  a 
species  of  trustee  in  the  deed  mentioned  in  the 
€»se,)  and  Lady  Rosa  Nugent,  are  the  Respondents. 
The  last  named  Respondent  is  an  infant ;  and  I  do 
not  perceive  by  the  papers  before  me  by  whom 
that  infant  answered ;  that  is  to  say,  being  an  infant 
she  could  not  put  in  an  answer  but  by  a  guardian  ; 
and  I  do  not  observe  upon  the  papers  whether  eh^ 
had  a  guardian  or  not ;  arid  it  is  v^ry  unlikely 
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18S1.       that  she  should  have  been  permitted  to  put  in  an 
answer  by  her  father  as  guardian,  since  her  &tber 
»...^     is  contending  against  the  interest  of  that  infimt 
as  a  party  in  the  cause.    There  is  another  circum- 
stance which  is  stated  in  the  papers  now  before 
your  Lordships,  the  effect  of  which  I  protest  I 
do  not  understand,  and  I  should  be  obliged  bj 
the  attention  of  the  counsel  in  this  cause — some 
of  whom  now  stand  at  your  bar  —  to  what  I  an 
now  stating.     It  is  alleged  in   these   pleadings^ 
that  publication  had  passed  in  this  cause,  befoie 
that  infant  was  made  a  party.     In  what  manner 
it  became  competent,  or  whether  there  was  aiijr 
order  by  virtue  of  which  it  became  competent 
to  read  against  her  the  evidence  which  had  been 
taken  between  the  parties  previous  to  the  pub- 
lication, and  whilst,  as  yet,  this  infant  was  no  partjr 
in  the  cause,   does  not  appear  upon   any  paper 
that  is  now  before  the  House,  at  least  that  I  ha?e 
had  the  good  fortune  to  see ;  and  I  do  not  know, 
therefore,  how  we  can  very  regularly  proceed  until 
that  is  fully  explained  ;  because  the  evidence  that 
was  taken  between  the  parties,  whilst  she  was  not 
a  party  in  the  suit,  cannot  be  used  against  her, 
unless  there  was  a  special  application  to  the  Courti 
and  upon  that  special  application  it  was  maile 
manifest  to  the  Court,  that  her  interest  could  not 
be  prejudiced  by  making  use  of  evidence  for  the 
Plaintiff  against  her,  though  she  was  no  party  at 
the  time  when  that  evidence  was  taken.    It  becomes 
necessary,  therefore,  that  your  Lordships  should 
know  by  whom  that  lady  appeared  as  her  guardian, 
and  under  what  circumstances  it  was  thought  com- 
petent to  read  any  evidence  that  had  been  taken 
previous  to  publication  against  her,  that  publicatioD 
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having  passed  before  she  was  made  a  party  to  the       1831. 

cause.  WBSIMXATU 

These  parties  were  married  in  the  year  1812, 
and  upon  that  occasion,  as  the  papers  before  me 
represent,  a  settlement  was  made,  by  which  my 
Lady  Westmeath  was  entitled  to  a  jointure,  some 
of  the  papers  say  of  1300/.,  other  of  the  papers  say 
of  3000/.  It  is  necessary  that  we  should  be  some- 
what accurate  as  to  that  fact,  because  the  first  deed 
of  separation  provides  for  her  a  jointure  of  3000/. ; 
and,  therefore,  if  3000/.  was  the  jointure  to  which 
she  was  entitled  under  the  deed  of  1812,  it  will  be 
to  be  considered,  with  respect  to  the  effect  of  that 
deed  of  1817>  as  far  as  it  provides  only  the  same 
jointure  for  her,  whether  that  provision  in  the  deed 
of  1817  niight  be  considered  as  failing,  though  it 
may  be,  in  one  sense  only,  confirmatory  of  the  deed 
of  1812.  It  is  necessary,  therefore,  that  we  should 
know  which  of  the  papers  st^te  the  amount  of  the 
jointure  provided  by  the  deed  of  1812  accurately ; 
and  it  is  also  necessary  to  know  how  that  jointure 
was  secured  by  the  deed  of  1812,  —  whether  it  was 
by  actual  grant,  or  whether  it  was  by  a  covenant, 
and  with  whom  that  covenant  was  entered  into. 

The  parties  lived  together  apparently  in  har- 
mony, till  a  period  shortly  before  the  month  of 
December,  1817^  and  then  a  deed  was  executed, 
the  particulars  of  which  deed  it  is  necessary  to 
state,  with  respect  to  all  parts  of  it,  with  somewhat 
more  particularity  than  your  Lordships  have  yet,  I 
believe,  heard  it  stated  from  the  bar. 

It  is  an  indenture  of  the  17th  of  December, 
1817j  between  my  Lord  Westmeath  of  the  one 
part,  his  Lady  of  the  other  part,  and  a  gentleman 
of  the  name  of  Sheldon  of  the  third  part.     It  re- 
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1831.  cites  shortly  the  indenture  of  ISIS,  namely^  the 
settlement  made  on  the  marriage,  and  it  recites 
the  effect  of  that  settlement  to  be  this  ;  that  there 
was  entered  into  a  covenant  and  engagement  f  ^ 
**  between  the  Right  Honorable  George  Th(HD» 
<«  John  Earl  of  Westmeath  and  Baron  Delvin,''— 
that  is  the  present  Lord  Westmeath,  ^^  to  con?ey 
*<  and  assure  the  several  hereditaments,  and  pre- 
**  mises''  (here  I  beg  your  Lordships*  attention) 
*<  in  the  counties  of  Westmeath,  Roscommon, 
*<  Cavan,  Longford,  and  Meath,*'  in  five  countiefl, 
to  the  intent  to  secure  to  her  a  jointure  of  SOOOL 
a  year,  issuable  out  of  all  those  hereditamenli 
and  premises  in  the  five  counties;  but  that  no 
provision  was  made  by  the  settlement,  and  tbtt 
none  hath  since  been  made,  for  the  issue  of  the 
marriage  out  of  any  of  the  estates  oC  the  Earl  of 
Westnieath.  It  then  stated,  <<  that  disputes  and 
<<  differences  have  for  some  time  past  existed 
<<  between  the  said  Earl  of  Westmeath  and  the 
*<  Countess,  and  had  arisen  to  such  a  height,  that 
•«  they  were  on  the  point  of  separating,  living 
*<  apart  and  not  cohabiting  with  each  other/*  ^ 
repeat  those  words,  *•  and  not  cohabfting  wi*-^ 
"  each  other,**  because  a  question,  which  appe^^ 
to  me  ft  question  of  some  importance,  arises  iq>^^ 
the  fact :  —  what  was  the  effect  of  the  parties  mr^ 
living  apart,  but  yet  in  a  certain  sense  not 
habiting  ?  that  is^  I  suppose  not  having  sexual  ii 
tercourse  with  each  other.  The  efleet  of  that  k>^  ^^ 
been  very  much  discussed  in  a  judgment  wbiei^  ^ 
lyia  been  printed  for  your  Lordships*  infbnnatioi^^ 
among  these  papers ;  a  judgment  delivered  by 
John  Nichol,  reversing  another  judgment  of  Sii 
Christopher  Robinson,  who  seems  to  have  been 
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Opinion,  as  far  as  we  can  guess  at  what  his  opinion  18S1. 
wasi  without  having  seen  the  terms  in  wliich  he 
delivered  it,  that  there  might  be  such  a  thing  as 
not  living  apart,  although  the  parties  might  be 
living  with  each  other  in  such  a  way  as  that  there 
ivas  not  sexual  intercourse ;  and  I  take  that  to  be 
Bh  extremely  important  question  in  this  cause. 
^  The  Countess  then  consented,^  it  is  said^  "  to  live 
^  and  cohabit  with  the  Earl,  after  he  shall  have 
^  executed  these  presents,  and  thereby  made  such 
^  provision  for  their  issuei  and  also  for  such  pro- 
^  visional  maintenance  for  her  as  is  herein-after 
^  mentioned.''  It  then  states  the  fact,  that  at  that 
tiiiie  there  was  no  issue  between  them^  except  the 
daughter,  Lady  Rosia,  who  was  an  infiint ;  there  was 
a  son  afterwards  bom,  but  h^  died  in  the  years  of 
tender  infancy. 

The  indenture  then  witnesses,  that,  **  in  con- 
^  sideration  that  the  Countess  of  We^tmeath  bath 
**  consented  to  live  and  cohabit  with  her  husband, 
^*  be  covenants  with  Sheldon^  that  he  and  his  heirs 
•<  shall  and  will,  within  twelve  months  from  the 
*^  date  of  these  presents,  convey  and  assure  all  and 
^  evety  the  towns  and  hereditaments  **  (and  the 
general  words  used  in  conveyances  of  land)  ^*  in  the 
**  counties  of  Westmeath,  Roscommon,  Longford, 
**  and  Meath,"  not  noticing  the  county  of  Cavan, 
leaving  out  Cavan,  with  the  exception  of  ten  acres ; 
and  then  Sheldon  is  to  take  this,  under  the  cove- 
nant,  for  a  term  of  ninety-nine  years ;  *•  and  with 
««  rentainder  to  the  use  of  Lord  Talbot  and  Baron 
*«  Nugent  for  200  years,**  (which  SCO  years  are  here 
stated  to  be  created  in  and  by  the  indenture  of  set- 
tlement of  the  29th  of  May,  1812,  it  not  being  here 
stated  exactly  what  the  trusts  of  that  ter»  ar^) 
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18»1.       "  without  impeachment  of  waste;**  then  with  re- 
'-' "  ^^     mainder  to  the  use  of  Lord  Westmeatli  himself  for 

WKtTMBATM 

•»•   _     life }  with  remainder  to  trustees  to  preserve  toe 
contingent  uses  and  estates  in  the  usual  manner; 
''  with  remainder  to  the  intent  that  the  Counten 
**  of  Westmeathy  if  she  should  survive  the  Eari, 
<*  should  take  a  rent-charge,   or  annual  sum  of 
'*  SOOO/1,  to  be  issuing  and  payable  out  of  all  the 
'*  lands  and  tenements  before  mentioned/'  (that  is, 
with  the  exception  of  those  in  Cavan,)  <<  to  be  paid 
*<  to  her  at  the  time,  place,  and  manner,  and  with 
"  such  powers  of  distress  and  entry  for  better  8^ 
**  curing  the  said  rent-charge  as  are  mentioned  in 
«  the  settlement  of  the  29th  of  May,  1812,"  (it  is 
this  passage  that  gave  rise  to  the  observation  with 
which  I  troubled  your  Lordships,  namely,  that  it 
might  be  material  to  know  whether  this  annual  sum 
of  3000/.,  provided  by  this  deed  of  December, 
1817>  was  the  same  sum  as  that  provided  by  the 
marriage  settlement  of  the  29th  of  May,  181%) 
"  with  remainder  as  to  a  sufficient  part  of  the  pre- 
*•  mises  in  the  county  of  Westmeath,  a  part  of  the 
"  premises  in  the  county  of  Westmeath,  and  all  the 
"  premises  in  the  county  of  Roscommon,  except 
"  the  ten  acres,"  (not  including  here  the  others  i^ 
Longford,  Meath,  or  Cavan,)  "during  the  te^ 
"  of  1000  years,  upon  the  trusts  therein-after,  3^ 
"  in  such  settlement   to  be  declared ;   with    ^ 
"  mainder,  as  to  the  premises  in  the  county 
"  Roscommon  only,  to  the  use  of  the  first  son 
"  Lord   Westmeath   by   right  and  in  tail ;   wt:^ 
"  remainder  to  his  second  and  other  sons ;  wi^ 
**  remainder  to  the  use  of  the  Lady  Rosa  Nugen^ 
"  and  the  heirs  male  of  her  body  lawfully  issuing.-^ 
She  is,  therefore,  under  this  instrument^  a  tebant  ii 
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tail  of  the  estate  in  the  county  of  Roscommon,  but  1831. 
only  in  the  county  of  Roscommon  as  far  as  these 
words  I  have  now  read  go :  they  give  her  a  re-  j_ 
mainder  in  the  property,  and  then  there  follows 
this  limitation,  which  seems  to  me,  at  least,  to  be  a 
very  inaccurate  one,  and  creates  a  very  consider- 
able difficulty  how  it  is  to  be  construed,  recollecting 
that  the  estate  tail,  which  is  given  to  her  expressly, 
is  not  an  estate  tail,  in  any  of  the  other  four  counties, 
but  only  in  the  county  of  Roscommon ;  it  then 
goes  on  to  say,  *•  and  for  default  of  such  issue," — 
that  is,  in  default  of  issue  male  of  all  the  sons  and 
daughters, — *<  as  to  all  the  hereditaments  and  pre- 
**  raises,"  not  only  in  Roscommon,  to  which  the 
estate  tail  was  expressly  confined,  but  **  in  the 
••  counties  of  Westmeath,  Roscommon,  Cavan, 
^^  Longford,  and  Meath,  &c. ;"  so  that  if  this  had 
been  in  a  will,  one  should  certainly  have  questioned 
whether  there  was  not,  by  implication  here,  an 
express  estate  tail  given  in  Roscommon,  and  im- 
plied estates  tail  given  in  all  the  other  counties : 
it  would  be  difficult  to  avoid  giving  that  con- 
struction to  the  deed ;  and  I  think  the  only  way 
of  disposing  of  it  would  be  to  say,  that  it  is  an  in- 
accurate expression,  and  that  the  only  mode  of 
dealing  with  it,  is  to  suppose  that  it  was  not  in- 
tended to  extend  to  other  counties. 

Then,  after  the  creation  of  the  term  of  ninety- 
nine  years,  the  trusts  of  the  settlement  are  thus 
expressed :  —  "  Provided  always,  and  it  is  hereby 
**  declared  and  admitted  by  the  Earl  of  West- 
.•«  meath,  that  the  Countess  of  Westmeath  hath 
«  agreed  to  live  and  cohabit  with  him  upon  this 
**  express  condition,  that  is  to  say,  that  in  case  it 
**  shall  unfortunately  happen,  that  by  a  renewal 
^'  of  such  di9putes  and  differences  as  had  nearly 
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I  SSI.      <<  caused  such  separation  as  aforesaid^  the  Coioi- 
*<  tess  of  Westmeath  shall  find  herself  compelled 
V*         <<  to  cease  to  cohabit  with  the  Earl  of  Weatmeatb, 
'*  or  to  live  separate  and  apart  from  him»  thtt 
*<  then  and  in  such  case  the  said  William  Shelckxii 
**  his  executors^  administrators,  and  assigns  do  and 
**  shall  yearly  and  in  every  year  during  the  joist 
**  lives  of  the  EsltX  and  Countess  of  Westmeatlii 
<*  by,  with,  and  out  of  the  rents,  issues,  and  profib 
<*  of  the  hereditaments  comprised  in  the  term  of 
<<  ninety*nine  years,   or  by  mortgage,   aale^  sod 
*<  other  disposition  of  the  same,  or  of  some  suS* 
*<  cient  part  thereof,  for  the  whcJe  or  any  part  of 
*<  the  term  of  ninety-nine  years,  levy  and  raise  sadi 
**  clear  yearly  rent*charge  or  annual  sam  of  monejr 
**  of  lawful  Irish  currency  as  shall  tlien  by  the 
«*  advice," — by  the  advice  of  whom  it  is  very  difli- 
eult  to  say,  —  but  '*  by  the  advice  of  their  mntoil 
**  friends  be  agreed   upon  to  be  a  proper  sod 
*<  sufficient  sum  for  the  maintenance  of  the  Cooiw 
"  tess  of  Westmeath  ;**  then  this  is  (in  a  wy 
which  it  is  not  necessary  to  recite)  stated  to  bt 
for  her  separate  use.     Then   there  is  a  fintiwf 
covenant  with  Mr.  Sheldon,  that  on  such  sepsr* 
ation  taking  place,  **  he  shall  and  will  enter  into 
^*  such  articles  of  separation  as  are  usual  in  such 
"  cases,  and  necessary  for  the  security  and  comfoit 
<*  of  the  Countess  of  Westmeath  ;  and  also  do  and 
<<  execute  all  such  other  acts  and  deeds  as  shall  be 
««  neeessaiy  for  the  further  and  better  securing  tk 
"  due  payment  of  the  yearly  rent-charge  or  annual 
"  sura  of  money  to  the  Countess  of  Westsfiestlir, 
«  during  the  joint  lives  of  her  and  her  iMisbsnd." 
And  he  further  covenants,  "  that  in  the  event  of 
*'  such  separation   unfortunately  taking  place  ss 
*'  atbresaid,  he  shall  and  will  permit  and  atlow 
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*•  L  ady  Rosa  Nugent,  their  daughter,  and  abo  }^^}\ 
**  such  other  child  or  children  as  they  may  have 
<•  between  thera,  to  be  and  reside  with  their 
*«  mother,  to  be  educated  under  her  care  and 
••  superintendence ;''  expressly,  therefore,  meaning, 
according  to  the  plain  import  of  these  terms^  that 
if  the  case  should  happen  in  which  the  separation 
is  to  take  place,  he  forgoes  all  marital  rights  and 
all  parental  rights,  and,  foregoing  all  marital  rights 
and  all  parental  rights,  of  course  seeking  to  dis- 
charge himself  of  all  parental  duties  and  all  mar 
rital  duties. 

Then  there  is  a  maintenance  to  be  provided  for 
L<ady  Rosa  whilst  she  is  living  with  her  mother, 
separate  from  her  father;  and  there  is  this  term 
likewise,  which  is  a  very  important  one  with  re- 
gard to  the  circumstances,  *^  that  neither  the  terms 
••  of  ninety-nine  years,  nor  the  provisions  hereby 
^  agreed  to  be  made  as  well  for  the  said  Countess 
•*  of  Westmeath  by  way  of  separate  maintenance, 
*<  as  for  the  education  and  maintenance  of  the  said 
^^  Lady  Rosa  Nugent,  and  other  child  and  chiU 
^  dren,  shall  be  impeached  or  be  deemed  or  con- 
^  strued  to  cease  or  become  void  during  the  joint 
^  lives  of  the  Earl  and  Countess  of  Westmeath, 
^  by  reason  of  any  reconciliation  which  shall  take 
^  place  between  them ;  but  the  payment  of  the 
^  said  sums  of  money  for  separate  maintenance 
•*  respectively  shall  only  be  suspended  during  such 
^  cohabitation  and  living  together,  but  to  be  re» 

*  vived  and  become  payable  again  if  at  any  future 

*  time  any  other  separation  shall  unfortunately 
**  take  place.**  It  then  states  when  the  first  pay- 
ment is  to  be  made :  «*  but  such  s^aration  only  to 
^  take  place  in  case  of  ill  usage  or  gross  abuse 
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18S1.       **  from  the  said  Earl  of  Westmeath  to  the  said 
"  Countess  of  Westmeath  his  wife/* 

Then  the  trusts  of  the  term   of  1000  years, 
which  had  been  vested  in  the  two  trustees,  are 
declared ;  and  there  appears  to  me  some  d^ree  <f 
inaccuracy  in  the  declaration  of  the  trusts  of  that 
term,  because  the  estate  tail  has  been  given  to 
Lady  Rosa  in  case  there  be  no  apn.     Your  Lord- 
ships will  find,  if  you  take  the  trouble  to  look  at 
so  much'  of  this  deed  as  contains  a  declaration  of 
the  trust  in  the  term,  that,  whilst  there  may  be 
sons  and  daughters,  the  eldest  son  or  eldest  dau^ 
ter  is  to  be  entitled  to  succeed  to  the  estate^  yet 
Lady  Rosa  would  be  and  was  tenant  in  tail  in 
remainder,  subject  to  be  defeated  by  a  son's  con- 
ing into  esse  ;  but  in  the  very  case  in  which  it  b 
contemplated  that  she  may  be  the  only  daughtet^ 
she  is,  by  the  effect  of  the  former  part,  coupled 
with  the  effect  of  the  latter  part  of  the  deed,  pro- 
vided for  both  as  an  only  child  and  as  a  younger 
child :  that  is  an  inaccuracy  which  appears  to  me 
to  be  worthy  of  attention. 

Thus  the  matter  rested  upon  that  deed  bang 
made  in  1817;  and  your  Lordships  will  permit  mc 
here  to  notice,  that  it  is  an  agreed  fact,  that  when 
that  instrument  was  executed  there  was  no  separ- 
ation, indeed  there  could  be  no  separation  con- 
sistently with  that  deed,  because  it  looks  forward 
to  the  idea  of  a  future  separation,  and  excludes 
the  idea  of  a  present  separation ;  and  it  is  material 
to  consider,  without  troubling  your  Lordships  with 
going  through  all  of  them,  the  cases  which  are 
very  well  collected  in  a  book  published  by  Mr. 
Roper :  it  is  material  for  this  reason,  that  I  appre- 
hend that  it  has  been  established  in  the  Courts 
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below,  that  a  deed  providing  for  such  separation  18S1. 
will  not  do :  that,  whatever  may  be  or  may  not  be 
part  of  the  objection  to  deeds  of  separation  in 
general,  an  instrument  which  is  to  provide  for  a 
future  separation,  is  an  instrument  to  which  the 
Court  will  not  give  effect ;  and  1  apprehend  also, 
putting  out  of  the  case  the  special  provision  here 
about  gross  abuse  and  gross  ill  usage,  any  instru- 
ment which  provides  for  a  present  separation,  and 
which  prospectively  looks  to  the  parties  living 
together  again,  and  then  to  a  future  separation, 
that  such  a  deed,  so  far  as  it  provides  for  that 
future  separation,  will  never  be  carried  into  effect ; 
the  coming  together  after  the  first  separation  being 
looked  upon  as  what  the  civilians  call  a  con- 
donation, and  that  being  held,  in  such  case,  to 
put  ^  end  to  all  separate  provision,  though  that 
separate  provision  was  to  be  enjoyed  in  a  future 
separation  according  to  the  terms  of  the  instrument 
itself  that  provided  for  the  first  separation. 

The  parties  lived  together,  in  a  sense,  till  June, 
1819 ;  but,  in  the  mean  time,  in  May,  1&18,  a  deed 
was  executed,  which  was  afterwards  destroyed  by 
LfOrd  Westmeath,  and  then  another  instrument  was 
executed,  in  order  to  replace  that  which  had  been 
BO  destroyed,  and  the  effect  of  that  deed  I  am  now 
about  to  state  to  your  Lordships.  It  was  executed 
in  August,  1818,  but  it  bore  date,  nevertheless, 
nearly  with  the  date  of  the  first  instrument,  which 
was  destroyed,  namely,  on  the  30th  of  May,  1818. 
That  is  a  deed  between  the  Earl  of  Westmeath, 
Lady  Westmeath,  Lord  Salisbury,  and  Mr.  Wood ; 
and  the  recital  of  that  deed  is  in  these  terms :  — 
**  Whereas  the  said  Earl  of  Westmeath  hath,  at  the 
**  particular  instance,  and  at  the  sole  desire  of  the 
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1831.  c^said  Emily  Anne  Bennett  Elizabeth,  Countei^ 
<<  of  Westmeath,  his  wife,  agreed  to  live  separati^ 
*^  and  apart  from  him ;  and  to  allow  to  her  aa  cj 
**  her  assigns,  during  the  joint  lives  of  him  and  tile 
**  Countess,  such  separate  maintenance  and  yearly 
^  provision  for  her  and  her  child  or  children  » 
**  is  hereinafter  mentioned ;"  then  the  deed  wit- 
nesses, '^  that,  in  consideration  and  in  pursuflice 
**  of  this  agreement,"  the  Earl  grants  and  de- 
mises to  Lord  Salisbury  and  Mr.  Wood  certain 
premises  in  Westmeath^  and  certain  estates  in 
the  county  of  Roscommon,  specifying  what  thoie 
estates  are:  then  there  are  these  general  word^ 
^<and  all  and  singular  other  the  towns,  landS) 
**  tenements,  and  hereditaments,  of  the  Earl  of 
**  Westmeath  in  the  counties  of  Roscommon  and 
^<  Westmeath." 

Now,  when  your  Lordships  recollect,  that  in 
December,  18 17,  there  was  a  covenant  that  taj 
Lord  Westmeath  would,  within  twelve  months,  con- 
vey his  estates  in  Roscommon  and  Westmeath  to 
Mr.  Sheldon,  upon  the  trusts  of  that  deed,  it  seems 
a   very  difficult  thing  to  suppose  that  that  first 
deed  would  be  considered  as  a  deed  that  wai  aoj 
longer  to  remain  in  existence,  when  this  second 
deed,  executed  within  the  twelvemonth,  contaio^ 
a  demise  of  these  very  estates  in  Westmeath  and 
Roscommon,  which  by  the  first  deed  were,  witb^^ 
twelve  months,  to  be  conveyed  to  Mr.  Sheldo^*^ 
and  it  looks,  therefore,  probable,  indeed,  very  high^ 
probable,  that  this  trust  deed  was  intended  to  b€?  ^ 
substitute  for  the  former  deed. 

Then  the  trusts  of  that  deed  and  of  that  demi^^ 
which  was  to  vest  the  estate  in  my  Lord  Salisbu^ 
and  Mr.  Wood,  was  to  raise  the  sum  of  IdOOL  fc^ 
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the  lady  in  case  she  lived  in  a  state  of  separation,  ISSl. 
and  300/.  for  the  maintenance  of  Lady  Rosa,  and 
also  of  the  child  of  which  the  Countess  was  then  en^ 
emitCf  that  is  Lord  Delvin,  who  was  afterwards  born, 
and  died  in  very  early  infancy.  It  also  contains 
covenants  of  that  strong  nature  which  your  Lord* 
ships  generally  find  in  deeds  of  separation ;  namely, 
covenants  that  she  shall  live  separate;  that  she 
shall  not  be  molested  ;  and  that  there  shall  be  no 
suit  to  compel  her  to  live  with  the  Earl ;  and  that 
she  shall  enjoy  all  her  own  property  in  such  manner 
as  she  shall  think  fit  to  enjoy  it 

Aft:er  the  execution  of  this  deed,  it  appears  that 
the  parties  did  not  separate, —  I  mean,  in  a  sense  did 
not  separate, «---  and  this  appears  to  me  to  be  a  very 
important  part  of  the  case :  there  was  afterwards  a 
suit  in  the  Ecclesiastical  Court  for  a  restitution  of 
conjugal  rights. 

I  find  it  laid  down  in  some  of  the  cases,  that 
our  courts  will  not  carry  into  execution  instru- 
ments of  this  kind  where  there  is  a  decree  for 
the  restitution  of  conjugal  rights  in  the  Ecclesi- 
astical Court  When  the  cause  for  the  restitu- 
tion of  conjugal  rights  was  first  heard,  which  it 
was  before  Sir  Christopher  Robinson,  one  of  the 
Judges  of  the  Ecclesiastical  Court  of  this  country, 
be  was  of  opinion  that  there  was  no  separation;  he 
was  of  opinion  that  there  had  been  a  case  of 
cruelty  made  out,  as  I  understand ;  but  he  was  of 
c^inion  that  they  had  so  lived  together,  notwith- 
standing the  execution  of  these  instruments,  as  that 
he  was  bound  to  order  the  restitution  of  conjugal 
rights,  and  he  did  accordingly  in  his  judgment  order 
the  Lady  Westmeatti  to  return  to  her  husband.  If, 
therefore,  instead  of  discussing  this  question  to-day 
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1831.       between  these  parties,  we  had  been  discussing  tlK= 
question  between  the  date  of  Sir  Christopher  Robic= 
son's  decree  and  that  of  Sir  John  NichoPs  decree 
which  I  am  about  to  state  to  your  Lordships, 
apprehend  we  should  have  found  that,  unless  th&fc 
decree  in  the  Ecclesiastical  Court  was  removed,  it 
was  the  duty  of  my  Lady  Westmeath  to  return  to 
her  husband,  and  of  course  all  these  provisions  for 
separate  maintenance  would  fall  to  the  ground. 
There  was,  however,  an  appeal  from  the  judgment 
of  Sir  Christopher  Robinson ;  and  your  Lordships 
will  find  in  these  papers  the  judgment  of  Sir  John 
Nichol — the  elaborate  judgment  of  Sir  John  Nichol 
—-printed  at  length.     We  have  not  been  favoured 
with  any  report  of  the  judgment  of  Sir  Christopher 
Robinson,  so  that  we  are  unable  to  compare  those 
judgments  further  than  that  we  know  that  one  is 
directly  opposed  to  the  other,  and  that  the  one 
reversed  the  judgment  of  the  other.     The  last 
decision,  that  of  Sir  John  Nichol,  was,  that  there 
had  been  no  case  of  adultery  made  out,  but  a  case 
of  cruelty,  which  was  not  followed  by  cohabitationi 
or,  in  other  words,  by  condonation ;  but  the  state 
of  the  facts  which  your  Lordships  have  before  you 
is  this:  you  have  the  judgment  of  Sir  Christopher 
Robinson  and  the  judgment  of  Sir  John  NichoL 
There  has  been  an  appeal  from  the  last  judgment 
to  the  Court  of  Delegates.    The  Court  of  Dele* 
gates  have  not  yet  sat  in  judgment  on  the  appeal 
before  them  ;  but  your  Lordships  are  to  infer,  that 
if  it  is  possible,  on  the  one  hand,  that  the  Court  of 
Delegates  may  confirm  the  judgment  of  Sir  John 
Nichol,  it  is  possible,  on  the  other  hand,  that  they 
may.  not  confirm  that  judgment  of  Sir  John  Nichol, 
but  that  they  may  confirm  the  judgment  of  Sir  Chris^ 
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topher  Robinson ;  and  we  are  placed  now  in  this  18S1. 
state,  that,  if  we  should  carry  into  effect  these  in- 
struments, and  it  should  turn  out  that  the  Court 
of  Delegates  reverse  the  judgment  of  Sir  John 
Nichol,  and  support  the  judgment  of  Sir  Chris- 
topher Robinson,  it  will  then  be  to  be  considered, 
what  the  effect  of  our  judgment  will  be  —  whether 
we  ought  to  pronounce  any  judgment  till  we  know 
what  the  effect  of  that  judgment  pronounced  in 
the  Court  of  Delegates  may  be.  That  will  be  one 
very  serious  matter  of  consideration  for  your  Lord- 
ships to-day:  speaking  for  myself,  I  cannot  but 
entertain  a  very  considerable  doubt  as  to  what  may 
be  the  issue  of  that  appeal  before  the  Delegates. 

The  case,  with  respect  to  the  circumstances  I 

am  now  about  to  mention,  is  a  case  of  which  I 

recollect  no   example  to  have   happened  in   the 

course  of  either  my  professional  or  judicial  life. 

Here  is  this  deed  of  separation  of  May,  1818 ; 

which  is  a  deed  that  looks  to  a  separation ;  which 

is  stated  to  be,  nevertheless,  a  deed  that  my  Lord 

Westmeath   agreed  to,  and  my  Lady  Westmeath 

agreed  to,  in  consequence  of  her  agreeing  to  live 

with  him  :  And  the  fact,  as  far  as  I  can  collect  it 

from  the  evidence,  is  this :  that  they  lived  together, 

first,    I   think,   in  Stratford  Place,  afterwards  in 

Bolton  Street ;  that  they  visited  at  Hatfield  House 

together;  and  it  would  be  a  question  upon  that 

evidence,  whether  that  species  of  living  together 

would  be  a  ground  for  inferring  that  there  was 

sexual  intercourse  on  the  part  of  Lord  and  Lady 

Westmeath.     I  cannot  say  that  there  may  not  be 

evidence  here  which  might  be  lefl  to.  a  jury  on 

that  question :  certainly,  there  are  persons  whose 

depositions  on  this  point  go  the  length  of  proving 

VOL.  V.  c  c 
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1831.  Strong  facts.  Lady  Salisbury,  for  instance,  ia 
her  evidence,  says,  that  they  were  provided  yntb 
apartments  at  Hatfield  House;  that  there  was  a 
bed-room  between  two  dressing-rooms.  Her  Lady- 
ship does  not  say  whether  there  were  two  beds  io 
that  bed-room  or  not ;  but  some  of  the  witnesses 
say  there  were  two  beds  in  that  bed-room;  but 
whether  there  was  only  one  bed,  or  whether  there 
were  two  beds,  during  the  whole  of  that  visit,  they 
appear  to  have  slept  in  a  single-bedded  room  or  a 
double-bedded  room  together;  they  were  living 
to  all  appearance  to  the  world,  as  if*  there  was  no 
agreement  for  separation  between  them.  At  hmne 
the  establishment  appears  to  have  been  the  Lady's} 
the  **  servants  were  paid  by  her ;  the  rent  of  the 
<<  houses  was  paid  by  her ;  and  he  seems  to  have 
"  been,  in  one  sense,  a  lodger  with  her.'*  But 
this  appears  to  me  to  be  a  circumstance  that  would 
raise  a  very  important  question  in  a  Court  of  Law, 
whether  that  species  of  living  with  her  was  not 
such  a  living  with  her  as  to  make  him  entirely 
answerable  for  all  the  debts  incurred  by  her ;  and 
whether,  therefore,  the  deed  is  not  a  deed  that  not 
only  wants  what  has  been  thought  a  very  material 
provision  in  such  a  deed,  namely,  the  indemnity  oi 
trustees  as  a  consideration  for  his  agreement,  but 
whether  the  deed  does  not  itself  provide  for  a 
species  of  living  together  that  would  make  hiD)» 
whether  it  was  meant  or  not,  liable  for  all  her  debts 
and  engagements ;  and  upon  that  part  of  the  case 
I  humbly  take  leave  to  express  an  opinion  whethtti 
looking  at  the  judgment,  as  it  is  here  printed,  <» 
Sir  John  Nichol,  stating  it  as  I  ought  to  do  i^ 
great  deference,  and  all  possible  respect,  there 
is   not   a  very  considerable   doubt  whetheri  i^ 
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the  Court  of  Delegates,  the  matter  may  not  be  ^^*^^* 
so  further  considered  as,  perhaps,  to  sustain  the 
ludfirment  of  Sir  Christopher  Robinson.  I  mention  •• 
that,  my  Lords,  for  this  reason ;  because,  if  that 
should  happen  to  be  the  case,  I  do  not  know  what 
can  be  the  effect  of  any  step  we  now  take  in  this 
House,  and  because  it  leads  me  to  doubt  whether 
it  will  not  be  extremely  material  that  your  Lord- 
ships, before  you  came  to  a  final  decision  upon 
fthis  business,  should  not  know  what  the  opinion  of 
the  Court  of  Delegates  upon  that  point  is.  If  it 
should  be  one  way,  that  will  make  an  end  of  the 
case  altogether ;  but  if  it  should  be  the  other  way, 
then  it  will  lead  to  the  necessity  of  your  Lordships 
determining  many  questions  which  would  arise  in 
this  case  out  of  such  a  proceeding  in  the  Eccle- 
siastical Court. 

There  are  some  points  which  seem  to  be  very 
dear,  though  the  Courts  have  taken  a  very  long 
time  in  coming  to  a  conclusion  upon  this  sub- 
ject; circumstances  were  presented  which  led 
originally  to  all  the  difficulties,  as  it  appears  to 
.me,  and  induced  the  Courts  to  hesitate,  lest  they 
should  be  taking  upon  themselves  to  confirm  deeds 
x>f  separation  founded  upon  considerations  di- 
onectly  contrary  to  the  policy  of  our  law  respecting 
marriage. 

The  book  before  me,  I  mean  Mr.  Roper's  book, 
contains  some  very  able  observations  upon  these- 
points;  and  he  states  accurately  the  rule  as  laid 
down  in  the  several  judgments  that  have  been 
^  given  in  the  Courts  below.  It  is  very  true,  that, 
vhile  deeds  of  this  nature  are  not  to  be  encou- 
raged, there  is  no  authority  that  can  interpose  to 
oblige  parties  to  cohabit  together,  where  they  have 
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18S1.       a  settled   determination  to  the  contrary;  at  the 
same  time,  I  apprehend  that  every  court  of  justice 
"«•  will,  as  far  as  it  can,  lead  them  to  the  observance 

•▲LI8BUXT*  /»     1       • 

of  their  duties  and  obligations  towards  each  other] 
and  the  Court  ought  to  be  extremely  careful  how 
they  enforce  compacts  of  this  kind.  I  agree,  that 
in  this  case,  and  in  almost  all  the  other  cases,  the 
objection  which  has  been  raised  has  arisen  on  the 
policy  of  law;  and  the  same  objection  that  arises 
in  courts  of  equity  on  the  policy  of  lavir  arises  also 
at  law :  the  instruments  would  be  as  much,  in  my 
humble  judgment,  affected  by  this  consideration 
in  a  court  of  law,  as  they  would  be  in  a  court  of 
equity. 

About  half  a  century  ago,  doctrines  of  this 
.nature  were  first  promulgated  in  Westminster 
Hall,  that  a  husband  and  wife  might  live  separate 
if  they  executed  a  deed  of  separation.  The  case 
in  1  Burrows  Reports  ♦  goes  the  length  of  stating; 
—  "  that  such  an  agreement  for  separation  is  a 
"  formal  renunciation  by  the  husband  of  his  marital 
*^  right  to  force  his  wife  back  to  live  with  hiro, 
"  and  that  she  is  at  full  liberty  to  go  where  and  to 
«  whom  she  pleases." 

I  once  heard  Lord  Mansfield  say,  "  I  never  like 
<*  law  so  well  as  when  it  is  like  equity.*'  Another 
very  great  Judge,  1  mean  my  Lord  Chief  Justice 

*  Rex  V.  Mary  Meadf  1  Burr.  54-2.  The  question  aroK 
upon  the  return  to  a  habeas  corpus  obtained  by  John  Wiltei 
under  which  his  wife  was  brought  into  Court  by  her  mother. 
The  return  was  that  the  husband  (having  used  her  very  ill),  in 
consideration  of  a  great  sum  which  she  had  given  him  oat  rf 
her  separate  estate,  executed  articles  of  separation,  and  cove- 
nanted not  to  disturb  her  or  any  person  with  whom  she  shod^ 
live.  According  to  the  report,  the  case  was  dismissed  with  the 
observation  as  it  appears  in  the  text. 
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De  Grey,  afterwards  Lord  Walsingham,  took  18S1. 
occasion  to  say,  "  1  never  like  equity  so  well  as 
"  when  it  is  like  law ;"  and,  accordingly,  the  same  _  « 
doctrines  have  been  held  in  the  Couits  respecting 
these  deeds  of  separation;  they  have  been  cut 
down  by  the  doctrines  which  have  been  from  time 
to  time  advanced.  It  has  been  said,  the  deed  will 
not  do  unless  you  have  trustees;  then  again,  it 
has  been  said.  It  will  do,  whether  you  have  trustees 
or  not,  provided  you  have  an  indemnity.  Then 
it  has  been  said.  You  may  contract  with  trustees, 
whether  you  have  an  indemnity  or  not ;  and  an  ac- 
tion may  be  maintained  upon  that  contract:  but  the 
Courts  have  said  over  and  over  again.  If  there  is 
not  to  be  a  present  immediate  separation,  the  deed 
will  not  do  :  if  there  is  to  be  a  present  immediate 
separation,  and  the  deed  provides  for  future  se- 
parations, the  deed  will  not  do  as  to  future  separa^ 
tions,  because  as  soon  as  the  parties  come  together 
again,  at  that  [moment  there  is  an  end  both  with 
respect  to  the  futui'e,  and  with  respect  to  the  past, 
separation. 

It  will  be  in  your  Lordships'  recollection,  that, 
in  the  case  of  Fletcher  v.  Fletcher^  the  coming 
together  again,  1  think,  did  not  last  above  six- 
teen or  seventeen  days ;  but  it  put  an  end  to  the 
whole  of  the  deed,  and  those  provisions  have  from 
time  to  time  been  cut  down  in  such  a  manner, 
even  at  law,  that  1  do  not  apprehend,  whatever 
attention  your  Lordships  may  be  pleased  to  give 
to  this  case,  you  will  find  it  possible  for  you  to 
decide  it,  supposing  even  the  judgment  of  the 
Ecclesiastical  Court  not  to  be  reversed,  without 
putting  it  into  some  course  in  which  questions 
may  be  asked,  which  will  include  these  enquiries ; 

c  c  3 


lALuriuur* 


976  CASES  IN  THE  HOUSE  OF  LORDM 

IdSi.  namely,  whether  the  first  deed  is  a  deed  that  can 
stand,  not  only  with  respect  to  Lady  Westmeath,-— 
V.  as  to  her,  indeed,  it  cannot,  because  the  decree 
has  declared  it  to  be  void  as  to  her,  and  there  is 
no  appeal  from  that  part  of  the  decree,  —  but  this 
being  a  bill  to  have  the  instrument  delivered  up, 
and  Lady  Rosa  being  the  first  tenant  in  tail  in 
being,  and  there  being  no  probability  of  any  other 
coming  into  being,  but  she  being  a  tenant  in  tail, 
with  whom  the  controversy  may  be  carried  on  so 
as  to  bind  all  future  tenants  in  tail ;  upon  that  part 
of  the  prayer  of  the  bill  which  seeks  to  have  the 
deed  delivered  up,  one  question  will  be,  whether 
the  decree  ought  not  to  have  pronounced  judgment 
with  respect  to  her  rights  or  Mrith  respect  to  her 
want  of  rights,  as  well  as  with  respect  to  the  claims 
of  Lady  Westmeath ;  and  that  will  turn,  not  upon 
the  question  whether  a  deed  may  be  good  in  part 
and  bad  in  patt,  but  whether  the  only  consideration 
for  this  instrument  is  not  a  consideration  that  must 
be  taken  to  apply  to  all  the  provisions  in  the  instru- 
ment ;  and  if  the  consideration  is  a  bad  consider- 
ation for  one  of  its  provisions,  whether  it  will  not 
be  a  bad  consideration  also  for  the  other  of  those 
provisions. 

But  if  you  are  to  enter  into  a  controversy 
between  Lord  Westmeath  and  Lady  Rosa,  you 
must  know  how  she  has  been  brought  before  the 
Court ;  you  must  know  how  it  has  happened  that 
she  was  not  made  a  Defendant  until  after  pub- 
lication passed ;  you  must  know  whether  there 
were  any  orders  made  by  the  Court  that  would 
authorize  the  reading  of  the  evidence  against  her; 
and  you  must  somehow  or  other  provide,  that,  by 
your  judgment,  assisted  by  the  judgment  of  a  court 
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of  law,  or  otherwise,  the  question  shall  be  deter-  18S1. 
mined,  not  only  between  Lord  Westmeath  and 
Lady  Westmeath,  but  also  between  Lord  West- 
meath and  Lady  Rosa,  the  daughter  of  Lord 
Westmeath ;  because,  in  order  to  determine  whe- 
ther the  deed  is  to  be  delivered  up  or  not,  the 
interests  of  all  who  claim  under  the  deed  must  be 
looked  at:  and  I  doubt,  even  then,  whether  we  have 
got  parties  enough ;  for  with  regard  to  some  who 
have  interests  under  the  deed  of  18 17)  they  are 
not  parties  to  this  suit. 

Another  question  will  be,  whether  it  is  not  ob- 
vious that  the  second  deed  is  a  substitution  for  the 
first  deed ;  and  if  the  second  deed  be  a  substitution 
for  the  fii*st,  then  also,  with  respect  to  that  second 
deed,  Lady  Rosa  has  an  interest ;  and  you  must 
decide  upon  her  interest,  as  well  as  that  of  Lady 
Westmeath,  before  you  can  .determine  whether 
that  deed  can  or  cannot  be  ordered  to  be  de- 
livered up,  accordingly  to  the  prayer  of  Lord  West- 
meath in  his  bill. 

These  ai*e  the  general  observations  arising  from 
considerations  which  have  struck  me  as  producing  a 
great  many  difficulties  in  the  way  of  your  Lordships 
coming  to  a  determination  upon  this  subject :  at 
present,  I  have  made  those  observations  in  the  pre- 
sence of  the  counsel  in  the  cause,  in  order  that 
they  might,  (and  I  shall  be  glad  if  they  will,)  be  so 
good  to  suggest  any  remarks  upon  them  which 
they  may  think  expedient,  by  way  of  removing 
those  difficulties.  But  1  apprehend  it  will  turn 
out  at  last,  that  you  will  be  obliged  to  wait,  very 
reluctantly  I  admit  it  must  be,  since  nobody  can 
look  at  this  case  without  wishing  it  could  be  settled 
immediately  if  possible,  but  I  believe  your  Lord- 
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18S1.  ships  will  find  that  you  cannot  deliver  yourselves, 
in  justice  to  these  parties,  without  waiting  for  the 
decision  of  the  Ecclesiastical  Court,  and  without 
having  also  those  points  with  respect  to  the  parties 
satisfactorily  explained  to  you,  before  you  come  to 
any  determination.  It  is  not  my  intention,  there- 
fore, to  move  any  proposition  to-day  ;  but  I  will  pro- 
pose the  further  consideration  of  this  case  on  some 
early  day.  Having  now  explained  what  the  dif- 
ficulties are  which  belong  to  the  case,  it  is  hardly 
necessary  for  me  to  add  more.  It  appears  to  me 
that,  among  the  difficulties  which  I  have  presented 
against  proceeding  in  this  case,  there  are  some 
which  will  not  be  very  easily  solved;  I  shall  be 
very  happy  to  see  those  difficulties  removed  if  they 
can  be :  at  present,  all  I  would  do  is,  to  move  that 
this  case  be  taken  into  further  consideration  oo 
Tuesday  next 


June,  1829.         2%^  J5;^y,/  qJ  Eldon. — Your  Lordships  have  read 

a  petition,  presented  in  the  case  of  JVestmeaih  v. 
Westmeathy  which  was  lately  argued  at  your  bar, 
praying  that  it  may  stand  over  from  this  day  to 
the  next  session.  1  feel  an  anxiety,  in  which 
I  know  your  Lordships  concur,  that  we  should, 
if  possible,  deliver  these  parties  from  further 
litigation.  But,  having  looked  very  attentively  into 
all  the  papers,  I  am  perfectly  persuaded  that  your 
Lordships  cannot  proceed  to  judgment  in  this  case 
till  the  Court  of  Delegates  shall  have  informed  you 
whether  the  judgment  of  Sir  Christopher  Robin- 
son, or  the  judgment  of  Sir  John  Nichol,  revers- 
ing that  judgment,  —  and  from  which  judgment 
of  Sir  John  Nichol  there  is  now  an  appeal  to  the 
Delegates, — is  the  correct  determination  j  whether 
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that  latter  judgment  shall  entitle  Lady  Westraeath       iWll 
to  a  divorce  on  account  of  cruelty,  or  whether,  oO    wi^^fi 
tlie  other  hand,  Lord  Westmeath  can  make  out  his  ^' . 

title  to  have  what  is  called  in  the  Ecclesiastical 
Court  a  restitution  of  conjugal  rights.  •» 

'.  In  this  case,  I  believe,  1  may  venture  to  state  to 
your  Lordships,  that,  whatever  doubts  have  been 
entertained  with  respect  to  the  policy  of  these  deeds 
of  separation,  and  whatever  may  be  ultimately  your 
Lordships'  opinion  with  respect  to  the  arguments 
of  counsel  as  affecting  such  instruments,  we  have 
cases  in  which  it  has  been  decided,  that  if  there 
exists  that  species  of  cruelty  which  is  very  well 
defined  in  many  cases  which  have  been  puUished  j 
that  if  there  is  that  species  of  cruelty  with  refer- 
ence to  which  the  Ecclesiastical  Courts  would 
refuse  to  grant  a  restitution  of  conjugal  rights,  or 
if  it  goes  the  length  that,  upon  the  appeal  of  the 
Lady,  and  her  proving  that  cruelty,  the  Court 
would  grant  to  her  a  divorce  on  account  of  that 
cruelty; — there  have  been,  I  say,  cases  in  which 
courts  of  equity,  in  this  country,  have  said  they 
would  sustain  these  deeds  of  separation. 

The  difficulty  which  I  feel  in  acting  upon 
the  principle  so  laid  down  is  this:  that  I  doubt, 
under  the  circumstances,  whether  we  have  a  right 
to  try  the  question,  whether  there  has  or  has  not 
been  cruelty,  or  to  decide  that  without  the  final 
sentence  of  the  Ecclesiastical  Court.  If,  in  the 
present  case,  taking  that  to  be  established,  you 
were  to  support  the  deed  of  separation,  conceiving 
that  the  Ecclesiastical  Court  would  grant  a  divorce 
on  account  of  cruelty,— which  they  would,  under 
circumstances  caUing  for  it, — what  must  have  been 
our  course  if  we  had  been  called  upon  to  determine 


WXSTKXATB 
8ALI0UET. 


380  CASES   IN  THE   HOUSE   OF  LORDS 

1881.      what  was  the  effect  of  these  instraments  aftorSir 
Christopher  Robinson's  decision  ?    Should  we  not 
7.         have  been  bound  to  say,  in  that  state  of  things,  and 
on  the  ground  of  his  decision,  that  there  was  no 
such  case  of  cruelty,  and  that,  on  the  other  hand, 
there  ought  to  be  a  restitution  of  conjugal  rights? 
and,  consistently  with  such  restitution,  it  would  be 
impossible  to  support  these  deeds.     If  we  are  to 
decide,  on  the  other  hand,  that  there  ought  not  to 
be  a  restitution  of  conjugal  rights,  according  to  1^ 
John  Nichol's  determination,  and  that  this  Lady 
is  entitled  to  have  a  divorce  on  account  of  crueltj; 
if  we  give  our  final  judgment,  on  the  ground  that 
there  is  such  a  sentence  pronounced  by  Sir  Jdxn 
Nichol ;  and  if  the  Delegates,  before  we  meet  again, 
should  determine  that  Sir  John  Nichol's  judgment 
cannot  be  supported,   and  that  Sir  Christopher 
Robinson's  is  right,   we  shall  have  ventured  to 
give  a  judgment,  which  is  a  final  proceeding,  open 
to  the  objection  that  the  Court  of  Delegates  may 
establish,   that  this  species  of  judgment,  under 
present  circumstances,  with  reference  to  the  de* 
cision  of  Sir  Christopher  Robinson,  is  a  judgment 
which  ought  not  finally  to  have  been  given. 

The  cases  I  have  alluded  to  are  those  of  Ste^ 
phens  V.  Olivet  and  another  caset,  where  the 
question  was,  whether  a  settlement  of  this  sort  was 
fraudulent  as  against  creditors ;  but  my  Lord 
Kenyon,  on  its  being  put  in  issue  that  there  had 
been  adultery,  <— and  that  that  was  so  strongly 
proved,  there  was  no  doubt  what  the  Ecclesiastical 
Court  would  have  done,  —  held,  that  that  was  not 
fraudulent  as  against  the  creditors ;  but,  the  quea- 

•  2  B.  C.  C.  90.  t  ^««««  ▼•  Wilmare,  8  T.  R.  51 1- 
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tion  being  between  the  person  executing  the  deed  18S1. 
and  persons  claiming  as  creditors,  it  being  objected 
that  these  deeds  of  separation  were  contrary  to  the 
policy  of  law,  the  Court  refused,  under  those  cir- 
cumstances, to  interfere.  The  learned  Judge  stated, 
that  the  question  was  just  as  open  at  law  as  if  he 
was  to  decide  positively  the  one  way  or  the  other; 
and  he  left  the  parties,  therefore,  to  law. 

This  case  of  Westmeath  v.  Westmeath  was  before 
tne  when  I  had  the  honour  of  holding  the  Great 
Seal,  some  years  ago.  The  extent  of  the  adjudica- 
tion was,  that  certain  proceedings  being  instituted 
at  law,  I  was  not  called  upon  to  interpose,  and 
that  the  proceedings  ought  to  be  permitted  to  go 
on.  I  did  not  feel  it  necessary  to  determine  how 
the  question  ought  to  be  decided  in  equity,  until 
it  was  decided  at  law.  The  bill,  in  the  cause  to 
which  I  have  now  alluded,  was  finally  dismissed ; 
but  it  was  dismissed  rather  for  want  of  prosecu- 
tion than  because  no  judgment  was  given  upon  it ; 
and  undoubtedly,  ii*  the  cause  had  been  set  down 
again,  I  should  have  felt  that  it  was  proper  for  the 
Court  of  Equity  to  be  informed  what  had  been  de- 
cided at  law. 

The  proceeding  in  the  Court  of  Chancery  in 
Ireland  was  a  proceeding  which  affected  the  daugh- 
ter of  this  noble  Lord  and  his  Lady ;  the  bill 
iSled  in  the  Court  of  Chancery  in  Ireland  being  a 
bill  to  have  two  deeds  delivered  up,  the  one  dated 
in  December,  1817>  and  the  other  actually  executed 
in  August,  1818,  but  dated  in  May,  1818 ;  because 
the  deed  which  had  been  either  prepared  and 
executed,  or  prepared  at  least,  in  May,  1818,  had 
been  destroyed  by  my  Lord  Westmeath  j  and  there- 
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1831.       fore,  as  I  before  mentioned,  it  happened  that  tbe 
^^^^^     deed  of  August,  was  dated  in  May  1818. 

V-  The  deed  of  1817  contains  limitations  to  the  fint 

and  other  sons  of  Lord  Westmeath  by  his  Lady,  in 
tail,  with  remainder  to  the  eldest  daughter  in  tail 
(that  daughter.  Lady  Rosa,  being  the  only  child  of 
the  marriage  now  living) ;  with  remainder  to  other 
daughters  who  should  come  into  existence  in  tail, 
with  remainder  to  my  Lord  Westmeath  himself  in 
fee.  A  bill,  in  the  Court  of  Chancery  in  Ireland, 
being  brought  for  the  purpose  of  having  these  deeds 
delivered  up,  it  occurred  to  your  Lordships  that 
it  might  be  a  very  material  question  with  respect 
to  the  daughter,  as  well  as  with  respect  to  Lady 
Westmeath;  because  if  she  was,  under  that  deed  of 
1817f  entitled  to  be  the  equitable  tenant  in  tail  of 
the  estate,  subject  to  the  jointure  of  3000/.  a  year 
to  Lady  Westmeath,  it  surely  was  of  great  im- 
portance that  the  judgment  in  the  cause  should 
deliver  both  Lord  Westmeath  and  the  daughter 
from  the  further  question,  whether  the  estate  cove- 
nanted so  to  be  limited  to  her  was  to  stand,  or 
whether  the  deed  was  to  be  delivered  up  witli  re- 
spect to  the  interest  of  Lady  Rosa,  as  well  as  the 
interest  of  Lady  Westmeath. 

It  strikes  me  as  a  very  singular  circumstance, 
that,  in  these  Irish  causes,  it  is  exceedingly  diffi- 
cult to  know  what  are  the  aberrations,  if  one  may 
so  use  that  word,  from  the  regular  course  of  pro- 
ceedings which  we  generally  adopt  in  England, 
or  how  they  contrive  to  do  justice  regarding  that 
which  we  find  to  be,  in  some  instances,  the  course 
of  proceedings.  My  Lord  Chancellor  of  Ireland 
declared  that   deed   of  1817,   in  respect  of  my 


ON  APPEALS  AND   WRITS   OF  ERROR.  888 

Lady  Westmeath,  to  be  void;  but  he  declared  it  1831. 
to  be  void  with  respect  to  her  interest,  without 
-prejudice  to  the  question  as  to  the  daughter.  Now, 
it  is  very  singular,  that  the  cause  should  have  gone 
on:  not  only  that  there  should  have  been  the  filing 
of  the  bill,  and  the  putting  in  the  answer  of  Lady 
Westmeath  and  of  the  trustees,  but  that  the  wit- 
nesses should  have  been  examined  for  Lord  and  for 
Lady  Westmeath,  and  the  testimony  of  those  wit- 
nesses published  before  Lady  Rosa  became  a  party 
to  the  suit;  although  her  interest  was  material,  be- 
cause her  interest  is  that  of  the  tenant  in  tail  of  all 
these  estates.  Being  made  a  party  alter  the  publi- 
cation had  passed,  she  put  in  an  answer,  according 
to  the  information  now  given  me,  by  another  lady, 
as  her  guardian;  but  in  what  manner  the  Court 
made  that  evidence,  which  was  taken  between  the 
husband  and  wife,  as  evidence  to  be  considered  as 
between  the  father  and  the  daughter,  does  not  to 
this  moment  appear.  One  question,  therefore,  as 
to  her,  is,  how  far  any  of  the  evidence  given  on  the 
part  of  my  Lord  Westmeath  can  be  evidence  that 
can  be  read  against  Lady  Rosa,  who  was  no  party 
at  the  time  when  the  witnesses  were  examined,  in 
order  to  defeat  the  evident  interest  she  took  under 
that  deed  of  I8I7.  Lord  Westmeath's  counsel  are, 
according  to  the  appearance  of  the  cause  before 
us,  very  well  entitled  to  contend,  that  the  Court 
ought  to  have  decided  the  question,  not  only 
between  Lord  and  Lady  Westmeath,  but  the  bill 
being  a  bill  for  the  delivery  up  of  the  instrument, 
to  have  decided  the  question  also  as  between  Lord 
Westmeath  and  his  daughter ;  but  it  is  very  diffi- 
cult to  deal  with  that  question,  reference  being 
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18S1.       had  to  the  period  of  that  daughter  being  made  a 
party. 

The  agents  have  very  properly  given  me  the 
information,  which  I  have  now  in  my  hand,  wiA 
reference  to  the  time  and  manner  in  which  dm 
young  lady  was  brought  before  the  Court,  she 
being  the  present  tenant  in  tail.  Any  proceedings 
in  an  equity  cause,  properly  instituted  against  the 
person  at  present  tenant  in  tail,  would  bind  aoy 
other  tenant  in  tail  who  came  in  by  liraitatioiM 
subsequent  to  the  limitation  made  *to  her,  and 
likewise  any  who  should  come  into  existence  and 
possess  an  interest  under  the  limitation  prior  to 
that  limitation  made  to  her ;  but  a  court  of  equitj 
cannot  do  that  with  a  view  to  contingent  interests 
not  yet  come  into  operation,  unless  the  present 
tenants  in  tail  shall  be  considered  as  capable  d 
supporting  the  interests  of  all  who  may  come  into 
possession. 

The  marriage  settlement  of  181S  did  not  appear 
further  than  that  according  to  the  deed  of  1817  sl^ 
the  estates,  settled  estates,  in  no  less  than  SvO 
counties,  Westmeath,  Roscommon,  Cavan,  Long*^ 
ford,  and  Meath,  were  stated  to  be  settled,  or 
agreed  to  be  settled,  by  the  indenture  of  the  29tli 
of  May  1812,  which  was  the  settlement  made  on 
the  marriage  between  Lord  and  Lady  Westmeath. 

In  order  to  shew  what  were  the  estates,  and 
what  were  the  limitations  in  that  settlement  of  the 
Sgth  of  May  1812,  I  have  been  furnished  with  a 
decree  made  by  the  Vice-Chancellor  of  England 
on  the  20th  of  January  1819  ;  the  contents  of  that 
settlement  appear  by  the  copy  of  the  decree.  This 
deed  of  1812  expressly  creates  estates  tail,  after  a 
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term  of  200  years,  for  securing  a  jointure  of  3000/.  1831. 
a  year ;  which  3000/.  a  year  we  had  been  taught  to 
think  was  first  granted  by  the  covenant  to  grant  in 
this  deed  of  1817 ;  it  also  affects  to  limit  the  Ros- 
common estate,  and  that  estate  only,  in  strict  set* 
ilement,  first,  to  the  sons,  then  to  the  daughters, 
unless  the  estates  in  Westmeath,  Cavan,  Longford, 
and  Meath,  can  also  be  considered,  by  construc- 
tion and  implication,  to  be  involved  in  the  same 
strict  settlement,  according  to  the  construction 
which  may  Be  put  on  the  words  "  for  default  of 
♦*  such  issue."  I  was  much  surprised  to  find  what 
has  actually  taken  place,  both  with  respect  to  the 
8000L  a  year,  and  with  respect  to  the  limitations  to 
the  sons  and  daughters  of  the  marriage. 

The  decree  of  1819,  I  have  already  mentioned, 
was  made  in  consequence  of  a  bill  having  been 
filed  on  the  19th  of  June  1816;  which  your  Lord- 
ships will  observe,  therefore,  was  filed  prior  to  the 
deed  of  December  1817,  and,  of  course,  prior  to 
the  deed  of  May  1818,  the  marriage  settlement 
being  made  in  1812,  at  which  time  the  estates 
were  limited  in  this  way :  as  the  father  of  the 
present  Lord  Westmeath  was  then  alive,  the 
present  Lord  Westmeath  was  then  tenant  in  tail  in 
remainder,  expectant  on  the  demise  of  his  i&ther. 
The  father  and  the  son  not  being  on  terms,  the 
consequence  was,  that  they  would  not  join  in  any 
instrument,  and  it  became  necessary,  therefore,  that 
a  settlement  should  be  made  in  such  a  manner  as 
it  could  be  made,  regard  being  had  to  the  fact, 
that  he  was  tenant  in  tail,  not  in  possession.  This 
settlement,  therefore,  of  1812,  took  this  course  in 
point  of  form :  they  agreed  to  levy  fines ;  and  the 
deed  provided,  also,  that  if  the  time  should  come 
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18S1.       when  the  recoveries  could  be  effective,  they  woul 

suffer  five  recoveries,  and  thus  bar  estates  tail  an^^ 
the  subsequent  remainders. 

The  late  Lord  Westmeath  died   in  Decembe 
.1814.     And  here  is  a  clause  which  your  Lordshi 
would  hardly  anticipate :  I  hope  it  is  not  often 
be  found  as  part  of  an  English  settlement,  or 
English  decree ;  but  certainly  the  limitation  stat^i^ 
in  this  decree,  as  made  to  Lord  Westmeathj  is     ^ 
very  singular  one ;  for,  according  to  the  terms,  su 
they  appear  in  the  document  which  I  now  hrxre 
in  my  hand,  the  estate  is  to  be  limited  to  Lord 
Westmeath,  from  and  after  his  decease,  until  bis 
marriage.     It  is  certainly  a  very  singular  estate,  as 
it  is  expressed :  I  take  it  to  mean,  that  it  is  from 
his   father's   decease    until  his  marriage.      Your 
Lordships  will  be  surprised  at  hearing  that,  in  this 
instrument,  on  the  marriage,  there  being  a  term 
created  of  200  years,  the  trustees  are  no  parties  to 
this  suit   It  is  a  term  of  200  years,  with  remainders, 
after  that  term,  to  Lord  Westmeath  for  life,  and 
then  to  the  heirs  of  his  body,  not  his  heirs  male, 
but  the  heirs  of  his  body  generally;  with  remainders 
to  himself  in  fee. 

The  trust  of  the  term  of  200  years,  created  by 
this  instrument,  are  these ;   namely,   that  if  the 
Lady  survives  her  Lord,  she  is  to  have  3000/.  a 
year,  raised  by  these  trustees,  during  her  life  for  her 
jointure ;  and  she  is  to  have  10,000/.,  raised  within 
a  certain  period  after  the  death  of  her  husband,  in 
addition  to  the  SOOO/.,  which  she  is  to  have  from 
year  to  year  for  her  life.     Now,  it  is  a  very  extra- 
ordinary circumstance,  as  it  strikes  me,  that,  this 
being  so  limited  by  this  instrument,  the  first  instru- 
ment we  have  here  of  December  1817,   is  an 
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instrument  which  nobody  can  read  without  sup-  1831 
posing  that  that  very  3000/.  a  year,  secured  by 
this  instrument  of  December  1817>  had  not  been 
secured  by  the  instrument  of  181S.  It  may  be 
said,  that  the  instrument  of  1812  was  executed 
by  Lord  Westmeath  at  a  time  when  he  could  not 
make  an  effectual  settlement,  on  account  of  his 
father  being  alive.  But  this  suit,  which  is  brought 
in  the  year  1816,  is  a  suit  in  which  a  bill  is  filed  by 
Lady  Westmeath  and  her  daughter,  before  the  birth 
of  the  son  :  being  filed  by  them,  it  states  the  deed 
of  1812 ;  and  it  states  the  death  of  the  elder  Lord 
Westmeath  in  1814  ;  it  states  that  fines  were  not 
levied,  according  to  the  covenant,  but  that  there 
was  a  recovery  suffered  in  each  of  the  five  counties, 
and  that  the  uses  of  those  recoveries  were  to 
trustees  for  the  term  of  200  years,  subject,  of 
course,  to  the  life  of  Lord  Westmeath,  because  the 
trusts  of  tliose  terms  would  not  be  executed  till 
after  his  death  ;  then  to  the  use  of  the  heirs  of  his 
body ;  jamd  then  with  remainder  to  his  own  use  in 
fee.  This  bill,  thus  filed,  contended,  that  although 
the  recoveries  would  enure,  and  properly,  to  create 
these  uses,  by  reason  of  the  declaration  of  the  uses 
which  were  contained  in  that  settlement  of  1812; 
yet  that  the  real  meaning  was,  not  that  there  should 
be  a  limitation  to  the  heirs  of  his  body,  but  that 
the  limitation  ought  to  have  been  such  as  would 
make  provisions  for  his  children,  his  first  and  other 
sons,  and  then  his  daughters  and  so  on ;  and  that, 
according  to  the  principle  of  courts  of  equity,  it 
ought  to  be  considered  to  be  an  express  provision, 
oot  of  an  estate  which  would  vest  in  him,  but  of  an 
estate  which  would  vest  in  those  children,  for  their 
pwn  benefit  and  in  their  own  right. 

VOL.  v.  .  D  D 
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1831.  This  bill  being  filed  by  the   Lady  and  the 

daughter,  a  son  was  born  in  September  1818. 
On  his  birth,  there  was  a  supplemental  bill  filed,  for 
the  purpose  of  insisting  that  the  deed  of  limitatioQ 
ought  to  be  a  deed  of  entail,  and  not  to  bar  the 
interests  of  the  heirs  of  the  body ;  and,  accordiif 
to.  the  statement  in  the  decree  of  the  grounds  upon 
which  the  case  was  put  by  the  parties,  the  one 
contended,  that  this  limitation  ought  to  be  made  to 
the  children  in  their  own  right,  the  other  contending 
that  it  was  the  intention  that  he  himself  should  be 
tenant  in  tail  of  the  estate,  charged  only  with  this 
jointure  of  3000/.,  and  reserving  to  himself  the 
power  of  devising,  as  he  should  think  proper, 
among  his  children. 

In  the  year  1819f  there  was  a  decree  made  in 
that  cause ;  and  by  that  decree  the  bill  was  dis- 
missed, the  Court  being  of  opinion  that  the  limit- 
ation to  the  heirs  of  his  body  was  the  limitatioD 
which  was  intended ;  and  that  the  Court  could  not 
correct  that,  and  ought  not  to  correct  it  by  making 
any  limitation  to  any  child  suo  jure.  Now,  your 
Lordships  will  be  pleased  to  recollect  that,  it  being 
the  object  of  this  bill  to  have  estates  expressly 
limited  to  the  son,  and  then  to  the  daughter ;  that 
the  deed  of  December  1817>  and  the  deed  of  May, 
1818,  are  both  of  them  deeds  that  are  executed 
before  this  decree  is  n>ade  in  this  English  cause. 
The  deed,  therefore,  of  December,  1817,  which 
contains  an  agreement,  expressly  that  the  Ros- 
common estate,  at  least,  should  be  limited  to  the 
sons  suo  jure,  and  then  to  the  daughters  suo  jure, 
whatever  the  construction  of  that  deed  in  1812 
might  be,  if  the  deed  of  1817  was  a  good,  and 
valid,  and  effectual  deed,  it  corrected  the  intentiooi 
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whatever  wbs  the  intention  of  the  deed  of  1812 ;       1881. 
and,  of  course,  if  it  had  been  before  the  Court, 
and  the  Court  had  been  of  opinion  that  the  deed  of 
1817  was  a  valid  deed,   it  would   have  brought 
before  the  Court  an  express  agreement  on  the  part 
of  Lord  Westmeath,  whatever  was  his  intention  in 
1812  or  in  1816,  when  the  cause  was  instituted,  a 
plain  and  manifest  declaration  of  his  in  I8I7,  that 
the  estate  should  be  thus  settled  to  the  son  and  the 
daughter  ^1^  jur^9  and  not  taking  the  chance  of 
cdaiming  as  heirs  of  his  body.     But  though  these 
deeds  were  both  prior  to  the  decree  in  1819»  there 
Was  no'  notice  taken  of  them ;    and  instead  of 
insisting  on  the  title  made  in  the  deed  of  I8I7  on 
the  part  of  Lady  Rosa,  she  is  now  involved  in  a 
question,  how  far  that  deed,  which  might  have  been 
brought  forward  in  that  cause,  does  or  not  give  her 
aright,  independently  of  all  the  other  circumstances 
that  we  have  been  considering. 

There  is  another  circumstance  which  is  very 
lemarkable  with  respect  to  this  deed  of  1818. 
Having  examined  the  settlement  of  181S,  I  observe 
that  there  is  a  sum  of  15,000/.  provided  by  the 
Salisbury  family.  Under  the  settlement  of  the 
deceased  Lord  Salisbury,  Lady  Westmeath,  as  one 
of  his  children,  is  entitled  to  the  sum  of  5000/.,  and 
the  then  Lord  Salisbury  and  the  present  Lord 
Salisbury  gave  a  joint  bond  to  trustees  (who  are  not 
parties  to  these  proceedings  by  the  way),  in  the  sum 
oflO,000/i,  these  two  sums  put  together,  the 
10,000/.  and  the  5,000/.,  being  the  very  sum  of 
15,000/»,  which  is  made  a  provision  for  the  younger 
diildren  of  the  marriage  by  the  instrument  of  181S. 
When  you  come  to  look  at  the  deed  of  May,  1818, 
there  is  a  sum  of  15,000/.,  not  stated  to  be  so  fur- 
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18S1.  nished,  provided,  but  whether  it  was  the  intention 
of  the  parties  to  add  fifteen  to  fifteen,  or  only  to 
provide  for  the  sum  of  15,000/,  which  was  already 
provided,  appears  to  be  left  in  total  uncertainty  in 
this  cause. 

There  is  another  circumstance  which  it  is  ma- 
terial to  attend  to,  which  is  this:  —  it  certainly  i 
very  remarkable  that  Mr.  Sheldon  in  1817  shoul 
recite  the  settlement  of  1812,  without  observin 
that  that  settlement  of  1812  contained  the  ve 
provision    actually   made  for  Lady   Westmeath 
regard  being  had  to  recoveries  having  been  sufTe 
in  1815,  or  between  1815  and  that  period,  ho 
that    happened    I    cannot    conceive.      There 
another  circumstance,  with  reference  to  which  it 
to  be  considered  whether  the  effect  of  these  d 


has  not  been  already  in  some  measure  made  thi. 
subject  of  adjudication  in  a  court  of  law.     It  w^ 
provided,  particularly  in  the  deed  of  1817>  thj 
Lady  Westmeath  should  have  the  care,  the  nurtures 
and  the  education  of  her  child.     It  appears  th^^ 
Lord  Westmeath  having  obtained  possession  of  tht-  *< 
young  lady.  Lady  Rosa,  there  was  an  appiicatio  ^ 
by  a  writ  of  habeas  corpus  to  have  tlie  child  d^^ 
livered  up  again  to  the  lady,  but  the  Court  ht\c:^ 
that  the  father  had  a  right  to  the  care  and  custod^^ 
of  the  child.    Now,  whether  the  deed  of  1817  wa^ 
mentioned  to  the  Court  at  that  time  I  do  not  know, 
but  it  appears  that  that  deed  provided  that  the 
daughter  should  remain  with  the  mother.     If  that 
deed  was  not  liable  to  objection  ;  if  the  effect  of  it, 
connected  with  the  conduct  which  had  led  to  it,  was 
such  as  to  take  away  the  general  right  of  the  father, 
it  was  most  material.     If  the  deed  was  not  a  valid 
deed  in  point  of  policy,  it  would  not  be  attended 
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to  by  the  Court ;  but  if  it  was  a  valid  deed,  there      ^^ 
cannot  be  a  question  that  the  Court  would  support 
it,  and  see  that  its  provisions  were  regarded ;  it 
would  depend  on  grounds  of  policy  how  far  it  was 
to  be  supported. 

Under  all  these  circumstances ;  looking  to  the 
facts  of  this  case,  how  far  these  deeds  agree  together, 
how  they  clash  with  each  other,  what  has  been  the 
nature  of  this  cause,  and  recollecting  what  may  be 
the  effect  of  the  decision  of  the  Court  of  Delegates; 
upon  the  whole  view  of  this  case  it  does  appear  to 
me,  that  inasmuch  as  in  all  probability  the  De- 
legates will  come  to  their  determination  on  the 
ecclesiastical  question  before  this  House  meets 
again,  I  am  of  opinion  that  the  only  rational  thing 
that  can  be  advised  is,  that  your  Lordships  should 
defer  the  decision  of  this  cause  until  the  next 
session  of  parliament,  in  order  that  we  n^ay  then 
know  what  has  been  done  in  the  mean  time  in 
the  Ecclesiastical  Court. 

There  is  another  thing  on  which  I  would  say  a 
word.  It  has  been  supposed  by  the  learned  Judge 
in  the  Court  in  Ireland,  that  if  the  Ecclesiastical 
Court  grants  a  divorce,  the  Ecclesiastical  Court 
will  also  grant  alimony  to  the  amount  of  the  1300/. 
which  is  secured  by  the  deed.  But,  my  Lords,  a 
second  question  may  arise  ; —  how  far  that  grant 
of  alimony  can  be  enforced  ;  how  the  property  is  to 
be  made  liable  to  it  when  the  estate  is  in  Ireland,  and 
the  Ecclesiastical  Court  happens  to  be  in  England. 
I  think  I  should  be  very  unwilling  to  part  with  the 
security  that  may  be  due  to  me  under  these  deeds, 
provided  the  Ecclesiastical  Court  shall  hold  that 
there  has  been  that  species  of  cruelty  that  ought  to 
extend,  not  only  to  justify  a  refusal  of  the  rdstitH- 
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1881.  tion  of  conjugal  rights,  but  also  a  decree  such  as 
the  last  decree  which  has  been  made,  — ^  that  of  a 
dirorce,  on  the  ground  of  cniel^. 


The  noble  Earl  then  moved  that  the  consideratioo 
of  tlie  case  should  be  adjourned  to  the  next  session 
of  parKament^  in  which  motion  the  Ltord  Chancel- 
lor concurred,  and  it  was  adjourned  accordingly. 


April  2.  The  Lord  Ckancellor. — This  case  was  directed 

•  to  stand  over,  in  consequence  of  certain  proceed- 

ings depending  in  the  Ecclesiastical   Court    A 
sentence  had  been  pronounced  by  Sir  Christopher 
Robinson,  which  was  reversed  by  the  judgment  of 
Sir  John  Nichol,  and  from  the  judgment  of  Sir 
John  Nichol  there  was  an  appeal  to  the  Court  cf 
Delegates ;  at  the  time  when  this  case  was  argued, 
that  appeal  was  depending,  and  it  was  supposed 
possiUe,  that  the  result  of  the  judgment  upon  that 
appeal  might  affect  the  decision  of  the  case  in  this 
House^   It  was  on  that  ground,  and  on  that  ground 
alone,  that  the  case  stood  over  till  the  present  ses- 
sion for  your  Lordships'  judgment. 

This  case,  upon  its  merits,  was  argued  at  great 
length  at  the  bar,  upon  the  evidence,  which  is  vo- 
luminous, and  is  contained  in  the  papers  upon  your 
Lordships'  table ;  but,  in  the  view  I  take  of  this 
case,  it  does  not  appear  to  me  to  be  necessary  to 
go  into  detail,  because  I  think  the  case  will  resolve 
itself  into  one  or  two  plain  and  simple  points,  with 
respect  to  which  I  confess  there  is  very  little  doubt 
or  difficulty  existing  in  my  mind 

The  circumstances  of  this  case,  so  far  as  it  is 
necessary  to  state  them  for  the  purpose  of  explain- 
ing the  grounds  of  the  judgment  which  I  am  about 
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to  submit  to  your  Lordships,  are  very  short  These  1831. 
parties,  Lord  and  Lady  Westmeath,  were  married 
in  1812:  soon  after  their  marriage  disputes  and 
differences  arose  between  them :  those  disputes 
and  differences  rose  to  a  considerable  height,  and 
At  last  led  to  the  deed  that  was  executed  in  the 
month  of  December,  in  the  year  I8I7.  It  is  not 
necessary  that  I  should  read  to  your  Lordships 
the  provisions  of  that  deed,  because  I  will  state 
the  effect  of  it,  so  far  as  it  is  necessary  for  the  pur- 
pose of  supporting  the  observations  which  I  am 
about  to  make  with  respect  to  it 

That  deed  recited  the  differences  and  animo- 
sities  existing  between  the  parties ;  that  they  had 
nearly  led  to  a  separation,  but  that  by  the  inter- 
vention of  their  mutual  friends  they  had  consented 
to  live  together.  They  had  consented,  however,  to 
live  together  upon  condition,  that  if  at  any -future 
period  those  differences  and  disputes  should  again 
revive,  in  the  manner  expressed  in  the  deed,  that 
then  a  deed  of  separation  should  be  executed 
between  the  parties,  upon  the  terms  and  conditions 
stated  in  the  deed  of  18 17* 

Now,  according  to  the  provisions  and  stipula- 
tions appearing  upon  the  face  of  this  deed,  I  have 
no  hesitation  whatever  in  stating  to  your  Lordships, 
^and  I  state  it  in  the  presence  of  my  noble  and 
learned  friend  *,)  that  the  deed  is  contrary  to  the 
policy  of  the  law,  and  cannot  be  sustained.  Upon 
that  point  I  believe  no  difference  of  opinion  what- 
ever exists.  It  is  a  deed  corresponding,  in  its 
terms  and  provisions,  with  the  deed  in  the  case,  I 
think,  of  Durant  v.  Titley^  which  case  has  been 

♦  Lord  Eldon. 
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ISSI.  over  and  over  again  recc^ized,  and  was  recog« 
tlized  and  confirmed  by  the  decision  of  the  Court 
of  King's  Bench  in  the  recent  case  of  Uindlof  ?. 
Westmeath.  I  thinks  therefore,  tliat  part  of  the 
decree  which  pronounces  the  deed  oi  December 
I8I7  to  be  null  and  void,  is  a  part  of  the  decree 
which  cannot  by  possibility  be  questioned. 

The  next  point  to  which  I  ani  to  direct  your 
Lordships'  attention,  is  with  reference  to  the  sub* 
sequent  deed,  bearing  date  in  the  month  of  May, 
in  the  following  year,  1818,  but  which  in  point  of 
fact  was  not  executed  until  the  month  of  August 
in  that  year.    What  had  been  hoped  by  the  mutual 
friends  of  the  parties  did  not  take  place.     Lord 
and  Lady  Westmeath  continued  to  live  together, 
but  differences  still  existed  between  them,  and  in 
the  month  of  May  1818  a  deed  of  separation  was 
executed,  and  upon  the  face  of  that  deed  of  se- 
paration the  objection  to  which  I  before  adverted, 
with  reference  to  the  deed  of  I8I7,  certainly  doe* 
not  arise ;  but  it  is  material,  to  advert  to  the  dr- 
cumstances  that  accompanied  the  execution  of  that 
deed,  at  the  time  when  the  deed  was  executed. 

For  the  purpose  of  preventing  the  6clai  (to  make 
use  of  the  term  contained  in  the  papers),  and  the 
scandal  and  conversation  that  might  result  from 
the  transaction,  these  parties  agreed  to  continue 
to  live  together.  The  establishment  was,  indeed, 
to  be  the  establishment  of  Lady  Westmeath,  but 
Lord  Westmeath  was  to  reside  in  her  house ;  and 
in  pursuance  of  that  agreement  he  did  reside  with 
her  for  a  period  of  several  months :  he  dined  at 
the  same  table,  he  travelled  with  her,  and  visited 
with  her ;  and  though  I  believe  they  did  not 
occupy  the  same  apartment  at  night,  in  all  other 
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respects,  as  far  as  external  appearances  were  con-      }^^^\ 
oerned,  they  lived  together  upon  the  footing  of 
husband  and  wife,  appearing  to  the  world,  and 
appearing  also  to  their  near  friends,  to  be  upon 
the  footing  of  husband  and  wife. 

Where  parties  execute  a  deed  by  which  they 
agree  to  separate  from  each  other,  but  at  the  same 
time  it  is  stipulated  between  them  verbally  that  they 
shall  continue  to  live  together,  and  they  do,  in  fact, 
continue  to  live  together  after  that  deed  has  been 
executed,  in  pursuance  of  that  agreement  residing 
in  the  same  house,  although  they  may  not  cohabit 
together  as  husband  and  wife,  I  apprehend,  under 
such  circumstances,  such  a  deed  cannot,  in  point 
of  law,  be  sustained. 

The  very  question  that  is  now  raised  with  respect 
to  this  deed  of  May,  1818,  was  raise^  between  a 
person  of  the  name  of  Hindiey  and  Lord  West- 
meath,  in  a  case  that  was  decided  in  the  Court  of 
King's  Bench  upon  this  very  deed  a  few  years  ago. 
Mr.  Hindiey  brought  an  action  against  Lord  West- 
meath ;  and  the  question  was,  with  respect  to  the 
effect  and  operation  of  this  deed,  whether  it  relieved 
X«ord  Westmeath  from  his  liability  for  the  debts 
that  had  been  incurred  by  Lady  Westmeath.  The 
case  came  on  in  the  Court  of  King's  Bench,  and 
was  referred  to  arbitration.  It  was  referred  to  the 
decision  of  Mr.  Alderson.  Mr.  Alderson  looked 
through  all  the  facts  of  the  case,  as  they  were 
established  in  evidence  before  him ;  and  the  con- 
clusion to  which  he  came  from  that  evidence  was 
this; — that  the  parties  had  agreed,  at  the  time  when 
they  executed  that  deed  of  separation,  that  they 
should  still  continue  to  live  together,  and  that  they 
did  afterwards,  in  pursuance  of  that  agreement; 


996  CASES  IN  THE  HOUSE  OF  LORDS 

18S1.      live  together  in  the  manner  I  have  describe^^ 
The  evidence  from  which  that  conclusion  w^^ 
drawn  was,  I  think,  in  substance,  though  perha.^;^ 
not  precisely  in  terms,  the  same  evidence  as  tl^^i^ 
now  before  your  Lordships ;  and  I  draw  the  sartie 
conclusion  from  the   evidence  now  before  your 
Lordships,  that  at  the  time  when  that  deed  was 
executed  these  parties  agreed,  in  the  manner  / 
have  stated,  that  they  would  still  continue  to  live 
together. 

The  validity  of  that  award  became  a  subject  of 
discussion  in  the  Court  of  King's  Bench.    The 
Court  of  King's  Bench  considered  the  case  of  so 
much  importance,  that  they  would  not  decide  it 
upon  motion ;   they  desired,   therefore,   that  the 
facts  should  be  turned  into  a  special  case,  and  the 
facts  were  accordingly  turned  into  a  special  case» 
which  gave  time  for  more  deliberation  upon  the 
subject.     It  was  argued,  and  all   the  authorities 
were  considered ;  and  the  Court  were  unanimously 
of  opinion,  that  that  reservation  at  the  time  of  the 
execution  of  the  deed,  and  that  agreement,  that 
the   parties    should    continue    to    live    togethet) 
although,  in  point  of  fact,  they  did  not  occupy  th^ 
same  apartment,  and  cohabit  as  man  and  wife,  w^ 
sufficient  to  impugn  and  to  set  aside  the  validity  ^ 
that  deed.     I  entirely  agree  in   the   opinion  0^ 
pronounced  by  the  judgment  of  the  Court  of  King^  * 
Bench ;  and  I  believe  that  judgment  met  with  th^^ 
entire  concurrence  of  the  profession.  I  think,  ther^-^"^ 
fore,  as  far  as  my  individual  opinion  is  concemedy<^ 
that  that  deed  of  May  1818  cannot  be  sustained. 

The  question  then,  however,  is,  what  course  we 
are  to  take  upon  this  occasion  ?  The  noble  Lord, 
who  pronounced  the  judgment  in  the  Court  below, 
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ccnsidered  that  the  validity  of  this  deed  was  a  pure       IBSI. 
question  of  law ;  that  the  deed  itself,  and  the  facts 
tliat  accompanied  or  followed  the  execution  of  that         ^ 
deed,  coining  into  a  court  of  law,  would  raise  a  pure 
question  of  law  as  to  the  validity  of  that  deed.     He 
did  not  conceive,  therefore^  that,  sitting  in  a  court 
of  equity,  he  was  bound  to  decide  with  respect  to 
that  point ;  and,  as  far  as  related  to  that  part  of 
the  suit,  he  directed  the  bill  to  be  retained  for  the 
period  of  twelve  months,  in  order  to  allow  the 
parties  an  opportunity  of  raising  the  question  in  a 
court  of  law,  if  either  of  the  parties  should  think 
it  right  so  to  do.   Neither  of  these  parties,  however, 
have  availed  themselves  of  that  opportunity ;  and, 
as  it  strikes  my  judgment,  with  great  deference  to 
the  opinion  of  my  noble  friend  who  sits  near  me, 
that  the  proper  course  will  be  to  affirm  the  judg- 
ment of  die  Court  below,  the  effect  of  which  will 
be  to  dismiss  the  bill,  as  far  as  relates  to  this  part 
of  the  suit,  leaving  the  parties,  as  they  will  under 
such  circumstances  be  left,  if  either  of  them  should 
think  it  advisable  so  to  do,  to  raise  the  question  as 
to  the  validity  of  this  deed  in  a  court  of  law ;  but 
X  do  not  apprehend  that  either  party  will  think  it 
prudent  to  agitate  that  question,  because  I  consider 
^e  question,  as  far  as  relates  to  the  validity  of  the 
4eed,  as  a  legal  question,  finally  settled  by  the 
decision  I  have  referred  to. 

Underthese  circumstances,  therefore,  and  subject 

also  to  the  opinion  of  my  noble  and  learned  friend 

fitting  near  me,  I  should  propose  that  the  judgment 

of  the  Court  below  should  be  affirmed,  accompanied 

^ith  a  declaration  that  either  party  may,  if  he  think 

^poper^  be  at  liberty  to  raise  the  question  in  a  court 

offatw;  and,  for  that  purpose,  that  the  time  should 
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IBSI.       be  enlarged.    The  time,  as  it  originally  stood,  was 
twelve  months.   Those  twelve  months  have  alretdy 

^ expired.     Therefore,  if  your  Lordships  agree  with 

me,  the  judgment  will  be  affirmed,  enlarging  the 
time  for  proceeding  at  law,  if  either  party  should 
think  it  advisable  to  do  so.  But  I  cannot  bring 
myself  to  suppose,  after  the  decision  I  have  refened 
to,  and  after  the  consideration  this  case  has  unda 
gone,  and  adverting  to  the  principles  upon  whick 
I  think  a  question  of  this  kind,  relating  to  die 
validity  of  a  deed,  must  be  decided,  that  it  wiU  ever 
be  contended  that  that  deed  can  be  sustained. 

The  Earl  qf  Eldon.  —  It  has  been  my  fate  not 
for  nearly  forty  years  to  give  a  very  attentive  cob- 
sideration  to  cases  of  this  nature  ;  it  will  be  in  the 
recollection  of  some  gentlemen  who  stanH  at  the 
bar,  that,  about  thirty  years  ago,  there  originated  t 
doctrine  in  Westminster  Hall,  that  a  man  and  hii 
wife  might  by  agreement  make  themselves  sepante 
persons  to  all  intents  and  purposes.      I  believe  tint 
law,  which  was  then  pronounced  in  conformity  to  i 
principle  then  stated  by  Lord  Mansfield,  prevailed 
in  the  courts  of  law  for  nearly  twenty  years.    Ai 
opportunity  was  at  length  given  to  revise  that  doc* 
trine, — I  say,  at  length  given,  because  the  change 
of  practice  from  special  verdicts  into  special  cases 
had  prevented  frequently  any  recurrence  to  courts 
of  jerror,  but  at  the  end  of  about  twenty  years  there 
happened  to  be  a  writ  of  error  to  the  Exchequer 
Chamber,  and  the  Judges  then,  upon  very  great  coo- 
sideration,  attending  to  the  grounds  of  policy,  ami 
the  nature  of  the  marriage  contract,  were  of  opinioB 
that  that  doctrine,  and  all  that  had  been  consequen- 
tial upon  it,  could  not  be  supported  in  point  of  lav* 
According  to  the  law  of  this  country  marriage 
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is  an  indissoluble  contract ;  it  can  only  be  dissolved      }^^^* 
a  mnculo  matrimonii  by  the  legislature,  and  that  cpn« 
tract  once  entered  into,  imposes  upon  the  husband 
and  wife,  both  with  respect  to  themselves  and  with 
respect  to  their  offspring,  most  important  and  most 
Bacred  duties  ;  so  important  and  so  sacred,  that  it 
'   does  seem  a  little  astonishing  that  it  ever  should 
have  happened  that  it  should  be  thought  that  they 
could,  by  a  mutual  agreement  between  themselves, 
destroy  all  the  duties  they  owed  to  each  other,  and 
I    all  the  duties  they  owed  to  their  oflfspring. 
I        I  do  not  go  through  what  has  been  stated  in  a 
I  'great  variety  of  cases  upon  the  subject,  nor  do  I 
I    refer  to  them  for  any  other  purpose  than  that  of 
\\    stating  that  which  I  think  can  admit  of  no  contra- 
f    Action,  that  it  is  impossible  for  any  person  to  read 
f    the  judgments  I  have  had  the  honor  to  pronounce 
apon  the  subject,    without  seeing  that  I  never 
could  originally  have  been  a  party  to  any  such 
doctrine.     But,  when  decision  followed  decision ; 
inrhen  men  whose  professional  knowledge,  whose 
talents  and  whose  abilities  I  was  bound  not  only  to 
respect  but  to  revere,  had  so  often  in  courts  of  law 
Btated  doctrines  to  which  I  could  not  agree,  it 
seemed  to  me  a  most  improper  thing  that  I  should 
take  upon  myself  to  say  that  those  doctrines  were 
^rong,  without  putting  the  matter  into  the  most 
solemn  course  of  enquiry ;  and  I  believe  it  will  be 
found,  if  your  Lordships  look  at  the  judgments  to 
^hich  I  am  referring,  that  I  was  always  exceed- 
ingly anxious  that  a  case  of  this  important  nature 
-should  be  brought  before  the  House  of  Lords. 

It  is,  as  my  noble  friend  upon  the  woolsack  has 
observed,  certainly  a  question  of  law  as  well  as  a 
question  of  equity ;  that  is  to  say,  a  court  of  law  and 
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1831.  a  court  of  equity  must,  I  apprehend^  decide  wit 
respect  to  questions  of  public  policy  upon  the  sanu 
grounds ;  and,  after  so  many  decisions  at  law,  it  ht 
always  appeared  to  me  to  be  a  much  more  whole* 
some  way  of  proceeding,  that  the  opinion  of  a  court 
of  law  should  be  taken  in  the  first  instance  upoo 
the  question,  but  that  it  should  be  taken  in  sudi 
mode  and  form,  that  the  opinion  of  that  court  mi^ 
be  brought  under  the  review  of  the  House  cl 
Lords ;  and  when  the  present  decree  leaves  it  ta 
each  party  to  proceed  at  law  as  they  shall  be  ad- 
vised,  I  should  have  felt,  at  least  when  I  had  the 
hpnor  of  holding  a  judicial  seat,  if  the  matter  had 
been  so  tried  at  law,  that  it  could  not  be  brought 
before  the  House  of  Lords,  I  should  have  felt  m 
inclination  to  send  it  back  again,  in  order  that  it 
might  come  before  this  House  in  the  proper  shape. 

It  is  impossible  to  look  at  the  circumstances  ci 
the  present  case  without  feeling  much  with  regard 
to  what  the  conduct  of  the  parties  has  been ;  and 
it  is  better,  perhaps,  to  say  nothing  more  upon  the 
subject,  than  simply  to  make  that  observation. 

With  respect  to  the  deed  of  1817f  it  is  quite 
impossible,  in  my  judgment,  upon  reading  that,  to 
sustain  it  for  a  moment ;  but  it  is  unnecessary  to 
consider  that  point,  because,  as  to  that  part  of  the 
decree,  there  is  no  appeal  on  the  part  of  Ladj 
Westmeath.  The  consequence  of  that  is,  that  w< 
must  take  the  decision  of  the  Court  of  Chancer 
in  Ireland  to  be  right,  upon  that  deed  of  1817. 

There  is  one  observation,  however,  which  I  thin 
must  be  attended  to  in  the  minutes  of  any  jud( 
ment  we  pronounce  here,  which  is  this:-— that thi 
decree  reserves  the  consideration  of  any  right  thi 
Lady  Rosa  may  have.    Now  I  doubt  whether  thi 
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ition  is  suflSciently  ample;  for,  although  I  }^^}* 
judgment  of  the  Master  of  the  Rolls  in  this 
y  in  the  year  1819,  pronouncing  that  Lord 
leath  was  not,  under  any  articles  of  agree- 
bound  to  settle  any  part  of  the  real  estate 
^  settlement,  that  is,  upon  the  sons  in  tail, 
ladsons;  yet,  that  deed  of  1817,  which  is 
0  the  decree  of  1819,  has  actually  settled  the 

of  Westmeath  and  Roscommon  upon  sons 
successively,  one  after  the  other;  and,  as  the 
ways  contemplates  that  parties  who  are 
ted  may  come  together  again,  it  appears  to 
least,  worthy  of  consideration,  whether  this 

must  not  introduce  into  the  minutes  of  its 
ent  some  saving  of  the  rights  of  the  male 
f  this  marriage,  if  there  should  be  any  such 
ssue,  under  the  effect  of  that  same  deed  of 
with  respect  to  which  the  rights  of  Lady 
re  reserved.  There  would  be  great  diflSculty 
ing  at  that  relief,  because  there  is  no  appeal 
part  of  Lady  Westmeath,  or  any  person  who 
rty  to  the  proceedings  before  the  House ;  but 
k  the  House  ought  to  make  an  attempt  to 
it. 

Ii  respect  to  the  deed  of  May,  1818,  which 
leed  of  actual  separation,  subject  to  the 
u-  circumstances  that  took  place  when  the 

met  together,  subsequently  to  May,  1818, 
^ed  appears  to  me  to  raise  a  question,  con- 
with  the  evidence,  of  very  great  importance, 
ristopher  Robinson,  I  observe,  was  of  opinion 
ere  was  an  end  of  that  deed,  upon  the  ground 
donation.  Sir  John  Nichol  reversed  that 
mt,  being  of  opinion  that  there  was  no  such 
lation  as  prevented  the  lady  applying  to  the 


SAUnUAT. 


402  CASES   IN   THE  HOUSE   OF  LORDS 

18S1.       Ecclesiastical  Court  upon  the  ground  of  cruelt 
The  question  that  arises  here  is  this ;  not  wheth 
^  there  is  any  such  condonation  as  will  prevent  9 

application  to  the  Spiritual  Court  upon  the  groui 
of  cruelty ;  but  the  question  is,  whether,  under  t2 
circumstances  in  which  the  parties  lived  togethei 
though  it  was  not  a  cohabitation  mensce  et  thm^ 
or,  at  least,  is  said  not  to  have  been  so;  yei^ 
whether,  under  these  circumstances  of  cobabit- 
ation,  such  as  it  was,  the  policy  of  the  law  with 
respect  to  third  persons,  as  well  as  the  parties,  does 
not  require  that  such  a  cohabitation  should  destroy 
an  agreement  about  separation. 

I  have  considered  that  subject  very  anxiously, 
and  I  am  happy  to  take  this  opportunity  of  statiogi 
that  if  it  has  been  supposed  any  where  that  I  have 
presumed  to  give  any  opinion  as  to  what  the  doc- 
trine of  the  Ecclesiastical  Court  would  be  or  ought 
to  be  upon  such  a  state  of  circumstances,  that  tbtt 
observation  must  be  founded  entirely  upon  mistake; 
and  it  is  rather  fit  for  me  to  make  that  remark,  be» 
cause  I  am  sure  those  who  look  back  to  see  what 
my  judicial  practice  has  been  upon  a  subject  ol 
this  nature,  will  find  that  I  have  been  constantly  en* 
gaged  in  a  struggle  to  leave  all  those  matters  aboot 
separation  rather  to  the  Ecclesiastical  Court,  than  to 
take  them  in  any  degree  from  that  Court ;  and  thai 
the  contrary  practice  is  in  my  judgment  bad  policy* 
I  may  be  mistaken  in  that  judgment,  but  I  am  nof 
speaking,  not  as  to  whether  that  judgment  was  cor 
rect  and  proper,  but  what  it  has  been  in  point  0 
fact ;  and  it  cannot  have  escaped  observation,  tha 
I  have  always  betrayed  a  great  anxiety  to  reserve 
and  confine  the  jurisdiction  in  that  species  of  suit 
to  the  Ecclesiastical  Court  as  much  as  it  could  poi 
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sibly  be  reserved  to  that  Court.  It  is  too  late  to  say  18S1. 
that  in  Westminster  Hall  we  cannot  deal  with  such 
suits :  what  I  meant  to  say  was  this ;  that  after 
courts  of  law,  and  courts  of  equity,  following  the 
law,  have  held  that  you  could  deal  with  deeds 
of  separation,  it  was  too  late  to  say  that  we  were  to 
be  concluded  by  the  doctrine  of  condonation ; 
though  it  might  be  rightly  stated  in  the  Ecclesiasti- 
cal Court,  that  we  were  to  be  concluded  as  to  the 
effect  of  these  voluntary  agreements  with  regard 
to  the  prejudice  that  might  arise  from  such  deeds, 
from  such  living  together,  and  such  cohabitation  as 
was  proved,  with  all  the  circumstances  belonging 
'  to  it,  that  have  obtained  in  this  case. 

I  was  not  aware,  certainly,  that  the  Court  of  King's 

Bench  had,  in  the  matter  upon  which  Mr,  Alderson 

made  his  award,  given  an  opinion  upon  that  subject, 

but  I  have  no  hesitation  in  saying,  undoubtedly, 

that  if  it  should  ever  be  my  duty  to  reconsider  this 

':.:point,  when  this  case  comes  here  again,  that  my 

present  opinion  most  unquestionably  is,  after  very 

:  :^great  consideration  of  the   subject,  that  such  a 

-  nHving  together  as  obtained  between  May,  1818, 

1,  and  June,  1819,  puts  an  end  to  that  deed  of  May, 

J"  1818,  which  was  executed  in  August,  1818.     At 

i=rAhe  same  time  I  quite  agree  that  this  case  ought 

^^BOt  now  to  be  decided  by  us,  either  by  dismissing 

-^the  bill  altogether,  or,  on  the  other  hand,  by  an 

==-attempt  to  do  that  which  we  cannot  do,  — •  altering 

^"ibe  decree  in  any  such  way  as  it  would  be  perhaps 

competent  to  us  to  alter  it,  if  there  had  been  an 

appeal  on  the  other  side;  but,  there  being  no  appeal, 

we  cannot  alter  it.     The  consequence  of  this,  as 

k  seems  to  me,  is,  that  the  right  mode  of  proceeding 

m  to  request  that  the  parties  will,  if  they  think  pto- 
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1881<  per,  go  to  law  upon  the  subject,  but  tbej  must 
take  caie  that,  in  going  to  law,  the  matter  ii  the 
«._  court  of  law  shall  be  so  disposed  of)  that  it  maj 
admit  of  an  application  to  this  House  by  a  writ 
of  error,  or  otherwise,  and  that,  under  the  pre- 
sent circumstances,  therefore^  we  cannot  finally  re> 
lieve  either  party. 

Thei^  is  one  circumstance  upon  which  I  Aould 
beg  to  ask  the  opinion  of  the  learned  civilian  whom 
I  have  the  honor  now  to  see  at  the  bar,  and  that  is 
this ; — in  the  suit  in  the  Ecclesiastical  Court,  Lady 
Westmeath  puts  in  what  I  shall  call,  but  perhaps  I 
shall  misname  it,  a  defensive  allegation  ;  I  mean,  to 
the  suit  for  the  restoration  of  conjugal  rights:  di» 
says  ia  answer  to  that,  there  has  been  great  cnieltjr, 
and  she  seeks  for  a  divorce  a  mensd  et  tkoro.  I 
observed  in  one  of  the  papers,  that  it  is  not  odj 
represented  that  she  seeks  for  a  divorce  a  mensd  et 
tkoro^  but  also  tliat  she  prays  for  alimony.    I  di 
not  observe  in  the  judgment  ot'  Sir  John  Niciiol 
that  any  alimony  is  given.    Now  I  wish  to  knoWii 
where  the  husband  brings  a  suit  in  the  EcclesiasdcA 
Court,  in  order  to  have  a  restitution  c^  conjugal 
rights,  if  the  answer  to  that  suit  is  one  giving  a 
title  to  divorce  a  mensd  et  thoro,  altboi^h  notH 
vinculo  matrimonii  though  it  does  not»  of  coura% 
ask  for  alimony,  is  alimony  always  allowed  in  caaai 
the  wife  succeeds  ? 

Dr.  Lushington. — There  is  no  question  whal>i 
ever,  but  that  it  was  competent  to  the  Ecde** 
astical  Court,  and  is  competent  to  the  High  Coivl 
of  Delegates  now,  supposing  the  cause  had  nd 
been  remitted  to  the  Arches,  to  allow  alimony  ti 
Lady  Westmeath  ^  and  the  reason  why  no  applkai 
tipu  was  made  for  alimouy  watu  becaiise  MKaaot 
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^as  placed  upon  the  existence  of  this  deed,  and       |8^l. 
>ut  of  extreme  caution,  to  prevent  the  application 
or  alimony  being  supposed  to  have  any  operation  v 

[gainst  the  validity  of  the  deed. 

Lord  £/(/o;2.— Then,  perhaps,  you  will  inform  me 
urther,  whether  it  would  be  competent  now  to  go 
DT  the  Ecclesiastical  Court  to  ask  for  alimony. 

Dr.  Lushington. — No  doubt,  my  Lord. 

Lord  Eldon. — Because  if  it  is  competent  to  go 
a  the  Ecclesiastical  Court  and  ask  for  alimony. 
Mi  if  alimony  is  allowed  in  that  Court  on  the 
ground  of  cruelty,  I  do  not  apprehend  that  we  have 
tty  thing  to  do  with  it,  because  then  the  sentence 
fc  Sustained  upon  the  right  to  alimony  in  the 
l^clesiastical  Court,  and  not  upon  the  right  created 
*f  supposed  to  be  created  by  this  deed  of  1818. 
!f  the  Ecclesiastical  Court  chooses  to  give  alimony, 
do  not  apprehend  that  this  House  could  interfere 

^1  with  their  decision ;  and  if  the  Ecclesiastical 
>urt  should  happen  to  take  as  the  measure  and 
tent  of  alimony,  the  alimony  which  was  professed 
given  by  this  deed  of  1818,  I  do  not  appre- 
that  because  that  Court  may  act  upon  that 
Hoiple,  that  this  House  would  have  any  thing  to 
''^^ith  it.  The  consequence  of  that  is,  therefore, 
fc  the  judgment  the  Lord  Chancellor  has  proposed 
5ive,  leaves  you  at  liberty  to  go  to  the  Ecclesi- 
*C£il  Court,  and  leaves  both  parties  at  liberty,  if 
y^  think  proper,  to  go  to  law  upon  the  subject 
lug  to  law  on  the  part  of  Lord  Westmeath 
Wd  be  of  no  use  if  you  could  get  in  the  Eccle^ 
'^ical  Court  as  good  alimony  as  you  could  get 
^r  this  deed.  On  the  other  hand,  tliere  could 
^tk>  possible  ground  for  us  to  interfere  upon  the 
*kt  of  dimony  if  you  can  get  it  there  j  but  if 
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.Ig8I        'o(f    •    .,.1    ..     . 

1 W^  y<5U  cahhot  get  alimony  in  the  Ecclesiastical  Court, 
J;;^g^t- o/|ger^  I  do  not  see  what  you 

T.irjaji.'*t  havii  to'do,  but  to  go  to  law  in  the  way  the  Lord 
Cnancellor  has  proposed ;  and,  with  his  leave,  I 
witi  draw  up  the  minutes,  pointing  out  in  what 
course  your  Lordships  should  proceed. 

The  cause,  then,  upon  the  motion  of  the  Lord 
Chancellor,  stood  over,  in  order   to   prepare  the 
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July  16.  The  Earl  qf  Eldon.  —  The  grounds  on  which 

18S0.  ji^g  House  proposed  to  give  its  judgment  in  this 

case,  were  very  fully  stated  on  a  former  occasion. 
X  was  afterwards  informed  at  the  bar  that  the 
parties  'had  compromised ;  that  compromise  not 
haying  been,  as  I  am  now  informed,  carried  into' 
effect,  I  will  endeavour  in  a  few  words  (not  going 
through,  the  particulars  of  the  case,)  to  re-state 
the  judgment  which  this  House  intends  to  pro- 
nounce. 

The  question  arose  before  the  Lord  Chanceflor 
of  Ireland  upon  the  effect  of  one  deed  in  the  year 
1817  and  another  in  the  year  1818.  The  LorJ 
Chancellor  of  Ireland  was  of  opinion  that  the  deed 
^f  1817  was  contrary  to  the  policy  of  the  law,  and 
^at  therefore  the  demand  of  the  Appellant  iwtf 
right  as  to  the  deed  of  1817»  but  that  there  musi 
be  a  reservation  of  any  questions  in  which  dM 
daughter  of  Lord  and  Lady  Westmeath  was  in- 
terested.  Upon  looking  at  that  deed  it  appeared  tt 
the  House  that  it  ought  further  to  reserve  dM 
rights  of  any  of  the  other  children  that  were  com 
prised  in  that  deed  as  taking  under  the  limitation 
With  respect  to  the  deed  of  1818,  it  has  been  mot 
accurately  stated  by  the  House  that  the  questic 
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jpon  the  effect  of  that  deed,  as  being  or  not  b^eing     }^^  i 
igainst  the  policy  of  the  law,  had  been  in  a  ceytfiin  ^  wwiKfflr' 
node  and  manner  submitted  to  the  consideration, j  ^  Hi^««T«a^ 
>f  the  Court  of  King's  Bench.     It  was  li^ewisjp        Ts^Jt^^Li 
stated  to  be  the  opinion  of  your  Lordships  that;  tn^t 
leed  is  a  deed  giving  a  separate  property  to  Lady 
W^estmeath,  which  was  against  the  policy  or  .t|ie 
aw,  considering  the  manner  in  which  th^y  have>. 
>een  living  together.     It  has  been  supposed  in  the 
Blcclesiastical  Court  before  the  Delegates  that  we 
lad  taken  upon  ourselves  to  intimate  an  opinion 
lot  upon  the  mere  question  whether  this  deeq  was,  (^^i 

i  deed  that  the  policy  of  the  law  could  sustain, 
>iit  on  the  other  hand,  whether  this  lady  could  live 
leparate  from  her  husband  under  circ  una  stances  or 
Ottisconduct  of  which  the  Ecclesiastical  Coprt  hadj 
jurisdiction,  which  it  was  conceived  could  pot  lie 
ihken  notice  of  in  this  House.  I  take  this  oppor-' 
tonity  of  stating,  that  no  such  thing  passed  in  this^ 
House.  We  thought  ourselves  competent,-  as  ceir-^ 
tainly  we  were,  to  say  whether  the  deed  of  sepdhi- 
ion  was  an  instrument  to  which  this  Hotide  cobld 
ive  effect ;  but  if  it  was  to  be  considered  as  aipr^^ 
EJeding  to  enable  the  lady  to  live  separart!^'  on  i&6 
nound  of  misconduct  of  which  the  Ecctesfias- 
2al  Court  takes  cognizance,  we  did  not  mean  iS 
Gddle  with  that  question,  nor  did  we  meddle  wItK 
a.t  all ;  but  it  having  been  understood  that'  the 
^Urt  of  King's  Bench  was  of  opinion,  wh^n^in  a 
•^'tain  mode  the  question  as  to  that  d6ed  waS  befBtt 
f^tti,  that  it  was  against  the  policy  of  the  laWj% 
^^  appear  to  this  House  that  the  judgment  bif  th6 
fC>rd  Chancellor  must  be  considered  as  i*igh£^^h 
^th  points ;  that  is,  as  destroying  by  its  de^liiMk 

|fc«  effect  of  the  deed  of  I8I7,  with  a  r^slMtiiii 


till  the  proceeding  at  law  came  to  be  repi 
the  Court  of  Chancery  in  Ireland.  That ' 
nature  of  the  opinion  which  was  expre 
the  intimation  of  what  was  proposed  to 
judgment  of  the  House ;  and  it  was  thou 
cessary  to  add  to  that,  that  the  Court  of  CI 
in  Ireland  should  be  directed  to  retain  the  b 
that  part  of  the  case  for  a  twelvemonth  fi 
date  of  the  order  upon  the  remit,  as  it  had 
directed  the  bill  to  be  retained  for  a  twelv 
from  the  date  of  its  decree.  Your  Lordshi 
not  gone  at  all  into  the  consideration  of  cc 
cept  to  intimate  that  you  did  not  see  that  4 

a  case  for  costs  as  between  Lord  Westmej 
Lady  Westmeath  as  to  the  costs  of  the  appe 
I  have  entertained  a  doubt  how  far  the 
who  are  merely  trustees  in  this  case  shoi 
have  their  costs  paid  by  Lord  Westmeath; 
incline  to  the  opinion  that  those  who  ap] 
trustees  ought  to  have  their  costs  paid  b 
Westmeath. 


July  22.  T^^  -Ear/  ofEldon. — On  further  considei 

1830.  matter,  with  reference  to  the  judgment  wh 

proposed  in  this  case,  I  am  of  opinion  tli 
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that  deed  was  against  the  policy  of  the  law.    Ta      10f  l^ 
that  extent  there  i$  no  difficulty  in  affi^rmiiig  thft 
judgment 

As  to  the  other  question^  which  arises  upon  tk§ 
deed  of  1818,  the  Lord  Chancellor  of  Ireland 
directed  the  bill  to  be  retained  for  a  twelvetnoQth^ 
and  being  retained  for  a  twelvemonth  ihat  in  th<8 
meantime  such  action  or  actions  should  be  broMght 
te  the  parties^  or  either  of  them,  might  thi^k  fit* 
The  proposition,  which  appeared  to  me  to  be  thai 
which  ought  to  be  recommeaded  to  your  Lord* 
ihipsi  was  to  affirm  the  judgment  as  ito  the  deed  of 
I8I7,  and  to  affirm  the  judgment  as  to  Ibhe  point  .^ 
law  upon  the  deed  of  1818^  directiog  the  Goutt  to 
retain  tlie  bill  for  a  year  from  the  time  at  which  jthe 
judgment  of  this  Court  should  be  regularly  certifienA* 
But,  on  considering  what  we  ought  to4o^  I  c^n&dy 
it  has  struck  me  as  a  matter  of  extr^oie  diffidnltjr 
in  what  form  of  action,  in  what  mode  of  pleadijQg^ 
we  shall  be  able  to  afford  aid  to  the  Coiirt  of 
Chancery,  so  as  to  call  upon  the  Court  of*Ch<mceiy 
to  review  any  opinion  that  the  Common  Law 
Judges  may  give  upon  the  policy  of  the  dead  of 
1818«  which  has  been  under  consideration  in  the 
Court  of  King's  Bench  in  England  j  and  if  the 
Court  of  Chancery  cannot  look  at  the  question 
respecting  the  policy  of  the  deed  on  any  specid 
verdict,  that  there  may  be  i>o  difficulty  in  this  casa 
upon  that  point. 

It  has  occurred  to  me,  that  it  iiaight  be  the 
means  of  saving  very  great  expence  to  these  parties 
if  we  were  to  put  the  thing  into  this  shape,  that  we 
should  dictate,  if  I  may  use  that  word,  to  the  Court 
of  Chancery  to  send  a  case  for  the  opinion  of  the 
Court  of  King's  Bench.     Then  if  the  Loi^d  Chwir 
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1881.  cellor  shall  adopt  that  opinion,  there  might  be  an 
appeal  to  this  House,  so  that  there  might  be  given 
!L  -  '^  your  Lordships  a  final  opportunity  of  giving 
judgment  respecting  the  policy  of  this  deed  rf 
1818.  I  am  sure  this  course  may  tend  to  saves 
great  deal  of  expence  to  the  parties,  who  wiD 
lose  no  time  whatever  by  the  motion  which  I  now 
propose  to  make;  namely,  that  the  judgment  of 
this  House  shall  not  be  drawn  out  till  the  second 
Monday  in  the  next  session  of  parliament*  The 
case  may,  in  the  interval,  be  brought  before  the 
Court  of  Chancery  in  Ireland ;  and  I  am  persuaded 
no  time  will  be  lost  by  the  change  which  I  propose^ 
if  the  parties  think  proper  to  take  the  necessaij 
steps  previous  to  that  time.  I  believe  my  noble 
and  learned  friend  on  the  woolsack  feels  with  me 
that  there  is  a  great  deal  more  consideration  due 
to  the  course  we  intend  to  pursue  than  I  had  at 
first  conceived. 

The  cause  then  stood  over  to  the^^next  meeting 
of  Parliament. 


Dec.  22.  The  Earl  of  Eldon. — There  is  certainly  a  very 

1830.  great  difficulty  in  knowing  what  to  do  satisfactorily 

with  this  case.  The  parties,  however,  have,  by 
their  petition,  expressed  the  desire  that  we  should 
finally  dispose  of  the  case  under  the  circumstances 
in  which  it  stands  at  present.  The  case  presents 
what  are  called  deeds  of  separation  between  Lord 
and  Lady  Westmeatli.  How  it  could  have  entered 
into  the  head  of  any  body  to  suppose  that  the  first 
of  these  deeds  was  a  deed  that  any  court  of  justice 
was  capable  of  carrying  into  effect,  after  there  have 
been  so  many  decisions  upon  the  subject,  I  really 
cannot  imagine.     It  appears  that  the  Lord  Chan- 


ON   APPEALS   AND    WRITS   OF   ERROR.  411 

cellor  of  Ireland  stated  his  opinion  in  the  decree  18S1. 
^hich  he  made,  that  the  deed  was  void  as  between 
Lord  and  Lady  Westmeath,  making  this  declaration, 
however,  as  he  stated,  without  prejudice  to  the 
rights  of  the  infant  daughter  of  Lord  and  Lady 
Westmeath. 

After  that  deed  had  been  executed,  the  parties 
lived  together  again ;  the  consequence  of  which  is, 
.  that  although  there  had  been  a  valid  separation, 
their  living  together  again  annulled  it.  This  in 
the  Ecclesiastical  Courts  is  called  a  condonation ; 
we,  in  Westminster  Hall,  are  content  to  say  it  puts 
an  end  to  the  deed.  There  can  be  no  doubt, 
therefore,  and  there  has  been  no  doubt  expressed 
in  this  House,  that  that  deed  was  void  as  a  deed  of 
separation. 

The  parties  hav^ig  come  together,  fresh  dif- 
ferences took  place  between  them,  in  consequence 
of  which  another  settlement  was  executed  in  May, 
1818.  That  purports  to  be  a  deed  between  hus- 
band and  wife,  covenanting  for  their  living  apart ; 
the  fact  being,  as  it  is  stated  on  the  part  of  those 
i¥ho  contend  for  the  validity  of  the  deed,  that 
notwithstanding  that  agreement,  the  parties  lived 
together  in  the  same  house,  associating  together 
to  all  appearance ;  sometimes  sleeping  in  the  same 
room,  one  on  one  side  of  the  room  and  the  other  on 
the  other  side,  there  being  two  beds.  The  only 
question  is,  whether  any  court  of  justice  would  give 
effect  to  such  a  deed  under  such  circumstances. 

In  the  course  of  what  passed  in  this  House,  we 
heard  that  there  were  proceedings  in  the  Ecclesi- 
astical Court  The  jurisdiction  of  that  Court 
appears  to  me  to  have  been,  in  a  great  measure, 
superseded ;  and  we  are  bound  to  believe  lawfully 
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issi.  superseded  by  the  decisions  which  have  been  nade 
in  Westminster  HalU  I  do  not  believe  that  there 
is  any  one  of  your  Liordships  who  wishes  it  to  be 
further  interfered  with.  The  proceedings  went  od 
in  the  Ecclesiastical  Court.  Lord  Westmeath  there 
instituted  a  suit  for  restitution  of  conjugal  righti; 
and  Lady  Westmeath,  on  the  other  hand,  institated 
a  suit  for  dissolution  of  the  marriage ;  she  c» 
tending  that  he  was  not  entitled  to  have  thit 
remedy  in  the  Ecclesiastical  Court ;  and  a  ques- 
tion arose  there,  on  which  a  difference  of  opinioi 
was  expressed  by  two  very  learned  persons ;  the 
one,  Sir  Christopher  Robinson,  who  held  that  that 
deed  was  a  deed  of  condonation  of  Lord  Weit- 
meath's  alleged  cruelty  and  adultery ;  and  the  other, 
Sir  John  Nichol,  who  heard  the  appeal,  who  mi 
of  a  different  opinion ;  and  Lord  Westmeath,  in 
consequence,  was  prevented  having  the  judgment 
which  he  prayed  in  that  case.  The  Court  of  D^ 
legates  confirmed  the  decision  of  Sir  John  Nichol, 
their  judgment  being  that  he  had  no  title  to  the 
restitution  of  conjugal  rights.  Another  question 
also  arose,  which  was  whether  the  subsequent  deed 
did  or  did  not  amount  to  a  condonation. 

In  this  case  we  have  no  right  whatever  to  in- 
terfere with  the  proceedings  of  the  Ecclesiasticil 
Court,  and  I  mention  it  again  for  the  sake  of  szying, 
that  if  any  Judge  of  that  Court  has  supposed  thit 
we  act  as  an  Appellate  Court  on  any  proceedings 
in  the  Ecclesiastical  Court  or  the  Court  of  De^^ 
gates,  that  observation  must  have  been  founded  in 
an  entire  mistake. 

It  is  a  very  different  question  whether  that  deed 
was  to  be  considered  as  a  condonation  of  what  is 
called  adultery  and  cruelty  on  the  part  of  the  bin- 
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band,  or  whether  that  deed  is  a  deed  which  a  Court  ISSI. 
of  Equity  (and  we  are  now  sitting  in  appeal  as  a 
Court  of  Equity)  will  enforce.  If  the  parties 
choose  to  have  the  opinion  of  this  House  in  the 
present  state  of  the  proceeding,  and  will  both  of 
them  give  a  consent  to  be  bound  by  that  opinion^ 
I  believe  that  there  is  no  difficulty  on  the  part  of 
your  Lordships  —  there  is  not  on  my  part  —  to 
state  what  must  be  the  view  of  a  Court  of  Equity 
with  respect  to  that  deed;  but  I  feel  a  very  great  dif- 
ficulty in  stating  an  opinion  upon  that  ground  one 
way  or  the  other,  if  the  cause  is  afterwards  to  pro- 
ceed in  the  courts  below,  with  any  sort  of  prejudice 
supposed  to  belong  to  the  expression  of  that  opi- 
nion, and  then  come  back  again  here  for  review 
as  to  that  deed,  before  the  cause  can  be  finally  dis- 
posed of  It  is  perfectly  clear  that  the  cause 
cannot  be  finally  disposed  of  here,  unless  the  parties 
will  agree  that  it  shall  be  finally  disposed  of  here. 
We  have  had  a  petition  from  Lady  Westmeath, 
praying,  and  it  is  certainly  open  to  all  parties  to- 
make  that  prayer,  that  we  should  now  dispose  of  it, 
if  the  parties  will  agree  to  the  decision  being  final. 
I  see  no  objection  to  that  course.  If^  on  the  other 
hand,  both  parties  will  not  agree  to  that,  the  con- 
sequence will  be  that  with  your  Lordships'  assist- 
ance we  must  endeavour  to  put  the  case  into  as 
short  a  mode  of  further  proceedings,  and  leading 
to  as  little  further  expence,  as  the  nature  of  the 
case  will  admit.  I  observe  from  the  petition  of 
Lady  Westnieath  that  there  has  been  another  pro- 
ceeding in  the  Court  of  Chancery  in  Ireland  j  I  re- 
fer to  a  suit  by  a  mortgagee,  for  the  purpose^  as  her 
case  states,  of  embarrassing  her.  Whether  it  was 
for  that  purpose  I  do  not  know,  but  she  has  filed 
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1831.^  a  bill  to  redeem  that  mortgage,  that  the  existence 
of  it  may  not  embarrass  any  rights  she  may  havCi 
and  it  may  be  necessary  to  advert  to  that  circum- 
stance in  another  form.  I  do  not  believe  that 
either  in  this  House  or  out  of  it  there  will  be  in 
the  minds  of  those  who  are  conversant  with  the 
law  much  doubt,  and  I  do  not  mean  to  intimate 
that  I  have  the  least  doubt  upon  the  questioa 
whether  those  deeds  are  valid  or  invalid?  But 
before  I  express  my  opinion  more  decidedly,  I 
should  wish  it  to  be  ascertained  whether  the  parties 
will  or  will  not  be  bound  by  the  judgment  of  your 
Lordships ;  and  I  should  be  glad  if  my  noble  and 
learned  friend,  who  presided  at  the  hearing,  would 
state  how  the  case  appears  to  him. 
.  Lord Lyndhurst.— ^I  apprehend  that  no  question 
at  all  can  be  made  respecting  the  deed  of  Decem- 
ber, 18 17,  that  it  is  utterly  void.  With  respect  to 
the  deed  of  May,  1818,  when  this  case  came  on 
for  judgment  on  the  former  occasion,  I  am  afraid  I 
did  go  further  than  my  noble  and  learned  friend  is 
disposed  now  to  do.  I  stated  in  distinct  terms  my 
opinion  with  respect  to  that  deed,  an  opinion  from 
which  I  am  not  at  all  disposed  to  recede  ;  namely, 
that  that  deed  also  is  invalid.  I  referred  to  the  de- 
cision of  the  Court  of  King's  Bench  on  that  very 
deed  in  the  case  of  Hindley  v.  Westmeath^  referred 
to  in  the  printed  paper  to  which  my  noble  and 
learned  friend  alludes.  I  find  it  is  stated  that  the 
decision  of  the  Court  of  King's  Bench  in  that  case 
ought  not  to  be  made  use  of  against  Lady  West- 
meath,  inasmuch  as  she  was  not  a  party  to  that  case; 
but  I  did  not  cite  the  case  of  Hindley  v.  Westmeatk 
on  the  ground  that  Lady  Westmeath  had  any  pri- 
vity in  respect  of  the  decision  of  that  case,  but  I 
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cited  it  as  a  precedent  applying  to  the  present  case,  1831. 
that  decision  being  pronounced  upon  this  very  deed, 
and  in  my  judgment  in  this  case  referred  to  in  the 
paper  on  your  Lordships*  table,  my  conclusion  cor- 
responds with  the  conclusion  of  the  Court  from  the 
evidence  in  the  case  of  Hindley  v.  fVestmeath.  I 
am  of  opinion  that  the  result  of  the  evidence  is 
the  same  in  the  present  case  as  it  was  in  Hindley  v. 
Westmeathf  and  that  that  case  is  an  authority  precisely 
in  point.  I  did  not  rely  solely  upon  the  decision 
of  the  Court  of  King's  Bench  in  that  case,  although 
that  was  a  decision  pronounced  on  great  consider- 
ation. It  originated  in  an  award  made  by  Mr. 
Alderson,  now  a  learned  Judge,  who  stated  upon 
the  face  of  the  award  the  grounds  of  his  opinion* 
The  Court  of  King's  Bench  considered  the  question 
of  so  much  importance,  that  upon  the  motion  made 
upon  that  occasion  they  refused  to  pronounce  any 
judgment,  but  they  directed  the  facts  to  be  turned 
into  what  is  called  a  special  case,  in  order  that  it 
might  be  more  deliberately  and  more  solemnly 
argued  ;  and  upon  the  result  of  that  argument  the 
Court  had  no  doubt  whatever  with  respect  to  the 
judgment  which  they  ought  to  pronounce  :  it  was 
against  the  validity  of  the  deed.  I  rely,  however, 
not  on  the  decision  alone,  but  on  the  grounds 
assigned  by  the  learned  Judges  for  that  decision, 
referring  as  they  did  to  former  decisions. 

My  noble  and  learned  friend  has  pursued  per- 
haps a  more  prudent  course  than  I  am  pursuing,  in 
stating  that  he  would  not  at  present  give  any 
opinion  respecting  the  validity  or  invalidity  of  the 
deed,  unless  the  parties  at  the  bar  would  agree  to 
take  the  judgment  of  the  House  in  the  present 
stage  of  the  proceedings.     I  have  on  a/ormer  oc- 
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1881.       casion  expressed  the  opinion  I  entertained  of  tint 
deed ;  I  think  I  am  bound  to  state  that  I  see  bo 

»• reason  to  depart  from  that  opinion*     I  have  witluii 

the  last  four-and-twenty  hours  read  over  the  en* 
dence  again,  and  have  re-considered  the  subject 
and  that  further  consideration  has  covifirmed  me  is 
the  opinion  I  had  formed  upon  it.  I  feel  desirous 
however,  that  the  parties  should  come  to  a  termi- 
nation of  these  proceedings.  I  think  that  the  jfi6g* 
ment  of  this  House  ought  to  put  an  end  to  this  on* 
fortunate  suit,  which  has  caused  so  much  expenee^ 
and  has  been  protracted  so  many  years,  and  of  tbtt 
termination  I  see  no-  probability,  unless  the  parties 
agree  to  the  proposition  of  my  noble  and  learned 
friend. 

The  Earl  qfEldon.  —  Are  the  agents  here  ? 

Mr.  Leake  and  Mr.  Mtmdell  appeared  at  the  bar. 

The  Earl  qf  Eldon.-^What  we  are  now  doing  i§ 
rather  for  the  purpose  of  considering  whether  that 
part  of  the  judgment  of  the  Lord  Chancellor  of 
Ireland  which  proposes  to  give  in  some  shape  a 
proceeding  at  law  upon  the  question  of  the  validi^ 
of  that  deed  should  stand,  which  proceeding  would 
be  attended  with  a  great  expence ;  or  whether  we 
should  say  at  once,  that  whatever  may  be  the 
decision  oif  the  Court  of  Law  upon  that  point,  the 
deed  is  either  valid  or  invalid.  This  House  is 
clearly  at  liberty  to  do  so,  whether  the  parties  give 
one  answer  or  the  other  answer.  Do  the  parties 
object  to  the  House  giving  its  opinion  now  upon 
the  validity  of  the  deed  ? 

Mr.  Mundell. — On  the  part  of  my  Lord  West- 
meath,  my  Lords,  I  do  not. 

Mr.  Leake. — On  the  part  of  Lady  Westmeath,  my 
Lords,  I  have  no  authority  to  consent  to  any  thing. 
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Lord  Lyndhurst.'^l  feel  so  strongly  upon  this       ISSl. 
question,  that  I  would  propose  to  your  Lordships 
ta  pronounce  the  deed  of  1818  invalid  on  the  »• 

arguments  which  we  have  ah-eady  heard.  That 
seems  to  be  the  main  point  which  now  remains  for 
consideration,  the  deed  of  1817  having  been  pro^ 
Bounced  invalid  by  the  Court  below ;  if  we  pro- 
nounce the  deed  of  1818  invalid,  we  can  then  draw 
up  the  minutes  for  the  purpose  of  setting  the 
^i€Stion  at  rest. 

The  EarlofEldon. — After  what  has  fallen  from 
tfc^  agents,  I  state,  without  the  least  hesitation, 
Aat  I  have  no  doubt  whatever  that  the  deed 
erf  1818  is  invalid,  as  between  Lord  and  Lady 
Westraeath.  I  am  extremely  sorry  to  be  obliged! 
to  state  that  opinion,  but  it  is  an  opinion  which  I 
liave  often  and  often  reconsidered,  and  I  cannot 
alter  it.  The  consequence  is,  that  the  judgment 
of  the  House  will  be,  that  this  deed  is  invalid  in 
lespect  of  the  rights  of  Lord  and  Lady  Westmeath, 
Vat  not  as  to  those  which  any  other  person  may 
have  under  that  deed.  That  reservation  was  made 
by  the  Court  of  Chancery  in  Ireland  with  respect 
to  the  former  deed.  As  to  the  form  of  the  finding, 
I  will  draw  it  up,  and  will  show  it  to  my  noble 
and  learned  friend. 


Lord  Lyndkurst. — I  have  communicated  witb  Aug.  sa 

1831. 

the  noble  and  learned  Lord  who  attended  upon 
tfie  hearing  of  this  case,  and  he  agrees,  in  opinion 
with  me,  that  the  best  course  for  this  House  to 
pursue,  would  be  to  declare  the  deed  of  1818,  as 
far  as  any  remedies  on  that  deed  may  be  had  by 
the  Marchioness  of  Westmeath,  null  and  void ; 
and  then,  if  that  be  the  decree,  to  remit  the  cause 
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1831.  to  the  Court  of  Chancery  in  Ireland,  who  may 
dispose  of  both  the  questions.  In  the  mean  time, 
the  deed  may  be  pronounced  null  and  void,  upoo 
which  no  action  can  be  maintained.  The  ques- 
tion was  formerly  before  the  Court  of  King's 
Bench  in  England ;  that  Court  had  no  doubt  on 
the  subject,  but  the  case  was  referred  for  the 
award  of  Mr.  Alderson,  then  at  the  bar,  now  one 
of  his  Majesty's  Judges  of  the  Court  of  ComrooD 
Pleas.  Leave  was  given  to  him  to  state  on  the 
award  the  ground  of  his  judgment^  in  order  that 
opportunity  might  be  afforded  of  taking  the  opi- 
nion of  the  Court  of  King's  Bench  on  the  subject 
That  opinion  was  taken^  and  the  Court  of  King's 
Bench  were  unanimously  of  opinion  that  the  deed 
of  1818  could  not  be  sustained.  I  stated  this 
before  in  the  presence  of  the  noble  and  learned 
Lord,  and  he  concurred  with  me  in  opinion. 
I  should  recommend,  therefore,  now,  that  your 
Lordships  should  pronounce  your  opinion,  that  that 
deed  of  1818  is  void  at  law;  and  then  having  so 
pronounced  that  opinion,  you  should  remit  the 
case  back  to  the  Court  of  Chancery  in  Ireland. 


August  31.  18SI- 
It  is  declared  that  the  deed  of  the  30th  of  May,  1818,  in,  &c 
so  far  as  the  Respondent  the  Marchioness  of  Westmeath,  or  ber 
trustees  the  Marquess  of  Salisbury  and  H.  W,  Wood,  further 
seek  or  can  seek  any  benefit  undef  it,  is  null  and  void  in  Istr; 
and  with  this  declaration  it  is  ordered,  that  the  cause  be  re- 
mitted to  the  Court  of  Chancery  in  Ireland,  to  do  therein  ai 
shall  be  just  and  consistent  with  this  declaration. 
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18S1. 


WALES. 

(court  of  chancery  of  great  sessions  for 

glamorgan,  &c.) 

Thomas  James  and  James  Spencer     Appellants  ; 

James  Price  and  William  Augus-  ^  ^         j    ^ 
^  I  Respondents. 

TUS  UOTT J 

LTpon  the  sale,  under  a  trust,  of  an  estate  called  G.,  which  was 
subject  to  a  mortgage  to  J.  S.,  an  attorney,  J.  became 
the  purchaser,  and  in  part  of  the  purchase  money  agreed  with 
J.  P.  who,  jointly  with  W.  P.,  was  interested  in  the  proceeds 
of  the  estate  G.,  to  convey  an  estate  called  M.,  valued  at 
20(XV.  This  estate  was  accordingly  conveyed  to  T.  J.,  a 
partner  in  business  with  J.  S.,  who  in  the  deeds  appeared  to 
be  a  trustee  for  J.  P.  The  deeds  so  executed  were  left  in 
the  possession  of  J.  S.,  who,  upon  some  few  occasions,  had 
acted  as  the  solicitor  of  J.  P. 

J»  P.  having  in  1817,  upon  the  security  of  this  estate  of  M., 
borrowed  700/.  of  W.  W.,  applied  to  J.  S.  for  the  deeds,  in 
order  to  complete  the  security,  and  they  accordingly  were 
delivered  by  J.  S.  to  J.  P.,  and  were  placed  in  the  hands  of 
^  W.  W.  as  mortgagee.  In  1818,  J.  P.  borrowed  a  further 
eum  of  1500/.  of  A.  G.,  whereupon  W.  W.  conveyed  the 
estate  to  A.  G.,  and  the  deeds  were  delivered  up  to  him. 
Part  of  the  1500/.  so  borrowed  was  applied  in  discharge  of  the 
principal  and  interest  due  to  W.  W.,  and  other  part  in  satis- 
faction of  two  judgments  which  had  been  entered  up  against 
J.  P.  by  creditors,  for  whom  T.  J.,  the  partner  of  J.  S.,  acted 
as  solicitor. 

Upon  this  occasion  T.  J.  having  refused  to  join  in  the  convey- 
ance to  A.  G.,  a  bill  in  Chancery  was  filed  to  compel  him  to 
convey ;  and  he,  by  his  answer,  having  suggested  that  he 
held  the  estate  in  trust  for  J.  S.  as  well  as  J.  P.,  the  bill  was 
amended  by  making  J.  S.  a  co-Defendant.  He  by  his  answer 
swore  that  the  estate  of  G.  was,  by  agreement  between  him 
and  J.  P.,  soldi  for  their  joint  benefit,  in  moietres ;  that  the 
VOL.  V.  F  F 
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1881*  estate  of  M.  was  for  reasons  of  convenience  conveyed  lo 

trust  nominally  for  J.  P.,  but  that  T.  J.  being  his  partner,  wai 
on  that  account  made  the  trustee  in  the  deed,  and  for  the 
rmios.  same  reasons  the  deeds  were  left  in  the  possession  of  J.  S., 

and  that  an  account  respecting  the  estate  had  been  settled 
and  signed  by  the  Plaintiff,  in  which  it  appeared  that  J.  S. 
was  jointly  interested  with  him.  On  the  part  of  the  Plaistif 
the  facts  as  before  stated  were  proved,  and  it  was  also  proved, 
that  in  various  transactions  and  conversations  relating  to  the 
sale  and  mortgage  of  the  estates  in  question,  they  were  coo- 
sidered  and  spoken  of  as  the  estates  of  J.  P.  and  that  J.  & 
never  claimed  any  interest  in  them.  But  one  of  the 
Plaintiff's  witnesses  deposed,  that  J.  S.»  in  a  conversatioD 
with  him,  said  that  '*  he  thought  J.  P.  had  bought  the 
**  estate  for  him,  but  J.  P.  took  it  for  himself:  that  he  (J.  S.) 
"  and  W.  P.  (who  was  part  owner  with  J.  P.  of  the  estate  to 
**  be  sold)  were  not  friends,  but  that  J. P.  and  W.  P.,  who  was 
"  his  uncle,  were  friends,  and  that  J.  P.  could  make  a  better 
••  bargain." 

There  was  also  evidence  that  J.  S.  refused  to  deliver  the 
deeds  to  J.  P.,  until  J.  P.  had  signed  the  account  set  up  bj 
the  answer. 

On  the  part  of  J.  S.  the  Defendant  in  the  suit,  it  was  sworn  by 
T.  J.,  his  partner  and  co-Defendant,  that  he  was  made  trustee 
for  J.  S.  as  well  as  J.  P.,  and  that  the  account  showing  their 
joint  interest  was  fairly  settled  and  signed  by  J.  P.  ^ 
deliberate  investigation  : 

Held,  under  these  circumstances,  in  the  Court  below,  and 
upon  appeal,  that  J.  S.,  upon  the  proposal  of  the  Court, 
not  having  acceded  to  the  suggestion,  that  an  issue  would  be 
directed  if  the  parties  had  any  further  evidence  to  offer,  it 
was  properly  decreed,  that  T.  J.  was  a  trustee  for  J.  P.  only. 

In  this  case  a  bill  was  filed  by  the  Respondents, 
against  the  Appellant  James,  for  the  purpose  of 
compelling  him,  as  a  trustee  under  indentures, 
dated  the  1st  and  2d  of  February,  1814,  to  convey 
all  his  estate  and  interest  in  certain  lands,  &C 
called  the  Merdy,  &c.  to  the  Respondent  Gott. 

James  having,  by   his   answer,  stated  that  the 
Appellant  James  Spencer  claimed  to  be  interested 
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in  the  lands,  &c.,  the  original  bill  was  amended  by       18SI. 
making  the  Appellant  Spencer  a  party  to  the  suit. 

The  bill  which  was  again  amended  stated,  **  That 
in  pursuance  of  an  agreement,  dated  the  25th  of 
October,  1811,  and  made  between  the  Respondent 
James  Price  and  Walter  Price,  James  Price,  by 
his  promissory  note,  paid  to  the  Appellant  James 
Spencer,  816/.,  being  part  of  the  consideration 
money  in  the  agreement  mentioned,  and  therein 
stated  to  be  due  to  James  Spencer  from  Walter 
Price,  and  that  the  note  was  received  by  James 
Spencer  in  satisfaction  of  such  debt,  and  had  been 
long  since  paid  off,  but  that  the  same  had  never 
been  returned  to  James  Price,  and  then  remained 
in  the  possession  or  power  of  Spencer. 

The  bill  further  stated,  that  by  indentures  of 
lease  and  release,  dated  the  1st  and  2d  of  February, 
1814,  the  release  being  made  and  executed  by  and 
between  Thomas  Jones  of  the  first  part ;  the  Re- 
spondent James  Price  of  the*second  part ;  and  the 
Appellant  Thomas  James  of  the  third  part ;  after 
J^ting  that  the  messuage,  farm,  and  lands  therein 
described  then  stood  limited  to  the  use  of  such  per- 
sons as  the  said  Thomas  Jones  should  appoint ;  and 
ftrther  reciting,  that  the  Respondent  James  Price 
bad  contracted  with  the  said  Tliomas  Jones  for  the 
purchase  of  the  said  messuage,  lands,  and  heredita- 
tuents  therein-after  described,  for  the  sum  of 
8,000/.,  it  was  witnessed,  that  in  pursuance  of  the 
)aid  contract,  and  in  consideration  of  the  said  sum 
)f  2,000/.,  to  the  said  Thomas  Jones,  paid  by  the 
Respondent  James  Price,  he  the  said  Thomas  Jones 
ppointed  the  messuage,  lands,  and  hereditaments 
berein-after  described,  unto  and  to  the  use  of  the 
Lppellant  Thomas  James,  his  heirs  and  assigns^ 
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18SI.'  upon  the  trusts  therein-after  declared  :  and  it  was 
further  witnessed,  that  the  Respondent  James 
Price  did  bargain,  sell,  and  release,  and  the  said 
Tliomas  Jones  did  grant  and  release  unto  the  Ap- 
pellant Thomas  James,  his  heirs  and  assigns,  aO 
that  messuage,  lands,  and  hereditaments  called  the 
Merdy,  situate  in  the  several  parishes  of  Clifford 
and  Dorston,  in  the  county  of  Hereford  ;  and  also 
all  those  several  pieces  of  land  called  Caie-Mae- 
Gwridd,  otherwise  Cae-Mae-Gwreth  aforesaid, 
situate  near  the  Merdy  aforesaid,  with  the  appur- 
tenances,  to  hold  the  same  unto  the  Appellant 
Thomas  James,  his  heirs  and  assigns,  to  the  use  of 
the  Appellant  Thomas  James,  his  heirs  and  assignSi 
in  trust  for  the  Respondent  James  Price,  his  heirs 
and  assigns,  to  be  released  and  conveyed  from 
time  to  time  to  such  persons  or  person,  for  such 
estate  or  estates,  uses,  intents  and  purposes  as  the 
Respondent  James  Price,  his  heirs  and  assigns 
should  direct  or  appoint,  and  for  no  other  use, 
intent  or  purpose  whatsoever. 

The  bill  further  stated,  that  under  the  indenture* 
of  lease  and  release  of  the  1st  and  2d  days  of  Feb- 
ruary, 1814«,  the  Appellant  Thomas  James  became  ^ 
legally  seised  of  the  fee-simple  of  the  said  messuage,  ! 
lands,  and  premises,  in  trust  for  the  Respondent 
James  Price,  his  heirs  and  assigns ;  and  that  the  last 
named  Respondent  accordingly  entered  into  pos- 
session of  the  said  messuage,  lands,  and  premises, 
and  into  the  receipt  of  the  rents  and  profits  thereof, 
and  had  ever  since  continued  in  such  possession, 
and  to  receive  and  apply  all  the  said  rents  and 
profits  to  his  own  use  and  benefit  exclusively,  and 
that  the  Appellant  James  Spencer  had  never  ap- 
plied to  the   Respondent  James  Price  for  aoy 
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account  of  the  said  rents  and  profits  so  received  by       18S1. 
him,  nor  for  any  share  thereof;  that  all  the  title 
deeds  relating  to  the  said  premises  were  delivered 
J    up  to  the  Respondent  James  Price,  and  that  in  or 
i  about  the  month  of  February,  I8I7,  the  last  named 
5:  Respondent  having  occasion  for  the  snm  of  700/,, 
!i  delivered  the  said  deeds  to  the  Appellant  James 
(   Spencer  (who  was  then,  and  had  been  for  many 
;  years  previous,  the  last  named  Respondent's  soli- 
/   citor),  for  the  purpose  of  raising  the  said  sum  for 
t   the  last  named  Respondent  by  a  mortgage  of  the 
i   said  estate ;  and  that  the  deeds  remained  in  the 
.'  possession  of  the  said  Appellant  until  the  said  Re- 
.    apondent   having  applied  to   Walter  Wilkins   of 
Maeslough,    in  the   county   of  Radnor,  and  re» 
^  quested  him  to  lend  and  advance  the  sum  of  7OOA 
.  to  the  last  named  Respondent,  upon  the  security 
of  the  said  messuage,  lands,  and  premises,  with 
which   request   the*  said  Walter   Wilkins   having 
a^eed  to  comply,  the  said  deeds  were  re-delivered 
to  the  Respondent  James  Price  at  his  request,  by 
or  by  the  order  of  the  Appellant  James  Spencer, 
for  the  purpose  of  enabUng  the  last  named  Re- 
spondent to  mortgage  the  said  estate  for  the  said 
sum  to  the  said  Walter  Wilkins,  and  the  last  named 
Respondent   having  delivered   the  said  deeds   to 
the  said  Walter  Wilkins,  with  the  privity  of  the 
Appellant  James  Spencer,  he,  the  said  Walter  Wil- 
^  kins,  did   accordingly  lend   and  advance   to   the 
'  Respondent  James  Price  the  said  sum  of  7OO/. 
The  bill  then  stated  indentures  of  lease  and  re- 
*  lease,  bearing  date  the  27th  and  28th  of  February, 
y  1817>  by  which   the  Respondent  James  Price,  in 
consideration  of  the  said  sum  of  7OO/.  so  lent  and 
_  advanced  to  him  as  aforesaid  by  the  said  Walter 


k-  - 


_    _     o 


CASES    IN    THE    HOUSE    OF    LORDS 

Wilkins,  granted,  released,  and  appointed  tot 
said  Walter  Wilkins,  his  heirs  and  assigns,  all  t 
said  messuage,  lands,  and  premises,  to  hold  t 
same  unto  and  to  the  use  of  the  said  Walter  Wilki 
his  heirs  and  assigns,  subject  nevertheless  to 
proviso  for  redemption  thereof,  on  payment  by  t 
Respondent  James  Price,  his  heirs,  executors  or  j 
ministrators,  unto  the  said  Walter  Wilkins,  his  he 
and  assigns,  of  the  said  sum  of  700/.,  with  intere 
in  manner  therein  expressed. 

The  bill  then  stated  that  the  debt  of  JOOl  ^ 

not  paid  by  the  Respondent  James  Price  to  Wall 

Wilkins  on  the  days  appointed   for  the  paymc 

thereof,  and  that  in  the  year  1818,  the  niortga 

being  still  unsatisfied,  and  the  Respondent  Jam 

Price  having  occasion  to  borrow  the  sum  of  1,50C 

as  well  for  the  purpose  of  paying  off  the  said  mo: 

gage  as  for  other  purposes,  he  applied  to  the  B 

spondent  William  Augustus  Gott,  and  request 

him  to  lend  and  advance  to  him,  the  Responde 

James  Price,  the  sum  of  1,500/. ;  and  for  securii 

therepayment  thereof  with  interest,  the  Responde 

James  Price  proposed  and  agreed  that    the  sa 

messuage,  lands,  and  premises  should  be  convey 

to   the   Respondent   William  Augustus  Gott, 

trust,  and  with  a  power  to  sell  the  same  oral 

part  thereof,  and  out  of  the  purchase  monies 

arise  by  such  sale,  to  reimburse  himself  the  sa 

sum  of  1,500/.,  and  all  interest  due  thereon ;  th 

the  Respondent  William  Augustus  Gott  consentc 

to  lend  and   advance  to  the   Respondent  Jam 

Price  the  said  sum  of  1,500/.,  upon  having  su( 

conveyance  as  aforesaid  made  to  him  of  the  sai 

messuages,  lands,  and  premises,  for  securing  tl 

repayment  thereof  with  interest . 

The  bill  then  stated,  that  the  Respondent  Jam' 
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Price  caused  to  be  prepared  indentures  of  lease  and  1 831. 
release,  bearing  date  respectively  the  31st  day  of 
July,  and  the  1st  day  of  August,  1818;  and  that 
by  the  release,  which  was  made  or  purported  to  be 
made  between  the  Appellant  Thomas  James  of 
the  first  part,  the  said  Walter  Wilkins  of  the 
second  part,  the  Respondent  James  Price  of  the 
third  part,  and  the  Respondent  William  Augustus 
Gott  of  the  fourth  part ;  it  was  witnessed  that,  in 
consideration  of  the  sum  of  700/.  to  the  said  Walter 
Wilkins  paid  by  the  Respondent  William  Augustus 
Gott,  at  the  request  and  by  the  direction  of  the 
Respondent  James  Price,  and  also  in  consideration 
of  the  further  sum  of  800/.  to  the  Respondent 
James  Price  paid  by  the  Respondent  William 
Augustus  Gott,  the  Appellant  Thomas  James  and 
the  said  Walter  Wilkins  did  grant,  bargain,  sell,  and 
release,  and  the  Respondent  James  Price  did  grant, 
release,  and  confirm  to  the  Respondent  William 
Augustus  Gott,  his  heirs  and  assigns,  all  the  said 
messuage,  lands,  and  premises,  to  hold  the  same 
to  and  to  the  use  of  the  Respondent  William 
Augustus  Gott,  his  heirs  and  assigns,  upon  trust, 
to  sell  or  dispose  of  all  or  any  part  of  the  said 
messuage,  lands,  and  premises,  and  out  of  the 
purchase  monies  of  the  said  premises,  in  the  first 
place,  reimburse  himself  the  said  sum  of  1,500/., 
with  such  interest  as  therein  mentioned,  together 
with  all  costs,  charges,  and  expences  incident  to 
the  said  trusts,  and  then  to  pay  the  residue  of  the 
said  purchase  monies  to  the  Respondent  James 
Price,  his  heirs  and  assigns,  or  unto  such  other 
persons  as  he  or  they  should  direct  or  appoint. 

The  bill  then  stated,  that  the  Respondent  James 
Price    executed  the    indenture  of  release,    and 
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1831.  the  Respondent  William  Augustus  Gott  there- 
upon, and  by  the  direction  of  the  Respondent 
James  Price,  paid  the  said  sum  of  700/.  (being 
the  amount  of  the  principal  money  then  due  on 
the  aforesaid  mortgage,  all  interest  thereon  having 
been  paid  up  to  the  date  of  the  said  last  stated 
indenture)  to  the  said  Walter  Wilkins,  who  there- 
upon also  duly  executed  the  said  last  stated  in- 
denture of  release,  and  signed  a  receipt  for  the 
said  sum  of  7OO/.  on  the  back  thereof;  and  that  the 
said  Walter  Wilkins,  by  the  desire  of  the  Re- 
spondent James  Price,  delivered  all  the  title  deeds 
relating  to  the  said  estate  and  premises  into  the 
possession  of  the  Respondent  William  Augustus 
Gott ;  and  the  last  named  Respondent,  by  the  di- 
rection of  the  Respondent  James  Price,  paid  the 
further  sum  of  400/.,  or  thereabouts,  in  satisfaction 
or  part  satisfaction  of  two  several  judgments  ob- 
tained  against  the  last  named  Respondent,  at  the 
respective  suits  of  Thomas  Powell  and  Walter 
Price ;  that  the  said  two  several  judgments  were 
obtained  and  entered  up  against  the  Respondent 
James  Price  by  the  Appellant  Thomas  James, 
who  was  a  partner  with  the  other  Appellant  in 
carrying  on  the  business  of  attornies,  and  who 
were  then  employed  as  the  attornies  of  Thomas 
Powell  and  Walter  Price  in  obtaining  and  entering 
up  the  two  several  judgments  against  the  last  named 
Respondent. 

The  bill  then  stated,  that  the  Respondents  had 
caused  the  indentures  of  the  31st  of  July,  and  1st  of 
August,  1818,  to  be  tendered  to  the  Appellant 
Thomas  James,  and  requested  him  to  execute  the 
same,  but  that  he  had  refused  so  to  do,  alleging 
that  the  Appellant  James  Spencer  had  informed 
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him  and  given  him  notice  that  the  Respondent  18S1. 
James  Price  purchased  the  said  premises,  in  trust 
for  the  Respondent  James  Price  and  the  Appellant 
James  Spencer,  and  that  it  was  agreed  between 
them  that  the  Appellant  Thomas  James  should  be 
a  trustee  of  the  said  premises  for  the  last  named 
Respondent  and  the  other  Appellant. 

The  original  and  amended  bill  then  charged. 
that  the  Respondent  James  Price  was  a  bond  Jide 
purchaser  of  the  said  premises  for  the  said  sum  of 
2,000/.  and  that  the  whole  of  such  sum  was  paid 
by  him  out  of  his  own  proper  monies,  and  no  part 
thereof  was  paid  by  the  Appellant  James  Spencer ; 
that  the  Appellant  James  Spencer  never  disturbed 
or  intermeddled  with  the  Respondent  James  Price 
in  such  possession  and  enjoyment  of  the  said 
premises,  and  that  the  said  Appellants  well  knew 
or  had  notice  of  the  aforesaid  mortgage  and  judg- 
ments, and  of  the  aforesaid  payments  by  the  Re- 
spondent William  Augustus  Gott,  and  of  the 
matters  relating  thereto,  and  that  he  did  not  object 
to  such  payments,  or  give  the  Respondents,  or 
either  of  them,  notice  that  he  had  any  right  or 
interest  in  the  said  premises  before  the  same  were 
made ;  that  the  Appellant  James  Spencer  alleged 
that  the  Respondent  James  Price  had  settled  and 
signed  some  account  in  writing  between  them,  by 
virtue  whereof  he,  the  last  named  Appellant,  claimed 
some  right  in  the  said  estate  and  premises,  but  the 
Respondents  charged  that  if  any  such  account 
was  signed  by  the  Respondent  James  Price,  such 
signature  was  unjustly  and  fraudulently  obtained 
from  him  without  any  consideration,  and  that  the 
same  was  therefore  void ;  that  if  the  said  James 
Spencer  had  any  such  right  or  interest  in  the  said 
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1831.  premises  under  any  deed  or  instrument,  or  othe 
wise,  tlie  same  had  been  obtained  by  him  fraud 
lently  and  without  any  consideration. 

The  bill  then  prayed    "  that  if  it  should  a 
"  pear   to   the   Court   that  the  Appellant  Jame= 
•*  Spencer  had  no  right  or  interest  in  the  said  estate. 
*'  and  premises,  that  the  Appellant  Thomas  Jam^^ 
"  might  be  compelled,  as  the  trustee  under  the  saL« 
"  indentures  of  lease  and  release  of  the  1st  aa  ^ 
"  2nd  days  of  February,  1814,  and  in  pursuance  cm 
"  the  terms  thereof,  to  release  and  convey  all  histlM.^ 
"  last  named  Appellant's  estate  and  interest  in  tb.c 
"  said   messuage,   lands,    and   premises,    as   sucrli 
"  trustee,    to    the    Appellant   William   Augustums 
•'  Gott,  his  heirs  and  assigns,  upon  the  trusts  €>{ 
the  said  indenture  of  release  of  the  1st  day  of 
August,  1818;   and  for  that  purpose,  that  thic 
said  Appellant  Thomas  James  nvight  be  com- 
pelled forthwith  to  execute  the  said  indentures 
"  of  lease   and  release  of  the  31st   day  of  July, 
"  and  the  1st  day  of  August,  1818,  so  prepared 
"  and  executed  as  aforesaid   by  the  Respondent 
*'  James    Price   and   the   said  Walter  Wilkins  as 
*'  aforesaid ;    and  that  the  Appellants   might  be 
"  decreed  to  pay  the  Respondents  all  the  costs  of 
*'  the  said  suit ;  but  if  it  should  appear  to  the  said 
"  Court  that  the  Appellant  James  Spencer  had 
^*  some  right  or   interest  in   the  said   estate*  and 
**  premises,  then  that  such  right  and  interest  of 
^*  the  last  named  Appellant  might  be  ascertained, 
and  that  the  Appellant  Thomas  James  might  be 
compelled  to  release  and  convey  all  the  estate 
*'  and  interest  which  was  vested  in  him  in  trust 
"  for  the  Respondent  James  Price   in   the  said 
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**  premises,  to  such  person  or  persons  as  the  said        1831. 
**  last  named  Respondent  should  appoint. " 

The  Appellant  Thomas  James,  by  his   answer 
filed  to  the  original  bill,  admitted  the  indentures 
of  lease  and  release  of  the  1st   and  2d   days   of 
February,  1814,  and  that  by  virtue  thereof  he  be- 
came legally  seised  of  the  fee  simple  of  the  said 
messuage,  lands,  and  premises,  in  trust  for  the  Re- 
spondent James  Price,  his  heirs  and  assigns;  but  he 
said,  ^*  he  had  been  informed   by  the  Appellant 
**  James   Spencer,    that    the    Respondent   James 
**  Price  purchased  the  said  premises  in  trust  for 
**  and   upon  the  account  of  the  last  named  Re- 
**  spondent  and  Appellant;  and  that  the  Appel- 
lant James  Spencer  had  given  notice  to  him,  the 
Appellant  Thomas  James,  that  it  was  agreed  by 
**  and  between  the  Respondent  James  Price  and 
**  the  Appellant  James  Spencer,  that  he  the  Ap- 
**  pellant  Thomas  James  should  be  a  trustee  of  the 
**  said  premises  for  the  Respondent  James  Price 
"  and  the  Appellant  James  Spencer,  and  that  the 
"  last  named  Appellant  had  given  notice  to  him 
"  the  Appellant  Thomas  James  not  to  execute  any 
*'  conveyance  of  the  leg&l  estate  in  the  said  pre- 
**  mises  without  the  consent  of  him,  the  Appellant 
"  James  Spencer ;   nevertheless  he  admitted  that 
**  the    Respondent  James   Price   did    enter    into 
"  possession  of  the  said  messuage,  lands,  and  pre- 
**  mises,  and   into   the  receipt  of  the  rents  and 
*<  profits   thereof;'*   he   admitted   that   the    said 
indentures  of  lease  and  release  of  the  31st  day  of 
July,  and  the  1st  day  of  August,  had  been  tendered 
to  him  for  his  execution,  and  in  consequence  of 
the  aforesaid  notice  given  to  him  by  the  Appellant 
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1831.       James  Spencer  he  had  refused,  and  still  refused,  to 
execute  the  same. 

The  Appellant  James  Spencer,  by  his  answer  to 
the  original  and  first  amended  bill,  filed  on  the 
8th  of  September,  1819,  said,  "that  previously lo 
"  and  in  the  year  1811  he  the  Appellant  James 
**  Spencer  was  an  incumbrancer  to  the  amount  ot 
"  6,696/.  19^.  lOrf.  or  thereabouts,  on  a  valuable 
"  freehold  estate  called  Gwernfydden,  and  other 
*•  estates  situate  in  the  parishes  of  Clirow,  Brynham 
"  and  Glascombe,  in  the  county  of  Radnor,  whicli 
estate,  subject  to  that  and  various  other  incum- 
brances,  was  the  absolute  property  in  fee  simple 
**  of  Walter  Price  of  Clirow  aforesaid,  gentleman, 
"  or  was  so  claimed  by  him  to  be,  and  that  he,  tlie 
"  said  Walter  Price,  and  other  persons  claiming 
•*  interest  in  that  estate,  had  previously  to  Novem- 
"  ber,  1811,  executed  a  conveyance  of  the  said 
**  estate  to  a  trustee  for  sale,  and  he,  the  saiJ 
"  Walter  Price,  became  and  was  entitled  to  a  cou- 
"  siderable  part  of  the  clear  purchase  monies  whicli 
'*  should  arise  from  such  sale,  and  that  afterward?, 
"  but  before  any  sale  had  been  had,  the  Appella  :t 
"  James  Spencer  became,  and  was  desirous,  with 
"  the  privity  and  knowledge  of  the  Respondent 
"  James  Price,  to  purchase  the  interest  and  share 
"  of  the  said  Walter  Price  in  the  said  estate,  and 
"  in  the  purchase  monies  thence  to  arise,  and  in 
*'  the  benefit  thereof;  and  that  the  Respondent 
"  James  Price  well  knowing  such  the  desire  of  the 
"  Appellant  James  Spencer,  and  being,  as  the 
*'  last  named  Appellant  believed,  without  any 
"  money  himself^  but  thinking,  as  the  Appellf/ 
"  Spencer  believed,  that  he  the  said  Respondent 
**  might  make  an  advantage  by  getting  such  a  con* 
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•*  tract  as  next  herein-after  mentioned  in  his  own       1831. 

**  name,  and  then  procuring  the  Appellant  James 

**  Spencer  to  advance  the  necessary  sum  of  money 

**  on  sharing  the  purchase  with  him,  he  the  said 

*«  Respondent  went  to  the  said  Walter  Price,  and 

•*  after  some  treaty  with  him,  he,  the  said  Respon- 

**  dent  in  his  own  name  contracted  with  the  said 

**  Walter  Price  for  the  purchase  of  such  of  the 

**  said  Walter  Price's  interest,  parcel,  part  and  share 

**  as  aforesaid,  for  the  sum  of  1,683/.  which  the 

**  said  Walter  Price  accordingly  signed  an  agree- 

**  ment  to  accept  from  the  same  Respondent ;  and 

**  that   immediately  or   almost   immediately  after 

**  the  signature  of  such  agreement,  the  same  was 

**  by  the  said  Respondent  James  Price  delivered 

**  to  the  Appellant  James  Spencer,  and   he,  the 

**  said  Respondent,  at  the  same  time  expressly  told 

<«  the  last  named  Appellant  that  he,  the  said  Re- 

**  spondent,  had  made  such  bargain  and  agreement 

**  as  aforesaid  for  him  the  Appellant  James  Spencer, 

**  and  that  he  the  last  named  Appellant  should  give 

**  what  he  pleased  to  him  the  said  Respondent. 

<*  The  answer  then  represented  that  Spencer  ac- 

**  cepted  such  offer,    and   added,    that   whatever 

**  benefit  should  be   derived   from   such  contract 

"  should  be  equally  divided  between  them  ;  and 

**  that  it  was  thereupon  arranged  that  the  Appellant 

**  James    Spencer    should   provide    the  necessary 

•*  money  for   completing  the   said    contract,    and 

*•  should  wait  for  his  own  mortgage  monies  afore- 

««  said  until  the  said  estate  should  be  advantage- 

**  ously  sold,  and  that  the  Appellant  and  the  said 

«•  Respondent  should  be  jointly  entitled  to  all  the 

*•  profits  and  benefits  of  the  said  contract ;  and  that 

«*  shortly  afterwards,  to  wit,  in  December,  1811, 
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1831.  '<  the  said  sum  of  1,683/.  was  partly  paid  and 
"  partly  secured  to  the  said  Walter  Priccj  as  fol- 
"  lows :  —  that  is  to  say,  the  sum  of  GjL  part  thereof 
"  was  satisfied  to  him  by  way  of  set-off  against  a 
"  debt  of  that  amount  which  the  said  Walter  Price 
"  then  owed  the  Respondent  James  Price,  and  the 
"  sum  of  816/.  further  part  thereof,  was  satisfied 
*<  to  the  said  Walter  Price  by  means  of  a  debt  of 
**  that  amount  due  from  him  to  the  Appellant 
"  James  Spencer,  on  account  of  interest  due  to  the 
"  last  named  Appellant,  in  respect  of  his  charges, 
*'  and  for  monies  paid  by  the  said  Appellant  for 
''  interest  on  the  other  charges  affecting  the  said 
*'  estate,  and  for  money  advanced  by  the  said  Ap- 
"  pellant  James  Spencer  to  the  said  Walter  Price, 
**  and  for  fees  for  business  done  by  the  said  Ap- 
"  pellant  for  the  said  Walter  Price,  independently 
"  of  the  mortgage  charge  firstly  therein-before 
"  mentioned  ;  and  the  sum  of  800/.  residue  of  the 
"  said  sum  of  1,683/.  was  secured  to  be  paid, 
"  together  with  interest,  unto  the  said  Walter 
"  Price,  his  executors,  administrators,  or  assigns, 
"  by  the  bond  of  the  Appellant  James  Spencer 
"  and  the  Respondent  James  Price,  which  they 
"  executed  and  delivered  to  the  said  Walter  Price 
"  for  that  purpose.** 

The  answer  then  stated,  that,  **  by  indentures 
''  dated  the  6th  and  7th  of  December,  1811,  in 
"  pursuance  and  in  consideration  of  the  premises, 
"  the  said  interest,  part  and  share  of  the  said 
"  Walter  Price,  were  by  him  conveyed  and  assured 
^*  unto  and  to  the  use  of  the  Respondent  James 
"  Price,  his  heirs  and  assigns,  but  the  name  of  the 
**  said  Respondent  was  used  in  such  conveyances 
*•  as  a  trustee  for  the  equal  and  absolute  benefit  of 
**  himself  and  the  Appellant  James  Spencer." 
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The  answer  then  stated  that,  "  the  conveyance       18S1. 
•*  of  1811  was  placed  and  left  in  the  hands  of  the 
**  Appellant  Spencer;"    and  that   it  was  agreed        j; 
between  the  several  persons  interested  in  the  said 
estates,  that  an  estate  called  Gwrynfydden,  and 
some  other  estates,  all  parcels  of  the  estates  afore- 
said, should  be  taken  by  and  appropriated  to  the 
Appellant  James   Spencer  and    the    Respondent 
James  Price  exclusively,  (subject,  however,  to  cer- 
tain portions  of  the   incumbrances   affecting  the 
-whole  estates,)  in  satisfaction  of  such  the  parts, 
share,   and   interest  of  the  said  Walter  Price  so 
purchased  from  him  as  aforesaid ;  and  that  soon 
afterwards   the   several   estates   so  taken  by  and 
appropriated  to  the  Appellant  James  Spencer  and 
the  Respondent  James  Price  were  sold  in  different 
lots  to  several  persons,  and  that  the  estate  called 
Gwrynfydden,  being  the    most  valuable    portion 
thereof^  was  sold  to  Thomas  Jones,  who  is  named 
in  the  said  bill,  at  the  price  of  6,000/. ;  and  that 
it  was  agreed  by  and  between  the  said   Thomas 
Jones  and  the  Appellant  James  Spencer  and  the 
Respondent  James   Price,    that   the    estates   and 
hereditaments  in  the  said  bill  mentioned,  of  which 
the  said  Thomas    Jones  was  then   the    absolute 
proprietor,  should  be  taken  and  accepted  by  the 
said   Appellant  and   the  last  named  Respondent 
in   satisfaction  of  and  as   for  2,000/.  part  of  the 
said  6,000/.  and  that  thereupon,  to  wit,  in  the  very 
early  part  of  the  year  1814,  the  sum  of  4,000/.  in 
part  of  the  said  6,000/.  was  duly  paid  by  the  said 
Thomas  Jones  in  iijoney,  and  thereupon,   and  in 
consideration  thereof,  and  the  conveyances  from 
him  therein-after  mentioned,  the  said  portion  of  the 
said   Gwrynfydden  estate,  which  was  sold  to  the 
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1S31.  said  Thomas  Jones  as  aforesaid,  was  by  proper  con- 
veyances and  by  proper  parties  conveyed  and 
assured  unto  or  for  the  benefit  of  the  said  Thomas 
Jones,  his  heirs  and  assigns,  accordingly. 

The  answer  then  stated,  that  the  indentures, 
which  in  the  bill  are  mentioned  to  bear  date  on 
the  1st  and  2d  of  February,  1814,  were  made 
and  executed,  &c. ;  and  that  the  indenture  d 
release  was  executed  by  Thomas  Jones,  and  at- 
tested in  pursuance  of  the  power  in  the  said  bill 
mentioned  in  tliat  behalf;  and  that  under  and  by 
virtue  of  the  said  indentures  of  the  1st  and  2d 
days  of  February,  1814,  the  Appellant  Thomas 
James  became  legally  seised  of  the  fee  simple  <rf 
the  said  estates  and  hereditaments,  in  the  said  bill 
mentioned,  in  trust  for  the  Appellant  James 
Spencer  and  the  Respondent  James  Price  equallj, 
and  their  respective  heirs  and  assigns,  and  not  in 
trust  for  the  Respondent  James  Price,  his  heiw 
and  assigns  alone,  although  the  said  last  named  R^ 
spondent*s  name  appears  alone,  as  it  does  in  the 
said  release  of  the  2nd  day  of  February,  1814,  the 
reason  for  which  was,  because  the  said  conveyance 
of  1811  from  the  said  Walter  Price  was  made  in 
the  name  of  the  Respondent  James  Price  only, 
and  therefore,  as  the  said  conveyance  of  February, 
1814,  was  part  of  the  consideration  for  a  portion  of 
the  said  estates  as  aforesaid,  it  was  thought  best 
that  his  name  should  in  that  conveyance  also  ap- 
pear alone;  but  nevertheless  the  said  Appellant 
Thomas  James  was  interposed  as  a  trustee  in  such 
conveyance,  in  order  that  the  legal  estate  bein?  in 
him,  and  not  in  the  Respondent  James  Price,  the 
rights  and  interests  of  the  Appellant  James  Spencer 
might  be  the  better  protected  j  and  that  under  and 
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by  virtue  of  the  said  conveyance  of  1814,  and  by       1881. 
and  with  the  Appellant  James  Spencer's  consent 
and  permission,  the  Respondent  James  Price  en- 
ured into  the  possession  of  the  said  estate  and 
hereditaments  mentioned  in  the  said  bill,  and  into 
the  receipt  of  the  rents  and  profits  thereof,  and 
hath  ever  since  continued  in  such  possession  and 
receipt,  save  as  to  some  rents  which  the  Appellant 
James  Spencer  hath  received,  but  not  on  his  own 
sole  account,  but  on  the  joint  account  and  for  the 
joint  benefit  of  himself  and  of  the  Respondent 
James  Price ;  and  he  denied  that  he  knew  or  be- 
lieved or  had  heard,  save  from  the  said  bill,  that 
the  Respondent  James  Price  had   applied  all  or 
any  part  of  such  rents  or  profits  to  his  own  use  ex- 
clusively, or  that  he  had  cut  down  or  sold,  or 
caused  to  be  cut  down  and  sold,  any  timber  in  ox 
upon  the  said  premises,  or  any  part  thereof;  oi 
that  all  or  any  of  the  title  deeds  of  or  to  the  said 
\    premises  were  or  was  delivered  up  to  the  said  Re- 
i^>ondent  James  Price  (save  when  the  Appellant 
.    James  Spencer  delivered  the  same  to  him  as  herein- 
after mentioned) ;    for  the  last  named  Appellant 
said,  that  as  well  the  said  indentures  of  1814,  as 
also  other  deeds  relating  to  such  premises,  which 
'    he  said  he  believed  were  all  the  title  deeds  thereof, 
were  at  the  time  when  the  said  transaction  with 
^  the  said  Thomas  Jones  was  completed,  left  in  the 
^  hands  of  the  Appellant  James  Spencer,  "  and  he 
**  "  further  said,  that  in  the  year  1816,  or  late  in 
-^  *«  1815,  the  said  Walter  Price  wishing  to  have  the 
*  <<  said  bond  paid  off,  and  it  not  being  then  conve- 
'  <«  nient  either  to  the  Appellant  James  Spencer  or 
^  «« the  Respondent  James  Price  to  do  so,  he  the 
«« last  named  Respondent  came  to  the  Appellant 
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1891.       "  James    Spencer,    and    suggested    that   Walter 
**  Wilkins,  in  the  said  bill  mentioned,  would  lend, 
**  upon  mortgage  of  the  said  estate  and  preinisesi 
<<  mentioned  in  the  said  bill,  a  sum  sufficient  to 
«*  pay  off  the  said  Walter  Price,  and  desired  of  this 
"  Defendant  to  have  the  title  deeds  thereof  (which 
"  were  in  the  keeping  of  the  said  Appellant  as 
"  aforesaid),   for  the  purpose   of   delivering  the 
*'  same  to  the  solicitor  of  the  said  Walter  Wilkins, 
in  order  to  the  preparation  of  such   mortgage; 
and  the  Appellant  James  Spencer  did  thereupon 
"  consent  to  deliver,  and  did  deliver   such  title 
"  deeds  to  the  Respondent  James  Price  for  that 
<*  purpose  ;  and  that  shortly  afterwards   the  said 
"  Walter  Wilkins  called  on  the  Appellant  James 
**  Spencer,   and  informed   him   that   he    the  said 
"  Walter  Wilkins  was  willing  to  lend  money  oa 
**  the  security  of  the  said  estates  and  premises  io 
"  the  said  bill  mentioned,  or  to  that  effect ;  upon 
"  which   the  Appellant  James  Spencer  told  him 
**  the  purpose  for  which  the  money  was  wanted^ 
and  said  that  it  must  pass  through  the  last  named 
Appellant's   hands,  to   which   the    said  Walter 
"  Wilkins    assented,    and .  that    hearing    nothing 
"  further  on   the   subject  from  the    said    Walter 
•*  Wilkins,  he  at  last  conceived  that  the   idea  of 
such  loan  and  mortgage  as  last  mentioned  had 
been   abandoned ;    nevertheless    he    had   lately 
"  heard  and  believed  it  to  be  true  (though  of  his 
**  own  knowledge  he  knew  not  the  same),  that  the 
"  Respondent  James   Price   having    occasion  ftr 
"  700/.  applied  to  the  said  Walter  Wilkins,  and 
**  requested  him  to  lend  and  advance  such  a  soo 
"  to  the  same  Respondent  upon  the  security  rf 
*^  the  said  estates  and  hereditaments  in  the  said  hiD 
"  mentioned,  and  that  the  said  Walter  Wilkins 
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"  agreed  to  comply  with  such  request,  and  accord-       1831. 

"  ingly   lent   and    advanced   to   the  last    named 

"  Respondent  700/. ;    and   that  thereupon    such 

**  indentures  of  lease  and  release  as  in  the  said  bill 

"  stated   to   bear  date  respectively  the  27th  and 

"28th  days  of  February,  I8I7,  were  made  and 

*•  executed  by  the  said  Respondent  James  Price,  and 

**  that  the  same  were  of  those  dates  respectively, 

*•  and  made  between  the  parties,  and  of  or  to  the 

**  purport  or  eflfect  in  the  said  bill  mentioned  in 

**  that  behalf,  and  that  the  loan  and  advance  so 

"  made  by  the  said  Walter  Wilkins,  if  made  at  all, 

*•  and  the  said  mortgage  to  him,  if  made  at  all, 

•*  were  so  made  without  the  consent  or  knowledge 

**of  the  Appellant  James  Spencer.** 

He  then  admitted,  as  to  information  and  belief, 
4e  transaction  of  mortgage  between  the  Re- 
spondents Price  and  Gott,  and  the  transfer  by 
Wilkins  of  his  security  to  Gott;  but  denied  all 
knowledge  or  belief  as  to  the  400/.  paid  in  satis- 
&ction  of  the  judgments.  He  also  particularly  said, 
tbat  he  gave  notice  as  aforesaid  to  the  Appellant 
Thonms  James  not  to  execute  any  conveyance  of 
die  legal  estate  in  such  premises  without  his,  the 
Appellant  James  Spencer's  consent,  and  that  the 
Respondent  James  Price,  in  conjunction  with  the 
Appellant  James  Spencer,  and  on  the  joint  account 
tf  the  last  named  Appellant  and  himself^  and  not 
f  odierwis^,  was  a  bondjide  purchaser,  in  the  manner 
and  for  the  consideration  therein-before  particularly 
nientioned,  of  the  said  estate  and  premises  in  the 
said  bill  mentioned ;  but  that  the  sum  of  2,000/.  in 
tbe  said  bill,  and  in  the  said  indenture  of  release  of 
1^14  mentioned,  was  not,  nor  was  any  part  there- 
^  in  fact  actually  paid,  save  only  that  such  estates 
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1831.       and  premises  were   taken  and   accepted   at  that 
value,  in  payment  pro  tanto  of  the  6,000/L  therein-* 
«;•_         before  mentioned  in  manner  aforesaid,  but  that  th^ 
said  estate  in  the  said  bill  mentioned  having  bee^ 
clearly  given  and  taken  as  in  lieu  of  money,  t^ 
which  the  Appellant  James  Spencer  and  the  sai  ^ 
James  Price  were  equally  entitled  as  aforesaid,  i 
was  clearly  and  without  the  smallest  doubt  under- 
stood  by  the  said  Respondent  James  Price  and  the 
Appellant  James  Spencer  that  such  estate  was  of 
course  to  be  their  joint  property,  and  it  was  thought 
best  by  the  last  named  Appellant  that  the  said  con- 
veyance from  the  said  Thomas  Jones  should  be 
made  in  the  form  and  manner  in  which  it  was 
made  for  the  reasons  therein-before  stated.    He  said 

• 

that  he  had  never  disturbed  or  interfered  with  the 
Respondent  James  Price  in  such  possession  and 
enjoyment  as  in  the  said  bill  mentioned  in  that  be- 
half, because  he  thought  it  would  be  most  for  the 
benefit  of  himself  and  of  the  last  named  Respoiidf 
ent  that  the  last  named  Respondent  should  manage 
and  conduct  the  estate  and  premises  in  the  said  biD 
mentioned  himself,  on  their  joint  account,  he,  the 
said  Appellant  being  a  solicitor,  and  much  engaged 
in  his  professional  avocations ;  and  he  said,  that  he 
never  had  notice  of  the  said  mortgage  to  the  said 
Walter  Wilkins,  save  only  as  aforesaid,  until  after 
the  same  was  made,  if  the  same  was  made,  and  . 
that  he  had  no  knowledge  or  notice  of  either  of 
the  judgments  in  the  said  bill  mentioned,  until 
after  the  same  respectively  had  been  entered  up 
and  completed,  if  the  same  or  either  of  them 
did  exist,  save  that  he  had  receivied  inform* 
ation  that  a  judgment  was  in  the  course  of  being 
obtained  by  the  said  Walter  Price  against  the  R^ 
spondent  James  Price  upon  the  said  bond,  befor?» 
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as  he  believed,  any  such  was  obtained;  and  that       18S1. 
he  had  no  knowledge  or  notice  of  or  respecting 
any  payment  or  payments  in  the  said  bill  men- 
tioned made  by  the  Respondent  William  Augustus 
Gott,  or  of  any  matter  or  matters  relating  thereto, 
until  after  such  payments  had  been  made,  if  the 
same  had  been  made ;  and  he  therefore  admitted, 
that  he  never  so  objected  or  gave  any  such  notice 
of  his  right  or  interest,  as  in  the  said  bill  mentioned 
in  that  behalf,  before  such  payments  were  made, 
he  being  then  wholly  ignorant  as  to  the  intention 
of  making  any  such   payments ;    but  in  fact  he 
verily    believed    that    the    Respondent    William 
Augustus  Gott  was  well   aware   before   he  made 
any  such  payments,  of  his,  the  Appellant  James 
Spencer's  right,  title,  claim  and  interest  aforesaid. 

He  further  said,  that  he  and  the  Respondent 
James  Price  made  a  very  considerable  profit  by 
vieans  of  the  aforesaid  joint  purchase  and  joint 
concern,  and  that  he,  the  said  Appellant  had,  at  dif- 
ferent times,  made  various  disbursements  for  and 
i^ecting  and  on  account  of  the  aforesaid  joint 
purchase  and  joint  concern  of  the  Appellant  James 
Spencer  and  the  Respondent  James  Price,  and  in  re- 
lation thereto  ;  and  that  he  had  also  been  employed 
^  his  business  as  a  solicitor  on  the  same  joint  ac- 
count in  and  about  and  respecting  the  same  matters, 
^nd  thereby  certain  law  charges  had  become  fairly 
^d  properly  due  to  him  from  such  joint  concern ; 
^nd  that  he,  the  said  Appellant,  and  the  Respondent 
James  Price  respectively,  had  also  at  different  times 
''eceived  various  sums  of  money  on  account,  and 
^^  the  course  of  the  same  joint  concern  and  matters, 
^nd  by  these  means  a  debtor  and  creditor  account 
Had  for  a  considerable  time  subsisted,  and  then 
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I8dl.      subsisted,  between  the  last  named  Respondent  and 
the  said  Appellant,  touching  and  relating  to  the 
same  joint  purchase  and  joint  concern,  and  the 
profit  thence  arising ;   and  that  shortly  after  the 
execution  of  the  said  conveyances  of  1814,  to  wit, 
on  the  10th  day  of  May  in  that  year,  an  account 
in  writing  was  settled  between  him  and  the  R^ 
spondent  James   Price,    and   signed   by  the  Re^ 
spondent  James  Price,  of  and  touching  their  join"* 
purchase  and  concern  and  transactions  aforesaid^ 
and  the  resales  and  profits   thereupon,  in  whia^ 
account  there  was  stated  and  contained,  as  having 
been  received  from  the  said  Thomas  Jones,  the  fiiU 
sum  of  6,000/.,  so  that  the  said  estate  and  heredita- 
ments  in  the  said  bill  mentioned  received  and  taken 
from  the  said  Thomas  Jones,  in  lieu  of  2,000/.  m 
aforesaid,  were  in  such  account  stated  and  con- 
sidered as  2,000/.  in  money ;  and  that  upon  tlic 
balance  of  such  account  there  then  appeared,  and 
was  admitted  by  the  Respondent  James  Price,  to 
be  a  balance  of  1,433/.  16^.  Irf.,  coming  to  and  in 
favour  of  the  said  Appellant  James  Spencer,  and 
due  and  owing  to  him  from  the  Respondent  James 
Price,  and  so  the  fact  was ;  but  that  for  the  rear 
son  aforesaid  such  balance  included  the  moiety  of 
the  said  estate  and  premises  in  the  said  bill  men- 
tioned, the  entirety  of  which  estate  and  premises 
was,  as  aforesaid,  valued  at  and  treated  as  2,000/., 
and  that  most,  if  not  all,  of  the  accounts  between 
the  Appellant  James  Spencer  and  the  Respondent 
James  Price,  relating  to  the  matters  aforesaid,  were 
settled  and  stated  on  the  same  principle. 

He  then  said  that  no  part  of  the  balance  of 
1,433/.  16^.  1  d.  had  ever  been  satisfied  to  him,  ^^ 
he  claimed  to  be  entitled  to  a  moiety  of  the  said 
estate  and  hereditaments  in  the  said  bill  mentionedi 
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such  moiety  being  in  fact  that  which  was  meant  1881. 
and  intended  by  the  sum  of  l,000i  part  of  the 
said  sum  of  1,438/.  16^.  Irf.,  and  that  of  which  the 
said  1,000/.  consisted  ;  and  he  also  claimed  to  be 
entitled  to  receive  payment  from  the  Respondent 
James  Price,  of  the  sum  of  433/.  16^.  Irf.,  residue 
of  the  said  sum  of  1,433/.  16^.  Irf.,  and  claimed  to 
have  a  lien  for  the  same,  under  the  circumstances 
aforesaid,  on  the  other  moiety  of  the  said  estates 
and  hereditaments  in  the  said  bill  mentioned ;  and 
he  also  claimed  to  be  entitled  to  full  satisfaction 
from  the  Respondent  James  Price,  for  and  in  re- 
spect of  his  moiety  of  the  clear  rents  and  profits 
of  the  same  estate  and  hereditaments,  which  had 
been  received  by  the  Respondent  James  Price 
since  the  said  2nd  day  of  February,  1814 ;  and 
he  also  claimed  to  be  entitled  to  interest  on  the 
said  433/.  16^.  Id.  (being  such  residue  as  aforesaid) 
from  the  said  10th  day  of  May,  1814,  and  to  have 
such  lien  as  aforesaid  for  such  his  share  of  rents  and 
profits,  and  for  such  interest' 

**  He  said,  that  in  the  account  settled  and  signed 
*•  as  aforesaid,  the  Respondent  James  Price  was 
^*  credited  as  having  paid  off  the  said  bond,  because 
^«  it  was  arranged  and  agreed  between  him  and  the 
**  Respondent  James  Price  that  the  said  Respondent 
*«  James  Price  should  do  so,  and  therefore  such  ac- 
<«  count  was  drawn  out  and  settled  on  the  principle 
**  of  considering  him  to  have  done  so ;  nevertheless 
♦•  the  Appellant  James  Spencer  said  he  had  under- 
♦«  stood  and  believed  that  the  Respondent  James 
**  Price  left  the  said  bond  unpaid  for  a  considerable 
♦*  time  afterwards,  and  that  there  was  then  the  sum 
**  of  200/.  or  thereabouts  due  and  unpaid  thereon, 
«<  and  he  therefore  claimed  to  be  entitled  to  a  full 
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iSSl.       *'  indemnity  against  the  said  bond  in  addition    to 
"  his  other  claims." 

He  admitted  the  delivery  of  the  title  deeds  by 
Walter  Wilkins  to  the  Respondent  Gott,  and  that 
they  were  at  the  filing  of  the  bill,  and  then,  in  the 
possession  of  the  last  named  Respondent ;  he  denied 
that  any  such  deed  or  instrument  right  or  interest 
as  in  the  said  bill  mentioned  had  been  obtained  by 
him  fraudulently  or  without  consideration,  and  he 
submitted  and  insisted  that  he  gave  and  paid  in 
manner  aforesaid  a  full  and  valuable  consideration 
for,  and  that  he  was  a  fair  purchaser  of  what  he 
claimed  as  aforesaid,  and  that  the  Respondents 
were  not  entitled  to  any  such  relief  as  sought  by 
the  said  bill,  without  first  providing  for  and 
making  a  due  and  full  satisfaction  for  his  claim, 
right  and  interest. 

On  the  4th  of  April,  1820,  the  Appellant  James 
Spencer  filed  his  answer  to  the  Respondents' 
further  amended  bill,  and  thereby  said,  "that, 
"  shortly  after  the  Respondent  James  Price  had 
"  delivered  to  him,  the  Appellant  James  Spencer, 
"  in  the  manner  in  his  said  former  answer  raen- 
*<  tioned,  the  purchase  agreement  therein  men- 
"  tioned,  and  which  in  the  said  amended  bill  was 
*«  mentioned  as  bearing  date  the  25th  day  rf 
"  October,  1811,  and  which  was  signed  by  Walter 
"  Price,  in  his  said  former  answer  and  in  the  said 
"  amended  bill  named,  and  after  it  had  been 
"  agreed  between  the  Appellant  James  Spencer 
^*  and  the  Respondent  James  Price,  as  in  his  said 
"  former  answer  mentioned,  that  they  should  be 
"jointly  entitled  to  all  the  profits  and  benefit  of 
"  that  contract,  and  at  the  time  of  completing!  ^ 
"  in  his  said  former  answer  mentioned,  the  purchase 
"  by  such  contract  agreed  to  be  made  from  l^^^ 
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**  the  said  Walter  Price  (but  when  more  particu-  1831* 
"  lariy  he  did  not  recollect  and  could  not  state,  as 
*•  to  belief  or  otherwise),  the  said  Walter  Price  ex- 
"  pressed  a  great  desire  that  the  debt  of  816/.  in 
•*  his  said  former  answer  mentioned  to  be  due  to 
**  him  from  the  said  Walter  Price  as  therein  men- 
••  tioned,  should  be  discharged  out  of  the  purchase 
money  of  1,683/,  in  the  said  former  answer  men- 
tioned ^  and  as  the  Respondent  James  Price  was 
"  the  apparent  purchaser  from  the  said  Walter 
"  Price,  he  the  said  James  Price* proposed  to  the 
"  last  named  Appellant,  that  in  order  to  satisfy  the 
*•  said  Walter  Price  in  that  respect,  a  promissory 
«*  note  for  such  amount  of  816/.  should  be  given 
by  the  Respondent  James  Price  to  the  Appel- 
lant James  Spencer,  as  for  and  in  satisfaction  of 
"  such  debt  of  816/. ;  that  the  said  Walter  Price 
**  on  being  informed  of  such  proposal  acquiesced 
•*  therein,  and  accordingly,  in  pursuance  of  such 
^'  proposal,  and  at  the  time  of  completing  the  said 
**  purchase,  to  wit,  on  the  7th  day  of  December, 
•*  1811,  a  promissory  note  for  the  said  amount  of 
*^  816/.,  being  such  debt  as  aforesaid,  bearing  the 
**  date  of  the  7th  day  of  December,  1811,  was  in 
**  the  presence  of  the  said  Walter  Price,  and  of 
Thomas  Ryder,  then  a  clerk  to  the  Appellant 
James  Spencer  (and  of  no  other  persons  save 
the  Appellant  James  Spencer  and  the  Respond- 
**  ent  James  Price,  according  to  the  best  of  his 
**  recollection,  information  and  belief),' signed  by 
**  the  Respondent  James  Price,  and  delivered  by 
him  to  the  Appellant  James  Spencer,  with  the 
view  of  satisfying  the  said  Walter  Price  as  to  the 
**  payment  and  discharge  of  his  said  debt,  and 
^<  with  no  other  view }  but  it  was  understood  and 


€4 

it 


444  CASES  IN   THE   HOUSE   OF  LORDS 

1891.       **  agreed  between  the  Appellant  James  Spencer 
"  and  the  Respondent  James  Price,  that  the  sum 
**  of  8X6/.,  being  the  amount  due  to  the  last  named 
"  Appellant,  from  which   the  said  Walter  Price   , 
<<  was  to  be  considered  as  discharged,  should  be 
"  deemed  and  accounted  to  have  been  advanced 
«•  by  the  Appellant  James  Spencer,  on  account  and 
"  in  respect  of  his  share  of  the   said  purchase 
*«  money  of  1,683/. ;  that  the  said  promissory  note 
•«  had  ever  since  remained  and  then  was  in  the 
custody    of    him    the    said    Appellant   James 
Spencer ;  and  he  the  said  last  named  Appellant, 
"  for  the  reasons  aforesaid,  had  never  received  or 
"  demanded  any  sum  or  payment  in  respect  or  on 
"  account  thereof  J  so  that  the  same   had  never 
"  been  paid  off,  and  the  same  had  never  been  re- 
"  turned  to  the  Respondent  James  Price." 

He  further  said,  that  in  stating  and  settling  the 
accounts  between  him  and  the  Respondent  James 
Price,  touching  the  matters  in  his  former  answer 
mentioned,  the  said  sum  of  816/.  was  stated  generaify 
as  so  much  money  paid,  by  reference  or  allusion  to 
the  said  promissory  note,  which,  when  such  ac- 
counts were  stated  and  settled  respectively,  was, 
as  he  verily  believed,  not  mentioned  or  thought  of 
by  him  or  by  the  Respondent  James  Price ;  that, 
save  only  as  aforesaid,  the  Respondent  James 
Price  never  did,  in  pursuance  of  such  agreement 
as  in  the  said  amended  bill  mentioned,  or  other- 
wise, at  any  time,  by  any  promissory  note  or  other- 
wise, pay  to  the  Appellant  James  Spencer  such 
sum  as  ill  the  said  amended  bill  in  that  behalf 
mentioned,  or  any  sum  either  as  part  of  such  con- 
sideration as  in  the  amended  bill  is  mentioned,  ^ 
otherwise,  and  that,  save  as  aforesaid,  such  note  a8 
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in  the  amended  bill  is  mentioned,  or  any  note,  was  1891. 
not  received  by  the  Appellant  James  Spencer  in 
satisfaction  of  such  debt  as  in  the  said  amended 
bill  is  mentioned,  or  otherwise,  and  had  not  been 
paid  oiF,  and  had  not  been  and  was  not  in  the  pos- 
session or  power  of  the  Appellant  James  Spencer, 
CT,  to  his  knowledge,  information  or  belief^  of  any 
other  person  or  persons ;  that,  since  the  month  of 
February,  1814  (but  at  what  time  or  times  more 
particularly  he  did  not  l^ecollect,  and  was  unable 
to  state,  as  to  behef  or  otherwise),  he  had  very  fre- 
quently and  at  many  various  times  and  periods 
applied  by  himself,  and  verbally  (but,  according  to 
the  best  of  his  recollection,  information,  and  belief, 
not  otherwise),  to  the  Respondent  James  Price  for 
an  account  of  the  rents  and  profits  received  by 
him,  as  in  the  said  amended  bill  in  that  behalf 
mentioned,  and  for  his  part  and  share,  to  wit,  a 
moiety  thereof,  and  he  did  actually  in  the  Spring 
of  1815  receive  71/-  on  account  and  as  part  of  his 
moiety  of  such  rents  and  profits. 

He  further  said,  that  the  Respondent  James 
Price  never  did  deliver  the  deeds  in  the  said  bill 
mentioned,  or  any  of  them,  to  him  for  such  purposes 
as  in  the  said  amended  bill  in  that  behalf  mentioned, 
inasmuch  as  the  same  were  originally,  upon  and 
from  the  completion  of  the  purchase  in  1814,  in 
his  said  former  answer  mentioned,  left  with  him  as 
part-owner,  as  in  such  former  answer  stated ;  that 
he  was  not  at  the  time  in  the  said  amended  bill 
in  that  behalf  mentioned,  and  had  not  been  for  many 
or  any  years  previous  thereto,  the  Respondent 
James  Price's  solicitor,  save  only  that  in  conse- 
quence of  the  connection  created  between  him 
and  the  Respondent  James  Price  by  means  of 
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1881.  their  said  joint  purchase,  he  acting  as  the  solicitor 
for  and  in  their  said  joint  adventure  or  concern, 
and  occasionally  might  have  done  and  did  do  some 
trifling  matters  of  law  business  for  the  Respondent 
James  Price,  but  he  never  considered  himself  as 
his  solicitor,  nor,  as  he  verily  believed,  was  he 
considered  as  such  by  the  Respondent  James 
Price ;  that  although  the  said  deeds  never  were  and 
could  not  have  been  redelivered  to  the  Respond- 
ent James  Price,  yet  they  were  in  the  year  1816, 
or  late  in  the  year  1815,  delivered  to  him  by  the  i 
Appellant' James  Spencer  under  the  circumstances 
and  for  the  purpose  in  his  said  former  answer 
stated  in  that  behalf,  and  further  or  more  particu- 
larly or  otherwise  than  as  aforesaid  he  could  not 
set  forth,  as  to  recollection,  belief  or  otherwise,  the 
circumstances,  purpose  or  time,  under,  for  or  at 
which  the  delivery  of  deeds  to  the  said  Respond- 
ent James  Price  which  is  in  the  said  bill  mentioned 
or  referred  to,  and  therein  falsely  termed  a  re- 
delivery, took  place ;  tliat  the  said  deeds  were  not 
delivered  by  the  said  Respondent  James  Price  to 
Walter  Wilkins,  or  otherwise,  with  the  privity  or 
knowledge  of  the  Appellant  James  Spencer,  he 
the  said  last-named  Appellant  having  for  some 
time  after  the  mortgage  made  to  the  said  Walter 
Wilkins,  which  in  his  former  answer  was  men- 
tioned, conceived  that  all  idea  of  such  mortgage 
had  been  given  up  and  abandoned,  and  that  no 
such  mortgage  had  taken  or  would  take  place. 

He  further  said,  "  that  he  had  heard  and  be- 
"  lieved,  but  did  not  know  the  same,  that  the  two 
"judgments  in  the  said  amended  bill  mentioned 
"  were  obtained  and  entered  up  by  the  Appellant 
**  Thomas  James  in  such  bill  named  j    but  that 
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"  though  it  was  true  (as  he  admitted)  that  the  1881. 
"  Appellant  Thomas  James  was  then  and  at  the 
**  fihng  of  the  said  bill,  and  still  was,  a  partner  with  ^^» 
"  the  Appellant  James  Spencer  in  carrying  on  the 
**  business  of  attornies,  and  that  the  Appellant 
"  Thomas  James  was  employed  as  the  attorney  or 
**  solicitor  of  the  said  Walter  Price  and  Thomas 
"  Powell  in  the  said  bill  named  respectively,  in 
obtaining  and  entering  up  the  said  judgments 
against  the  Respondent  James  Price,  yet  the 
Appellant  Thomas  James  then  conducted  and 
•*  still  conducted  the  greater  part  of  the  common 
"  law  business  of  the  said  copartnership  between 
him  the  Appellant  James  Spencer  and  the  said 
Thomas  James  by  himself  alone,  without  any 
communication  with  this  Appellant  James  Spen- 
"  cer,  who  seldom  knew  or  heard  any  thing  of  that 
part  of  their  concern  ;  that  save  only  as  afore- 
said, the  said  Appellant  was  never  employed  in 
or  about,  and  had  nothing  to  do  with  obtaining. 
"  or  entering  up  the  judgments,  or  either  of  them." 
He  further  said,  that  the  signature  of  the  Re- 
spondent James  Price  to  the  account  in  the  bill 
mentioned,  and  which  in  the  Appellant's  former 
answer  was  mentioned  to  have  been  settled  between 
him  and  the  Respondent  James  Price,  was  not  un- 
justly or  fraudulently  obtained  from  him,  but  that 
on  the  contrary  he  signed  the  same  with  a  full 
knowledge  of  the  truth  and  fairness  of  such  ac- 
count, and  under  the  circumstances  of  the  most 
unquestionable  fairness,  with  a  full  consideration 
for  the  same,  and  that  such  account  was  binding 
upon  the  said  Respondent  and  not  void;  and  he 
said,  that  in  the  Schedule  to  that  answer  annexed, 
and   which   he   prayed  might  be   taken  as  part 
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1881*  thereof,  he  had  set  forth  a  true  and  particular 
Statement,  to  wit,  a  copy  of  such  account;  zni 
he  said,  that  as  well  by  virtue  of  such  account,  as 
by  virtue  of  and  under  the  other  matters  and  dr- 
cumstances  in  said  former  answer  mentioned,  he 
claimed  such  right  and  interest  in  and  respecting 
the  estate  and  premises  in  the  said  bill  mentioned, 
as  in  his  said  former  answer  stated. 

The  Respondents  replied  to  the  answers  of  the 
Appellant  James  Spencer,  and  the  cause  being  at 
issue,  witnesses  were  examined  on  behalf  of  the 
parties. 

On  the  part  of  the  Respondents,  James  Davies  de- 
posed, "that  in  the  G wernfydden  estate, and certiin  j 
**  other  estates  in  the  parish  of  Clirow,  Bryngwin 
"  and  Glascombe,  in  the  county  of  Radnor,  Walter 
"  Price  had  an  interest  jointly  with  Mr.  John  Sa- 
"  vaker ;  that  he  had  long  previously  to  the  year 
"1811   been  concerned   for  Walter  Price  as  bis 

solicitor,  but  in  and  some  time  previously  to  the 

year  1811  this  deponent  was  employed  as  solid* 
'*  tor  for  the  said  John  Savaker;  that  several  meet^ 

ings  took  place  in  the  year  1811,  between  the 
"  deponent,  the  complainant  James  Price,  and  tb^ 
"  Defendant  James  Spencer,  for  the  purpose  o^ 
"  making  some  arrangement  relative  to  the  sale  &^ 
"  the  said  estates  ;  that  James  Price,  at  the  tim^ 
"  of  such  meetings,  was  entitled  to  the  share  or 
"  Walter  Price  in  the  said  estates,  or  the  monies 
"  to  arise  by  sale  thereof,  under  some  agreement 
"  between  them;  that  to  the  best  of  his  recollection, 
"  James  Spencer,  at  the  time  of  such  meetings, 
"  had  an  interest  in  the  said  estates  as  mortgagee 
"  thereof;  that  he  the  deponent  did  not  recollect 
"  that  James  Spei^cer,   at  or  previous   to    such 
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'« meetings,  or  at  any  time  since,  declared  to  him  1831. 
^any  thing  in  respect  of  his  being  jointly  and 
« equally,  or  otherwise  interested  with  the  said  ^ 
"  complainant  James  Price,  in  his  purchase  of  the 
"share  and  interest  of  the  said  Walter  Price;  that 
**  he  believed  some  arrangement  or  agreement  was 
••made  and  entered  into  between  James  Price  and 
"  John  Savaker,  in  respect  of  one  part  of  the  said 
"  estates,  subject  to  some  portion  of  the  mortgages 
"  and  incumbrances  thereon  being  taken  by  and 
appropriated  to  James  Price  alone,  and  not  to 
him  and  James  Spencer,  jointly,  in  satisfao* 
*•  tion  of  the  share  and  interest  of  Walter  Price, 
which  this  deponent  understood  had  been  pur- 
chased by  James  Price  ;  and  this  deponent 
•*  believed  the  estates  called  Gwernfydden  formed 
a  part  of  the  estates  so  appropriated  to  James 
Price,  but  subject  to  what  mortgages  the  deponent 
*•  could  not  set  forth ;  that  the  estate  called  Gwem- 
*•  fydden  was  sold  by  William  Powell,  gentleman, 
**  the  trustee  in  whom  the  said  estate,  with  other 
'•estates,  had  been  vested  for  the  purposes  of  sale^ 
••by  the  order  or  with  the  concurrence  of  the 
••  complainant  James  Price  and  John  Savaker/' 

Thomas    Jones    deposed,    •^  that  sometime   in 

*•  the  month  of  August  or  September  in  the  year 

••  1813,  he  contracted  to  purchase  the  estate  called 

*•  Gwernfydden  of  the  complainant  James  Price ; 

^'that  he  entered  into  the  contract  with  the  said 

**  complainant  James  Price,  and  not  with  the  said 

*' Defendant  James   Spencer,   nor   had   the   said 

*' James  Spencer  any  thing  to  do  with  the  said 

*'  contract  to  this  deponent's  knowledge  or  belief; 

*^  that  this  deponent  contracted  wholly  and  solely 

'*  with  the  said  complainant  James  Price;  that  the 
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18S1.       **  said  Defendant  James  Spencer  made  no  claim, 
"  as  this  deponent  believes,  to  the  said  estate,  but 
"  to  his  mortgage  ;  that  he  the  said  James  Spencer 
"  did  not  then  claim,  as  deponent  believes,  to  be 
"  entitled  to  or  interested  in  the  share  or  interest 
*<  of  Walter  Price  in  the  said  estate,  or  the  monies 
**  to  arise  by  the  sale  thereof,  jointly  and  equally 
"  with  the  said  complainant  James  Price,  or  any 
"  part  thereof  J   that  about  two  years  previous  to 
•*  the  sale  of  the  said  estate  by  the  said  James 
"  Price  to  this  deponent,  an  offer  was  made  by  the 
"  said  James  Price  to  sell  the  estate  to  this  depon^ 
"  ent  for  the  sum  of  7OOO/. ;  that  this  deponent 
•*  had  a  conversation  with  the  said  James  Spencera 
"  few  months  previous  to  the  time  when  this  depo- 
**  nent  purchased  the  said  estate  from  the  said  com- 
"  plainant  James  Price  ;  that  this  deponent  asked 
"  the  said  James  Spencer  what  he  the  said  James 
•*  Spencer  thought  of  the  said  estate,  and  that  he 
•*  the  said  complainant  James  Price  wanted  7OOOI 
**  for  it ;  that  the  said  Defendant  James  Spenctf 
**  then  informed  this  deponent  that  it  was  a  great 
**  deal  too  much,  and  that  ho  the  said  Defendant 
"  James  Spencer  said  that  he  thought  5000/.  wa^ 
"  the  full  value  of  the  said  estate,  making  a  di^ 
"  ference  of  2000/.  between  the  money  the  mS 
"  James  Price  asked  this  deponent  for  the  saidL 
"  estate,   and  the  estimation  set  thereon  by  the 
"  said  James  Spencer ;  that  this  deponent,  when 
**  he  purchased  the  said  estates  as  aforesaid,  thought 
"  6000/.  was  the  fair  value  thereof,  but  that  the 
"  same  had  not  been  of  so  much  value  at  any  time 
**  since ;  that  the  said  Defendant  James  Spencer 
"  did  not  advise  this  deponent  to  purchase  the  said 
«•  estate ;   that  this  deponent,  after  the  contract 
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••  with  the  said  complainant  James  Price,  wrote  a      ;^^^ 

**  letter  to  the  said  Defendant  James  Spencer,  to . 

•«  carry  the  said  contract  into  effect,  and  employed 

••him  as  this  deponent's  solicitor  to  prepare  the 

••  necessary  deeds,  and  the  said  Defendant  James 

••  Spencer  acted  as  this  deponent's  solicitor  in  carry- 

^  ing  the  said  contract  into  effect ;  that  the  said 

••Defendant  James  Spencer  never  informed  this 

••  deponent  that  he  the  said  James  Spencer  was  a 

••joint  purchaser  of  the  said  estate  with  the  said 

•«  complainant  James  Price,  or  that  he  the  said  De- 

••  fendant  James  Spencer  had  any  share  in  the 

••  interest  of  the  said  Walter  Price,  purchased  by 

••  the  said  complainant  James  Price ;  that  the  4^- 

••  ponent  in  the  month  of  February  1814  paid  into 

••  the  Kington  Bank  the  sum  of  4*0001.  in  money, 

••  on  account  of  the  purchase  made  by  him  from 

••  the  complainant  James  Price,  and  the  remaining 

••  sum  of  2000/.  was  made  up  by  a  sale  of  the  farm 

«•  called  Merdy,  which  was  agreed  to  be  sold  for 

«•  that  sum  by  the  deponent  to  the  complainant 

•«*  James  Price ;  that  this  deponent  about  the  month 

«•  of  April  1815  had  a  conversation  with  the  said 

••  Defendant  James   Spencer   at  this   deponent^s 

••house  in  London,  that  this  deponent  began  the 

••  conversation  by  observing  that  he  this  deponent 

••  was  hurt  at  not  having  the  said  deeds  sent  to 

••  him  sooner,  that  the  said  James  Spencer  observed 

••  that  he  thought  the  said  complainant  James  Price 

••  had  bought  the  said   estate  for  him  the  said 

••  James  Spencer,  but  that  the  said  James  Price 

••took  it  for  himself;    that  he  the  said  James 

•«  Spencer  and  old  Price  (meaning  the  said  Walter 

••  Price)  were  not  friends,  but  that  the  said  James 

••  Price  and  his  uncle  (meaning  the  said  Walter 
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1851.  <<  Price)  were  friends,  and  that  the  said  Junes 
*<  Price  could  make  a  better  bargain,  or  words  to 
<<  that  effect ;  that  the  said  Defendant  Thomas 
<<  James  was  not  present  at  the  said  CKHiveisatioD; 
^*  that  this  deponent  in  the  month  of  April  1880 
**  called  at  the  office  of  the  said  Defendants  Jama 
**  Spencer  and  Thomas  James,  that  this  depcMMBt 
**  said  he  called  upon  the  said  James  Splicer  to 
**  enquire  as  to  his  claim  to  the  Merdy  estate;  tbt 
<*  this  deponent  in  the  presence  and  heaiingofdie 
*<  said  Defendant  Thomas  James,  asked  the  slid 
*^  Defendant  James  Spencer,  what  the  misundos* 
**  standing  between  him  and  the  said  compIainiDt 
<<  James  Price  was,  that  thereupon  the  said  Dfr* 
<<  fendant  James  Spencer  showed  this  deponeirt  ib 
**  account  in  a  book  between  the  complaiml 
**  James  Price  and  the  said  Defendant  Jamo 
Spencer,  respecting  the  division  of  the  mos^ 
arising  by  the  sale  of  the  Gwern-fydden  estib^ 
^*  as  he  the  said  James  Spencer  claimed  one  hslf 
**  of  the  profits  arising  thereby,  and  the  mi 
"  James  Spencer  observed  to  this  deponent,  *  Dotft 
«*  «you  recollect  your  not  having  the  whole  title 
<<  <  deeds  as  soon  as  you  expected  ? '  to  which  this 
"  deponent  replied,  *  Yes,  I  do  remember  it,*  to 
'<  which  the  said  James  Spencer  observed,  *  the  res- 
<<  ^  son  you  had  not  them  sooner  was,  that  the  wi 
**  <  James  Price  refused  to  sign  this  account,  and  as 
*^  *  soon  as  the  said  complainant  James  Price  signed 
**  <the  said  account,  the  said  deeds  were  sent;' 
**  that  he  the  same  James  Spencer  refused  to  deliver 
<<  the  said  deeds  to  the  said  James  Price  until  he 
^'  signed  the  said  account ;  that  this  deponent  then 
"  observed  to  the  said  James  Spencer,  •  this  is  » 
**  *  most  singular  thing,  that  you  should  have  kept 
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**  *  this  matter  from  me  so  long  a  time,  and  I  declare       18S1. 
'to  you  I  would  not  have  had  any  thing  to  do 

*  with  the  Gwern-fydden  estate  had  I  known  this; 
<  pray  why  did  you  not  write  and  inform  me  of 

*  the  transaction,  and  why  had  not  I  my  deeds 

*  sooner  ?'  that  the  said  James  Spencer  then  said 
**  he  would  not  deliver  up  the  deeds  until  the  said 
**  account  was  signed  by  the  said  complainant 
^  James  Price ;  that  the  said  Defendant  Thomas 
^^  James  was  present  and  heard  the  said  conversa- 
**  tion  in  the  said  oflSce  of  the  said  Defendant 
^between  this  deponent  and  the  said  James 
•*  Spencer. 

**  That  he  entered  into  a  contract  or  agreement 
**  with  the  said  complainant  James  Price,  about 
«*  the  month  of  August  or  September  1813,  for 
•*  the  sale  or  conveyance  to  him  or  to  his  use  of 
*«  the  estate  called  the  Merdy,  in  the  pleadings  of 
•*  this  cause  mentioned,  at  or  for  the  price  or  sum 
■**  of  2000/.,  and  that  the  said  James  Spencer  was 
**  not  in  any  manner  a  party  to  or  interested  in 
•*  any  degree,  to  this  deponent's  knowledge,  at  the 
•*  time  in  the  said  contract,  or  in  the  said  consider- 
•*  ation  agreed  to  be  given  for  the  same ;  and  that 
**  this  deponent  never  did  in  any  manner  treat 
•*  with  the  said  James  Spencer  or  with  any  other 
person  on  his  behalf,  nor  with  any  other  person 
than  the  said  complainant  James  Price,  in  or  in 
«« the  course  of  making  and  entering  into  the  said 
^<  contract  or  agreement ;  that  the  said  defendants 
«*  Thomas  James  and  James  Spencer  were  em- 
**  ployed  by  the  said  complainant  James  Price,  as 
*•  his  solicitors  in  carrying  into  effect  and  complet- 
*•  ing  the  said  contract,  and  that  the  indentures  of 
**  the  1st  and  2d   days  of  February  1814  were 
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1831.       <*  prepared  by  the  said  defendants  or  one  of  them, 
"  as  solicitor  for  the  said  James  Price/* 

Walter  Wilkins  deposed  :  —  "  That  the  com- 
<<  plainant  James  Price  applied  to  and  requested 
"  this  deponent  to  lend  him  the  sum  of  JOOL  upon 
<<  a  mortgage  of  the  Merdy  estate,  and  that  tins 
**  deponent  did  accordingly  advance  the  said  com- 
"  plainant  James  Price  the  sum  of  700/.  upoo 
"  mortgage  of  the  aforesaid  estate  ;  that  the  title 
"  deeds  of  the  estate  were  deposited  with  this  de- 
**  pbnent's  solicitor  to  this  deponent's  use ;  that  at 
<<  the  time  when  this  deponent  lent  the  said  sum 
"  of  700/.  on  mortgage  to  the  said  James  Prices 
♦*  this  deponent  knew  or  believed  that  the  said 
"  complainant  James  Price  was,  or  claimed  to  be 
'<  absolutely  possessed  and  entitled  to  the  bene- 
<<  ficial  interest  in  the  said  estate ;  and  that  tiiis 
<<  deponent  did  not  know,  nor  had  been  informed 
"  previously  to  this  deponent's  lending  and  ad- 
"  vancing  the  said  James  Price  the  said  sum  of 
"  700/.  on  mortgage  as  aforesaid,  that  the  said 
"  defendant  James  Spencer,  or  any  other  person 
**  or  persons  other  than  the  said  complainant, 
"  claimed  to  be  entitled  to  any  interest  in  the  said 
«  estate/* 

Charles  Gabell  deposed :  —  "  That  he  acted  as 
"  the  solicitor  of  the  said  complainant  William  Au- 
«*  gustus  Gott,  in  carrying  into  effect  the  contract 
"  made  between  the  complainants  in  respect  of  the 
"  estate  called  the  Merdy ;  that  the  said  coro- 
**  plainant  William  Augustus  Gott,  or  this  de- 
"  ponent  on  his  account,  paid  part  of  the  con- 
"  sideration  in  the  following  manner :  that  on  or 
"  about  the  1st  day  of  August  1818,  this  deponent 
"  paid  to  Walter  Wilkins,  or  to  Mr.  Thomas  Maw- 
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*•  bery,  for  his  use,  by  an  order  or  cheque  on  the  1881. 
•*  bank  of  Messrs.  Wilkins  at  Brecon,  drawn  by 
this  deponent  on  the  account  of  the  said  com- 
plainant, by  his  direction  or  permission,  the  sum 
^*  of  735/.  for  the  principal  and  interest  of  the 
**  mortgage  in  the  pleadings  of  this  cause  men- 
*•  tioned,  which  the  said  Walter  Wilkins  had  on 
**  the  said  estate  called  the  Merdy,  and  in  part  of 
^*  the  consideration  aforesaid ;  that  on  or  about  the 
**  10th  day  of  the  same  month,  he  this  deponent 
paid  in  the  same  manner  to  Mr.  Thomas  Hig- 
gins  the  agent,  and  for  the  use  of  John  Price,  a 
judgment  creditor  of  the  said  complainant  James 
**  Price,  the  sum  of  300/.  in  part  satisfaction  of  his 
^*  said  judgment,  and  in  further  part  of  the  consi- 
*•  deration  aforesaid ;  that  on  or  about  the  15th  day 
^*  of  the  same  month  this  deponent  also  paid  in  the 
•*  same  manner  to  Mr.  Thomas  Powell,  currier  of 
**  Brecon,  the  sum  of  103/.  in  satisfaction  of  his  judg- 
^*  ment  against  the  said  complainant  James  Price, 
**  and  his  costs  thereof,  and  in  further  part  of  the 
*•  consideration  aforesaid ;  and  that  on  or  about  the 
*•  same  day,  he  this  deponent  received  by  a  cheque 
**  or  order,  drawn  in  manner  aforesaid,  the  sum  of 
**  68/.  on  account  of  the  said  complainant  James 
Price,  for  business  done  by  this  deponent,  being 
in  further  part  of  the  consideration  aforesaid,  all 
which  cheques  or  orders,  amounting  together  to 
*«  the  sum  of  1206/.,  he  this  deponent  hath  been 
informed  by  the  persons  to  whom  the  same  were 
respectively  given,  and  believes,  were  duly  ho- 
noured and  paid  by  the  said  Messrs.  Wilkins,  on 
**  the  account  and  behalf  of  the  said  complainant 
**  William  Augustus  Gott ;  that  at  the  time  of 
**  making  such  contract  as  aforesaid,  or  at  any  time 
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1831.       **  when  either  of  the  said  sums  was  so  paid  or  re* 
«  ceived  by  him  as  aforesaid,  the  said  complainsfflt 
<<  William  Augustus  Gott  had  not,  as  the  deponent 
<<  knows  or  believes,  nor  had  he  this  deponent  any 
<<  knowledge,  notice,  or  information  from  tbede- 
*<  fendants,  or  either  cflT  them,  or  especially  fixm 
**  the  said  defendant  James  Spencer,  or  from  any 
**  other  person  or  persons  whomsoever,  that  he  die 
<<  said  James  Spencer  had  or  claimed  to  have  any 
<<  interest  in  the  said  estates,  or  any  part  theieofi 
'<  or  that  he  had  or  pretended  to  have  any  daim 
<<  or  demand  thereon  in  respect  or  on  account  of 
<*  any  transaction  or  account  subsisting,  or  alibied 
"  to  be  subsisting,  or  to  have  subsisted,  between 
<<  him  the  said  last-named  defendant  and  the  said 
<<  complainant  James  Price ;  that  this  deponent,  as 
"  the   solicitor  of  the  said   complainant  William 
**  Augustus  Gott,  first  received  notice  or  intiffla* 
<<  tion  of  some  claim  or  alleged  interest  of  the  said 
"  James  Spencer  to  or  in  the  estate,  on  or  about 
**  the  21st  day  of  the  same  month  of  August  18l8f 
"  by  one  Thomas  Powell,  who  was  employed  by 
"  this  deponent  as  his  clerk,  to  get  the  lease  and 
"  release  of  the  31st  day  of  July  and  1st  day  of 
August   1818,   in   the  pleadings  of  this  cause 
mentioned,  executed  by  the  defendant  Thomas 
"  James,  and  who  informed  this  deponent  that  th^ 
"  said  last-named  defendant  refused  to  execute  tb^ 
"  same  deeds,  because  the  said  complainant  owec^ 
"  as  he  alleged,  a  large  sum    of  money  to  hi^ 
"  partner  the  said  James  Spencer." 
On  the  part  of  the  Appellant  James  Spencer, 
Thomas  James,  one  of  the  Defendants,  deposed^ 
"  That  the  estate  called  Gwernfydden,  and  sundry^ 
<<  otherestates  in  the  parishes  of  Clirow,  Glascombe, 


I  ON  APMALS  AND   WRITS   OF  ERROR.  iiSf 

I   ^  aad  Bryngwyn,  in  the  county  of  Radnor,  woe,       1891. 
it    ^  ift  or  about  the  month  of  August  181 1,  released 
I    ^Mtd  conveyed  to  a  trustee  in  trust  for  sale,  and 
I    ^^  after  discharging   the   incumbrances    a£fecting 
t    ^  the  same,  to  divide  the  surplus  money  equaUy 
I    ^between  the  said  Walter  ']price  (deceased)  and 
:    ^  John  Saveker ;    that  there  were  various  incum- 
[  ^^'brances  charged  upon  and  affecting  the  said 
^  estates  at  the  time  when  they  were  conveyed  to 
^  the  trustee  for  sale,  and,  among  other  s,several 
^mortgages  to  the  Defendant  James  Spencer  to 
^tbe  amount  of  6000/.   and  upwards,    and  to 
^^  Messrs*  Thomas  and  Francis  Bodenham  a  mort- 
^^fSm^  of  1000/.,  and  several  other  mortgages, 
^<  1^  particulars  of  which  this  deponent  cannot 
^<  set  forth ;    that  the  said   estate  called  Gwem- 
*^  :fydden  was,  in  or  about  the  month  of  August  or 
*^  September,  1813,  contracted  to  be  sold  by  pri- 
^<  vate  contract,  to  Thomas  Jones,  in  the  pleadings 
**  of  this  csHise  mentioned,  at  the  price  of  6000/. ; 
^*  that  such  sale  was  made  by  and  in  the  name  of 
^^  the  complainant  James  Price,  on  account,  as  this 
^  deponent  believes,  from  the  circumstances  here- 
^*  after  stated,  of  himself,  the  said  James  Price, 
^<  and  the  said  Defendant  James  Spencer ;    that 
^^  it  was  about  the  same  time  agreed  and  arranged 
*«  by  and  between  the  said  James  Price  and  the 
^  said  Thomas  Jones,  that  the  estate  and  heredita- 
ments, situate  in  the  parishes  of  Clifford  and 
Dorston,  in  the  county  of  Hereford,  in  the  bill 
^«  mentioned,  and  which  were  then  the  prc^rty  of 
^  the  said  Thomas  Jones,  should  be  taken  as  2000/. 
of  the  purchase  money  of  6000/.  for  the  Gwern- 
fydden  estate,  and  that  the  sum  of  4000/.  only 
«  should  be  paid  by  the  said  Thomas  Jones  in 

H  H  4 
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18S1.  *f  money ;  and  accordingly  the  said  Thomas  Jones 
V  only  paid  4000/.  in  money,  and  for  the  other 
"  «.*  SOOO/.  executed  the  conveyance  of  the  sud 
*^  estate  and  premises  in  the  parishes  of  Cliffiird 
<<  and  Dorston,  in  the  county  of  .Hereford,  in  tbe 
<<  bill  stated  to  bear  date  the  Ist  and  2d  of  Fe- 
**  bruary,  1814.  That  he  did  not  recollect  having 
*•  been  requested  or  desired  by  any  person  tobe- 
'^  come  or  be  a  party  to  the  said  indentures  of  the 
"  1st  and  2d  of  February,  1814,  or  trustee  of  fte 
<<  hereditaments  therein  comprised,  and  thoagiit 
"  he  never  was  spoken  toon  the  subject  of  becooi- 
"  ing  such  trustee,  but  that  he  believed  for  the 
*<  reasons  hereinafter  stated,  that  he  was  made  such 
"  party  and  trustee  by  the  Defendant  James 
"  Spencer,  with  the  consent  of  the  complainant 
**  James  Price,  for  the  benefit  of  the  said  James 
"  Spencer,  and  to  protect  his  interest  in  the  said 
"  estate  and  premises.  That  the  sum  of  SOOOL  in 
«  the  indenture  of  the  2d  of  February,  1814,  meo- 
**  tioned  as  having  been  paid  to  Thomas  Jone^ 
"  was  not,  nor  was  any  part  thereof  in  fact  paid  to 
"  him ;  that  the  reason  why  the  said  sum  of  2000t 
"  was  stated  in  that  indenture  as  having  been  so 
"  paid,  was  because  it  had  been  agreed  between 
"  the  complainant  James  Price  and  the  said  Tho- 
««  mas  Jones,  that  the  said  estate  and  premises  com- 
"  prised  in  the  said  indenture  should  be  taken  by 
"  the  said  James  Price  in  part  payment  for  the  said 
"  estate  called  Gwernfydden,  at  the  sum  of  2000/.; 
•*  and,  accordingly,  the  said  Thomas  Jones  only 
"  paid  the  sum  of  4000/.  in  money  on  account  of 
"  the  said  estate  called  Gwernfydden,  and  exe- 
«*  cuted  the  said  conveyance  of  the  1st  and  2d  of 
**  February,  1814,  as  an  equivalent  for  the  said 
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**  sum  of  2000/.9  the  residue  of  the  said  purchase       1881. 

^  money  for  the  said  estate  called  Gwemfydden  ; 

^  and  ^at  such  equivalent  was  made  by  the  said 

'  Thomas  Jones  by  the  said  conveyance  to  this 

^  deponent  (as  he  this  deponent  hath  since  been 

''informed  and  believes),  for  the  joint  benefit  of 

*^  the  complainant  James  Price  and  the  Defendant 

'*  James  Spencer.    That  in  the  course  of  a  month 

'<  or  thereabouts,  after  the  execution  of  the  said 

''indentures  of  the  1st  and  2d  of  February,  1814, 

"  the  same  indentures,  and  also  all  the  other  title 

'<  deeds  and  writings  relating  to  the  said  estate  and 

"  premises,  situated  in  the  said  parishes  of  Clifford 

"  and  Dorston,  in  the  county  of  Hereford,  were 

"delivered  by  the  complainant  James  Price  (as 

"  this  deponent  believes)  to  and  left  with  the  De- 

"fendant  James  Spencer,  the  same  having  been 

"  previously  (as  deponent  also  believes)  sent  by  the 

"said  Thomas  Jones  to  the  said  James   Price. 

"  That  the  said  title  and  purchase  deeds  remained 

"  in  the  custody  of  the  said  James  Spencer  till  the 

"beginning  of  the  year  1816;  that  about  that  time 

"  Walter  Price  called  upon  the  said  James  Price 

"for  payment  of  the  principal  and  interest  due 

"(ma  bond,  which  had  been  given  to  him  by  the 

''complainant  James  Price  and  the  Defendant 

*^  James  Spencer,  for  the  sum  of  800/.,  part  of  the 

**  purchase  money  for  his  the  said  Walter  Price's 

^  interest  in  the  said  estate  called  Gwerniydden, 

^*  and  the  said  other  estates  in  the  county  of  Rad- 

*'  nor.     That  the  said  James  Price  not  having 

**  money  to  discharge  the  said  bond  debt,  came  to 

**  the  office  of  the  said  James  Spencer,  and  stated  to 

**  the  said  James  Spencer,  that  he,  the  said  James 

**  Price,  could  borrow  a  sum  of  money  of  Walter 
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18S1.  ^'  Wilkins,  on  mortgage  of  the  said  estate  situite 
<<  in  the  parishes  of  Clifibrd  and  Dorston,  in  the 
^*  county  of  Hereford,  to  pay  the  said  debt  to  the 
<«  said  Walter  Price,  and  requested  the  said  Jams 
<<  Spencer  to  let  him  have  the  title  deeds  of  the 
<«  said  last  mentioned  estate  for  that  purpose,  woi 
^*  the  said  James  Spencer  accordingly  then  d^ 
<<  Uvered  the  said  title  deeds  to  the  said  Juki 
*^  Price.  That  in  a  very  short  time  after  the  d» 
**  livery  of  the  said  titie  deeds  to  the  complsinaiit 
'<  James  Price,  and  before  or  in  the  month  of  M17, 
*^  1814,  the  said  James  Spencer  and  the  said  Wslttr 
<«  Wilkins  had  a  conversation  in  the  presence  d 
^*  this  deponent  at  the  house  of  the  said  Jama 
**  Spencer,  on  the  subject  of  the  advance  of  moo^ 
**  by  the  said  Walter  Wilkins  to  the  said  Jamei 
''  Price.  That  the  said  Walter  Wilkins  said  to  the 
'<  said  James  Spencer,  —  <  What  am  I  to  do  witk 
'**  Price  the  saddler?'  meaning  the  said  cod- 
*'  plainant  James  Price ;  '  he  wants  money : '  and 
"  that  the  said  James  Spencer  replied,  —  *  What 
"  <  ever  money  you  advance  him  must  go  through 
"  *  my  hands.*  The  said  Walter  Wilkins  then  said, 
^^  — *  It  shall  go  through  your  hands,  and  he  shall 
"  *  have  no  money  without  your  knowledge,'  a 
"  words  to  that  effect  That  the  said  James  Spencer 
"  made  several  payments  to  the  said  Walter  Price 
"  in  1812  and  1813,  on  account  of  the  interest  due 
"  on  the  said  bond  given  by  the  said  complainant 
**  James  Price  and  the  said  Defendant  James 
"  Spencer  to  the  said  Walter  Price  for  the  said 
**  sum  of  800/.,  but  to  what  amount  in  particular 
"  the*  deponent  could  not  state.  That  the  said 
"  James  Spencer  prepared  the  agreement  between 
".the  said  Walter  Price  and  the  said  James  Price 
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'4  «•  for  the  purchase  of  the  said  Walter  Price's  in-      I8tl. 

fik  ^terest  in  the  said  estate,  and  the  conveyances 

ei  *^  made  in  pursuance  thereof  and  also  the  said  in- 

Ik  «*  dentures  of  the  Ist  and  2d  of  February,  1814." 

bf      Then,  after  proving  the  hand-writing  of  James 

B  Pfice  to  the  account  mentioned  in  the  pleadings, 

ifi  tiie  same  witness  further  deposed,  -^^  <<  That  a 

1  ^  meeting  took  place  about  the  time  of  signing 
^  ^  the  account  in  question  between  the  complain- 
^  «^ant  James  Price  and  the  Defendant  James 
^  ^  Spencer,  for  the  purpose  of  stating  and  settling 
^  ^  the  said  account;  that  the  deponent  was  pre- 

2  ^  sent  at  such  meeting,  which  took  place  at  the 
^  ^  bouse  of  the  said  James  Spencer.  That  the 
^  ^  account  was  produced,  read,  and  examined  at 
^  ^8uch  meeting.  That  much  conversation  and 
'  ^  discussion  took  place  at  such  meeting  between 
.  ^  the  complainant  James  Price  and  the  Defendant 

*^  James  Spencer  on  the  subject  of  the  said  account. 

^   ^  That  the  said  James  Price  complained  that  it  was 

M  a  very  hard  case  upon  him  that  he  should  give 

^^  one  half  of  the  benefit  of  the  contract  made  with 

,    **  Walter  Price,  when  he  had  been  at  all  the  trouble 

'    ^*  of  selling  the  estate.  That  the  said  James  Spencer 

'    *«  answered,  that  the  whole  benefit  of  the  contract 

**  with  Walter  Price  was  for  him  the  said  James 

'*  Spencer,  but  that  he  agreed  to  give  the  said 

^*  James  Price  one  half  of  the  profit  that  was  made 

•*  by  it,  for  the  purpose  of  serving  him  the  said 

**  James  Price,  and  enabling  him  to  pay  a  large 

^*  debt  which  he  owed  the  said  James  Spencer 

**  before  the  time  of  such  contract.     The  items  of 

**  the  account  were  then  gone  over  by  the  said 

**  James  Price  and  the  said  James  Spencer,  and 

**  ibund  correct,  and  fully  approved  of  by  the  said 
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1881.       **  James  Price ;  and  the  said  James  Spencer  then 

<<  desired  that  the  said  James  Price  should  sign  the 

<^  account  and  admit  it  to  be  correct,  which  he  did, 

"  and  they  were  placed  in  this  deponent's  hands^ 

"  to  be  kept  between  the  parties.     That  the  item 

"  in  the  said  James  Price's  account  of  *  Cash  rf 

<<  «  Thomas  Jones,  6000/.'  was  explained  to  mem 

*  <  the  4000/.  received  by  him  in  money,  and  the 

**  2000/.  the  price  which  the  estate  and  herediti- 

"  ments  mentioned  in  the  bill  was  agreed  to  be 

"  taken  to.     That  nothing  was  said  by  either  partj 

"  at  this  meeting  on  the  subject  of  any  promissorf 

"  note.     That  the  rents  and  profits  of  the  estate 

"  conveyed  by  Thomas  Jones  to  this  depooent 

"  since  the  month  of  February,  1814,  have  been 

"  principally  received  by  the  complainant  James 

**  Price.     That  the  amount  of  such  rent  was  at 

"first  about  110/.  a  year,  but  it  was  afterwards 

"  reduced  to  about  80/.  a  year.     That  this  de- 

"  ponent  believes,  from  the  circumstances  above 

"  stated,  that  one  moiety  of  such  rents  and  profits 

"  was  received  by  the  complainant  James  Price 

*<  on  account  of  the  Defendant  James  Spencer. 

"  That  the  Defendant  James  Spencer,  about  the 

'*  month  of  February,  1815,  applying  to  the  com- 

"  plainant  James  Price  for  some  money  on  account 

"  of  the  rent  of  the  estate  and  premises  mentioned 

"  in  the  bill,  that  the  said  James  Price  stated,  that 

"  the  tenant  was  considerably  in  arrear,  and  when 

"  the   money  was   received   from   him,  the  said 

"  James  Spencer  should  have  it,  and  a  distress  was 

**  shortly  afterwards  made  on  the  tenant  for  such 

"  arrears,  and  the  said  James  Spencer  received  9t 

**  different  times  about  70/.  on  account  of  the  said 

«  rent.     That  at  the  time  of  settling  the  said 
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>    **  accounts  between  the  complainant  James  Price       ^^^1* 

i   *«  and  the  Defendant  James  Spencer,  in  or  about 

I  **  the  month  of  May,  1814,  it  was  clearly  admitted 

■  *•  by  the  complainant  James  Price,  and  understood 

i  *•  by  this  deponent,   that  the   Defendant  James 

li  ••  Spencer  was  entitled  to  one  half  of  the  contract 

i  ^  made  with  Walter  Price  for  the  purchase  of  his 

I,  f*  interest  in  the  Gwernfydden  and  other  estates  in 

f  *•*  which  he  was  interested  in  the  county  of  Radnor, 

J  *•  and  that  the  estate  and  premises  conveyed  by 

;  '••  the  said  Thomas  Jones  to  this  deponent  were 

I*  ^  taken  as  payment  of  2000/.,  part  of  the  6000/. 

J   •^agreed  to  be  given  by  Thomas  Jones  for  the 

'.   ^  Gwernfydden  estate,  and  that  they  the  said  com- 

V  Mplainant  James  Price  and  the  said  Defendant 

I  ^  James  Spencer  were  to  be  jointly  entitled  to  the 

I   •*  benefit  of  the  estate  and  premises  mentioned  in 

£  ♦•thebiU." 

^   •    The  articles  of  agreement  between  Walter  Price 

B  and  the  Appellant  James  Price,  dated  the  25th  of 

October,  1811 :  the  indentures  of  lease  and  release 

^  of  the  1st  and  2d  of  February,  1814,  being  the 

,   iponveyance  of  the  premises  in  Clifford  and  Dorston 

'  by  Thomas  Jones  to  the  Respondent  James,  in 

trust  for  the  Appellant  Price,  and  the  engrossment 

•  gf  a  prepared  conveyance  to  be  made  by  the  Ap- 
~  pellant  James  to  the  Respondent  Gott,  dated  the 

31st  of  July  and  1st  of  August,  1818,  were  proved 
as  exhibits.  In  the  accounts  annexed  to  the  answer 
of  the  Appellant  Spencer  two  items  occur,  wherein 
the  Gwernfydden  estate,  in  account  with  Price 
and  Spencer  respectively,  is  debited  with  a  moiety 

*  of  the  net  produce  to  each  of  them. 

-  At  the  hearing  of  the  cause  it  was  admitted, 
that  the  name  of  the  Appellant  James  Spencer 
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18S1.  appearing  to  be  subscribed  to- the  indentures  of 
the  1st  and  2d  of  February,  1814,  as  a  witness  to 
the  execution  thereof,  was  of  his  hand-writing. 

The  cause  was  heard  by  the  Justices  of  tbe 
Great  Sessions  on  the  22d  and  24th  of  Augosi, 
1820,  when  the  Court  ordered  that  the  parties 
should  proceed  to  a  trial  at  law  at  the  then  next 
Spring  Great  Sessions  to  be  held  in  and  for  the 
county  of  Brecon,  upon  the  following  issues:— 
Whether  at  the  commencement  of  the  agreement 
the  Appellant  James  Spencer  had  any  interest? 
And  whether  he  had  paid,  advanced  or  secured 
any  and  what  sums  on  account,  as  partner,  or  on 
the  faith  of  the  contract,  if  not,  at  first,  whether 
at  any  subsequent  period  he  became  interested  in 
the  contract;  and  whether  he  paid,  advanced  or 
secured  any  and  what  sums  on  account,  as  partner, 
or  on  the  faith  of  the  contract  ?  And  it  was 
further  ordered,  that  the  Appellants  should  be 
plainti£&  at  law,  and  that  the  Appellant  Thoffiss 
James  might  be  examined  as  a  witness  for  the 
plaintiffs  on  the  said  trial  at  law. 

On  the  11th  of  April,  1821,  the. cause  came  on 
to  be  re-heard  before  the  Justices  of  the  Greit 
Sessions,  upon  the  petition  of  the  Respondents 
for  a  re-hearing,  when  such  parts  of  the  Appellant 
James  Spencer's  answers  as  are  printed  with® 
inverted  commas  were  read  by  the  Respondents; 
and  on  the  ISth  of  April,  1821,  to  which  day 
such  re-hearing  was  continued  by  several  adjourn- 
ments, it  was  ordered  that  all  further  proceedings  in 
the  cause  should  be  stayed  until  the  Court  should 
have  pronounced  their  decree  on  the  rehearing. 

On  the  4th  of  September,  1821,  the  cause  cafli^ 
on  for  judgment,  when  the  original  decree  of  tb« 
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«4th  of  August,   1820,    for  directing  an    issue       ISSI. 

between  the  parties,  was  confirmed  ;  but  it  was 

ordered  that  the  Appellant  James  Spencer  alone 

should  be  plaintiff  in   the  issues,  and  that  the 

issues  to  be  tried  should  be,  whether  at  any  time 

the  Appellant  James  Spencer  became  interested 

as  a  partner  in  the   contract  in  the  pleadings  in 

this  cause  mentioned,  and  if  so,  at  what  time,  and 

^in  what  proportion  the  Appellant  James  Spencer 

,liecame    interested    as    such    a   partner?    And, 

.iv\bether  the  Appellant  James  Spencer  paid,  ad- 

.tanced  or  secured  to  the  Respondent  James  Price 

cur  any  other  person  any  sum  of  money  as  such 

partner?   and  it  was  ordered  that  the  Appellant 

3?homas  James  might  be  examined  as  a  witness  at 

tbe  trial  of  the  issues. 

The  Respondents  being  dissatisfied  with  this 
decree,  by  their  counsel  informed  the  Justices  of 
the  said  Great  Sessions,  that  they  intended  to  ap- 
peal therefrom  to  the  House  of  Lords ;  and  that 
tbey,  the  Respondents,  should  not  proceed  to  a 
trial  of  the  issues  thereby  directed,  lest  they  should 
be  prejudiced  thereby  in  their  appeal. 

On  the  19th  of  September,  1821,  the  cause 
came  on  to  be  heard  in  pursuance  of  an  order;  wheti 
It  was  decreed  that  the  Respondents'  bill  should  be 
dismissed  with  costs,  to  be  paid  to  the  Appellants. 
The  Respondents  having  appealed  to  the  House 
of  Lords,  made  an  application  to  the  Court  to  stay 
proceedings  under  the  decree  in  respect  to  the 
costs  to  be  paid  to  the  Appellants,  until  after  the 
appeal  should  be  determined;  but  the  application 
was  refused,  and  the  sum  of  544/.  15^.  llrf.  was 
paid  by  the  Respondent  William  Augustus  Gott  to 
the  Appellants  for  costs. 
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of  the  Respondents  was  against  the 
three  sercnl  decrees  of  the  court  of  Great  Session 
of  the  ^4th  of  August  1820,  the  4th  of  September 
1821,  and  the  19th  of  September  1821.  The 
^)peal  came  oo  to  be  heard  before  the  House  on 
the  14th,  17th,  and  21st  days  of  March  1825, 
and  the  iilst  day  of  May  1826,  when  it  was 
ordered  and  adjudged,  "  That  the  ssdd  several 
«  decr^^  complained  of  should  be  reversed,  and 
«*  that  the  Court  of  Chancery  of  the  Great  Sessions 
<*  of  the  several  counties  of  Glamorgan,  Brecon,  and 
<<  Radnor  should,  upon  application  made  to  it  on 
<*  the  part  of  the  then  Appellants,  or  either  of 
<<  them,  proceed  to  re-hear  the  said  cause,  and 
*<  upon  such  re-hearing,  to  ascertain,  adjudge,  and 
**  decree,  in  case  that  court  should  find  itself  able 
"  so  to  do,  without  further  inquiry  and  infonn- 
<*  ation,  what  equitable  rights  and  interests  of  any 
«•  nature  the  then  Appellants  and  the  then  Re- 
"^spondent  James  Spencer  respectively  had  in  the 
"  estate  appointed  and  conveyed  by  the  deeds  of 
«« the  1st  and  2d  of  February  1814,  in  the  plead- 
**  ings  of  this  cause  mentioned,  under  the  efiect  of 
«•  which  the  then  Respondent  Thomas  James  was 
"  to  be  considered  originally  as  a  trustee  for  the 
"  then  Appellant  James  Price  only,  unless  the 
«<  contrary  should  be  clearly  established  by  the 
**  said  James  Spencer,  and  in  such  case  should 
«•  proceed  to  give  such  relief,  and  make  such 
**  orders  respecting  costs  as  should  appear  to  be  just; 
*<  and  in  case,  upon  such  re-hearing  as  was  thereby 
««  directed,  the  court  should  find  itself  unable  so 
*'  to  ascertain,  adjudge,  and  decree  without  further 
«*  enquiry  and  information,  then  the  court  was  to 
**  direct  all  such  enquiries  to  be  made,  either  by 


^J?^  ^evidence,  and  with  respect  to  costs  then  already 
%^  ordered  and  taxed,  or  ordered,  taxed,  and  paid 
by  the  Appellants,  or  either  of  them ;  the  Ap- 
mi^  pellants  were,  and  each  of  them  was  to  be  at 
t  i|?^'liberty  te  apply  to  the  court  touching  the  same, 
BgP*<or  the  taxation  or  repayment  of  the  same  as  they 
ji^«  or  either  of  them  might  be  advised/' 
^  '  The  Respondents  having  applied  to  the  court 
^below  to  have  the  cause  re-heard  according  to  the 
SJOrder  of  the  House  of  Lords,  the  cause  came  on 
P  ite  be  re-heard  on  the  10th  of  April  1827,  before 
ihe  Justices  of  the  Great  Sessions,  and  was  con* 
finued  by  adjournments  upon  the  11th  and  12th 
of  the  same  month,  when,  after  receiving  and 
ring  the  same  proofs  and  evidence  as  had  been 
itfttlduced  and  heard  in  the  former  hearings  of  this 
in  which  also  such  parts  of  the  answers  of 
e  Appellant  James  Spencer  as  had  been  i^ad 
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\    •*  trial  of  issue  or  issues,  or  by  reference  to  the       r83l . 

''    **  registrar  or  other  proper  oflScer,  or  both,  by  such 

*^    ^  trial  and  reference  as  should'  appear  to  the  court 

^    ••to  be  necessary  to  be  had  and  made  in  order  to 

I   ^  enable  the  court  to  ascertain,  adjudge,  and  de- 

'  *  ^  cree  what  equitable  rights  and  interests  the  said 

^  ^  then  Appellants  and  Respondent  James  Spencer 
■^' ^•'respiBctively  had  in  the  same  estate,  and  what 
^  border  and  decree,  as  to  relief  and  costs,  ought 
^'Jf  to  be  made,  and  in  such  last^mentioned  case 
BJ^#  should  reserve  the  consideration  of  further  direc- 
*i^tions  and  costs  until  after  such  inquiries  should 

*y^be  made;  and  upon  such  re-hearing  as  was 
3  Ml*  directed,  the  said  James  Spencer  was  to  have 
JftW  the  benefit  of  such  parts  of  his  answers  as  evi- 
■i^^dence,   which   on   the   former  re-hearing  were 

%<f^nsA  on  the  part   of  the   then  Appellants   as 
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18S1.  by  the  Respondents  as  evidence  at  the  former 
hearings  were  included,  the  counsel  both  for  the 
Appellants  and  Respondents  were  asked  by  the 
Court,  if  either  of  them  could  or  were  desirous  to 
bring  forward  any  additional  evidence,  should  the 
court  think  fit  to  direct  the  trial  of  an  issue  or 
a  reference  to  the  registrar  for  that  purpose,  wha 
the  counsel  both  for  the  Appellants  and  Respond- 
ents declared  that  they  were  not  desirous,  nor 
could  they  bring  forward  any  additional  evidence 
in  support  of  their  respective  cases,  should  any 
such  issue  or  reference  to  the  registrar  be  directed 
and  they  respectively  declared  that  they  were  ded- 
rous  of  obtaining  the  judgment  of  the  court  upon 
the  evidence  which  was  then  before  it.  The  Court 
thereupon  directed  the  registrar  to  take  a  note  of 
the  above  declarations  of  the  counsel  of  the  Ap- 
pellants and  Respondents,  in  order  to  prevent  the 
possibility  of  any  mistake  occurring  thereafter  on 
the  subject. 

On  the  29th  of  August  1827,  accordingly,  a 
decree  was  made,  whereby,  after  stating  that 
neither  the  Appellants  nor  either  of  them,  nor 
the  Respondents,  desired  any  issue  or  any  refer- 
ence to  the  registrar,  or  to  make  any  further  inqui- 
ries into  any  of  the  matters  in  the  pleadings  j 
mentioned,  to  enable  the  court  to  ascertain  what  ' 
equitable  interest  the  said  Respondents  or  the  Ap 
pellant  James  Spencer  respectively  took  in  the  said 
estate  in  the  pleadings  mentioned,  and  after  stating 
that  the  Appellants  and  Respondents  had  admitted 
that  they  had  no  further  proofs  to  adduce  before  a 
jury  or  to  the  registrar,  declared  that  the  Appellant 
James  Spencer  had  not  any  equitable  right  or 
interest  of  any  nature  or  kind  whatsoever  in  the 
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estate  and  premises  comprised  in  the  indentures  of  18S1. 
hdSise  and  release  of  the  1st  and  2d  days  of  February 
1814,  in  the  pleadings  mentioned,  and  that  the 
Appellant  Thomas  James  was  originally  a  trustee 
of  the  said  estate  and  premises  for  the  said  Re- 
i^ondent  James  Price  only  under  .the  same  inden- 
tares :  and  it  was  ordered,  that  the  said  Thomas 
James,  as  such  trustee  as  aforesaid,  should  release 
and  convey  all  his  the  said  Thomas  James's  estate 
lind  interest  in  the  said  estate  and  premises,  unto 
die  Respondent  William  Augustus  Gott,  his  heirs 
isad  assigns,  upon  the  trusts  of  the  indenture  of 
release  of  the  1st  of  August  1818,  in  the  pleadings 
mentioned,  and  for  that  purpose  that  the  Appellant 
iliomas  James  should  forthwith  execute  the  said 
itidenture  of  lease  of  the  31st  of  July  1818,  and 
die  indenture  of  release  of  the  1st  of  August  1818 ; 
and  it  was  further  ordered,  that  the  said  Appel- 
lant James  Spencer  should  forthwith  pay  to  the 
Respondent  William  Augustus  Gott  the  sum  of 
C^44/.  155.  lld.y  paid  by  him  to  the  said  James 
Bpencer,  being  the  costs  of  the  Appellants  James 
Spencer  and  Thomas  James,  taxed  in  the  original 
cause;  and  it  was  referred  to  the  registrar  of 
that  Court  to  tax  the  said  Respondents  James 
Price  and  William  Augustus  Gott  their  costs 
of  the  suit  in  the  Court  of  Great  Sessions,  except 
luch  costs  as  had  been  incurred  on  account  of  any 
amendments  made  in  the  pleadings  in  the  said 
cause,  and  on  account  of  or  in  respect  of  the  issues 
directed  in  the  said  cause,  and  which  costs  respect- 
ing the  issues  were  to  be  borne  by  such  of  tire  said 
parties  by  whom  the  same  were  respectively  in- 
curred ;  and  it  was  further  ordered  and  directed 
that  the   said  registrar  should  tax   the    Appel- 
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1831.  lant  Thomas  James  his  costs  of  this  suit  incurred 
in  the  said  Court  of  Great  Sessions,  from  the  first 
proceedings  in  that  court  to  the  final  hearing  and 
judgment,  including  such  costs  of  the  said  issues 
directed  in  this  cause,  as  had  been  borne  by  the 
said  last-named  Appellant;  and  it  was  further 
ordered  and  directed,  that  the  said  Appellant 
James  Spencer  should  forthwith  pay  such  respec- 
tive costs  to  the  said  Respondents  James  Price 
and  William  Augustus  Gott,  and  to  the  other  Ap- 
pellant Thomas  James,  respectively,  when  they 
should  be  so  severally  taxed  and  ascertained  as 
aforesaid. 

From  this  decree  the  appeal  in  the  present  case 
was  presented  by  James  and  Spencer. 

On  the  part  of  the  Appellants  it  was  argued  that 
the  facts  appearing  on  the  pleadings  and  depositions 
showed  that  there  was  an  equitable  interest  in 
the  Appellant  James  Spencer,  in  the  estate  in 
question,  and  that  interest,  whether  the  Respon- 
dent William  Augustus  Gott  had  notice  of  it  or 
not,  ought,  as  prior  in  time,  to  have  preference 
over  his  interest,  that  being  also  equitable  merely; 
that  in  any  event,  it  ought  to  have  been  referred 
to  a  jury  or  to  the  registrar,  to  ascertain  the  fact 
of  the  Appellant  James  Spencer's  interest;  that 
the  Respondent  William  Augustus  Gott  having 
joined  the  other  Respondent  James  Price  as  a 
complainant  in  the  suit  below,  their  interests  and 
cases  were  identified  for  all  the  purposes  of  the  suit 

On  the  part  of  the  Respondents  it  was  argued 
that  the  decree  and  the  entry  in  the  registrar's 
book  was  conclusive  evidence  that  the  Appellants 
did  state  to  the  Court  that  they  did  not  desire  any 
issue  or  reference  to  the  registrar  of  the  court,  or 
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to  make  any  further  inquiries  into  any  of  the  mat-       1831. 
ters  in   the  pleadings   mentioned,    to  enable  the 
Court  to  ascertain  what  equitable  interests  the  Re-  v 

[     Bpondents  and  the  Appellant  James  Spencer  re- 
i    flpectively  took  in  the  estate,    and  that  they  did 
[1    admit  "  that  they  had  no  further  proofs  to  adduce 
I    before  a  jury  or  to  the  registrar ;  *'  that  the  only 
5j^  evidence   which    the    Appellant  James    Spencer 
\i   adduced  in  support   of   his  claim   to   be  jointly 
^    interested   with   the  Respondent  James   Price  in 
y    the  purchase   from   the   said   Walter   Price,    was 
r    the  account  in  writing  set  forth  in  the  schedule 
to  the  last  named  Appellant's  answer,  which  ac- 
,    count  it  was  proved  that  the  Respondent  James 
Price  was  induced  to  sign  in  consequence  of  undue 
,    influence    exercised  over  him   by  the   Appellant 
:    James  Spencer,  and  that  at  a  considerable  distance 
.    of  time   from  the  period  of  the  purchase   from 
.    Walter  Price,    and  not  till  the   Appellant  James 
Spencer  had  discovered  that  it  had  become  a  very 
profitable  purchase ;  that  the  supposition  that  the 
.    Appellant  James  Spencer  was  to   become  jointly 
interested  with  the  Respondent  James  Price  in  the 
purchase  from  Walter  Price,  was  inconsistent  with 
the  whole  tenor  of  his  conduct  in  reference  to  the 
purchase,  with  the  terms  of  the  agreement  of  the 
S5th  of  October  1811,  with  the  manner  in  which 
the  payment  of  the  consideration  for  such  purchase 
was  provided  for,  and  with  all  the  facts  in  evidence 
relating  to  such  purchase;  that  even  assuming  that 
the  Appellant  James  Spencer  had  established  his 
claim  to  be  jointly  interested  with  the  Respondent 
James  Price,  in  the  purchase  from  Walter  Price, 
he  had  wholly  failed  in  proving  that  he  was  inter- 
ested in  the  estate  purchased  from  Thomas  Jone^ 
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1831.       and  that  the  supposition  was  contradicted  by  t« 
express  declaration  of  trust  contained  in  the  inde^ 
tures  of  the  1st  and  2d  of  February  18U,  to  J 
wliich  the  estates  in  question  were  conveyed  to  the 
Appellant  Thomas  James,  as  a  trustee  for  the  Re- 
spondent James  Price,  and  which  were  prepared 
and  attested  by  the  Appellant  James  Spencer,  who 
then  acted  as  the  attorney  of  Thomas  Jones;  that 
even  assuming  the  Appellant  James  Spencer  to 
have  been  interested  in  the  estate  purchased  from 
Thomas  Jones,  nevertheless  the  Appellant  Thomas 
James  ought  to  be  compelled  to  convey  the  estate 
and  premises  to  the  Respondent  William  Augustus  - 
Gott,  upon  the  trusts  of  the  indentures  of  the  Slst 
of  July  and  the  1st  of  August  1818,   so  far  as 
the   interests   of  Gott  extended,   inasmuch  as  it 
was  proved  that  James  Spencer  had  notice  that 
Walter  Wilkins  and  William  Augustus  Gott  respec- 
tively were  about  to  advance  their  monies  upon 
the  security  of  the  estates,  and  did  not  inform    , 
Walter  Wilkins  or  William  Augustus  Gott  that  he    | 
had  or  claimed  any  interest  therein. 

For  the  Appellants 

Sir  Edward  Sugden  and  Mr.  Knight. 

For  the  Respondents, 

Mr.  Pembei^ton  and  Mr.  Reynolds. 


Oct.  12.  Lord  Lyndliurst^    after    stating  the  order  of 

the  House  made  upon  the  former  appeal,  pro- 
ceeded as  follows  :  —  In  consequence  of  this  order 
pronounced  by  your  Lordships,  an  application  was 
macTe  for  a  re-hearing  to  the  Court  below.  The 
cause  was  again  heard,  and  upon  that  re-heariog 
the  Court  pronounced  a  decree,  from  which  this 
appeal  has  been  preferred  to  your  Lordships'  House; 
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and  it  is  upon  this  appeal  I  am  to  move  for  your      J^^^- 
Lordships*  judgment. 

When  the  case  came  on  for  hearing  in  the  Court  ^ 

below,  the  Court  was  of  opinion  that  the  Re- 
spondent, Thomas  James,  was  originally  a  trustee 
for  the  Appellant,  James  Price,  only.  This  House 
had  decided,  that,  according  to  the  effect  of  the 
deed,  that  was  to  be  considered  as  the  case,  unless 
the  contrary  was  proved  by  clear  and  distinct 
evidence.  The  Court  below,  when  they  came  to 
consider  all  the  facts  of  the  case,  were  of  opinion 
that  there  was  no  evidence  to  vary  the  effecj  of 
the  deed,  and  they  therefore  decided,  conformably 
with  the  order  of  your  Lordships*  House,  that 
Thomas  James  was  to  be  considered  originally  as 
a  trustee  for  the  Appellant  James  Price  only. 

The  remaining  question  for  consideration  was, 
what  were  the  equitable  interests  as  between  James 
Spencer  and  James  Price  ?  The  Court  below  went 
into  a  long  investigation  of  the  facts  of  the  case ; 
and  they  were  satisfied,  upon  the  whole  evidence 
taken  together,  that  there  was  no  equitable  interest 
whatever  in  James  Spencer.  The  Court  therefore 
came  to  the  decision,  not  only  that  in  the  first 
instance,  according  to  the  deed,  the  interest  was  in 
James  Price  only,  but  determined  also  that  in  the 
course  of  the  transaction  there  was  nothing  to  show 
any  interest  whatever  in  James  Spencer. 

When  this  case  was  heard  at  your  Lordships' 
bar,  I  attended  closely  to  the  evidence  and  to  the 
arguments  of  counsel,  for  the  purpose  of  making 
up  my  mind  as  well  as  I  could,  with  the  assistance 
of  the  other  noble  Lords  who  were  present,  whether 
I  could  bring  myself  to  the  same  conclusion  as  that 
drawn  by  the  Court  below ;  and  I  must  say,  that 

1 1  4 


474  CASES   IN   THE   HOUSE   OF   LORDS 

18S1.  at  the  time  of  the  hearing  I  agreed  in  the  condti- 
sion  which  had  been  drawn  by  the  inferior  Court. 
I  have,  since  that  time,  and  within  a  few  day^ 
very  carefully  read  over  the  answer  and  all  the 
pleadings,  and  every  part  of  the  evidence;  and  the 
review  I  have  taken  of  the  case  has  confirmed  my 
original  impression.  My  opinion  therefore  is,  that 
the  Court  below  has  drawn  a  right  conclusion  fi'oai 
the  premises.  I  think  your  Lordships,  if  you  went 
tlirough  the  evidence,  would  be  satisfied  that  this 
conclusion  is  correct,  and  that  there  is  no  equitable 
interest  in  James  Spencer.  I  should  advise  your 
Lordships,  therefore,  to  affirm  the  decree. 

Judgment  affirmed,  with  lOOL  costs. 
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ENGLAND. 


(court  of  exchequer.) 


Thomas  Wilson Appellant; 

William  Baron  Kensington  andi  t>  «      ^^/« 
Edward  Meredith     -    -     -     .] Respondents. 


Upon  a  bill  for  tithes  by  the  lessee  of  a  prebendary  against  the 
occupier  of  a  farm,  he  by  way  of  defence  suggested,  that 
his  farm  was  part  of  the  possession  of  a  dissolved  monastery, 
that  the  farm  was  situate  in  a  district  which  had  formerly 
been  a  distinct  parish,  and  was  still  distinct  in  some  respects, 
that  all  the  lands  in  that  district  had  paid  from  time  imme- 
morial only  one-twentieth  instead  of  one-tenth  of  the  pro- 
duce, and  that  the  other  twentieth  was  a  portion  of  tithe 
belonging  to  the  farm  as  part  of  the  lands  of  the  dissolved 
monastery : 

Held,  that  assuming  the  district  to  have  been  a  distinct  parish, 
the  presumption  arising  from  evidence  tending  to  prove  one 
moiety  to  have  been  a  portion  of  tithes  is  rebutted,  the  other 
moiety  not  being  accounted  for,  and  that  the  common  law 
right  of  the  parson  to  tithes  applied  as  much  to  the  whole  of 
two  united  parishes  as  to  the  tithes  of  one  of  the  parishes 
before  the  supposed  union. 


JLHE  Respondents  filed  their  bill  of  complaint  in 
the  Court  of  Exchequer,  on  the  30th  of  May,  1826, 
against  the  Appellant,  and  also  against  one  Stephen 
Pugh.  The  bill  was  afterwards  amended,  and  J.  C. 
Severn,  and  David  Lloyd,  Clerk,  made  Defendants. 
The  bill,  as  so  amended,  stated,  that  the  parish  of 
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J8S1.       Llanbister,  in  the  county  of  Radnor,  comprised 
several  townships,  and  among  others,  the  townships 
of  Gollon  and  Cefn  Pawl,  and  that  the  extent  and 
boundaries  of  each  of  the  said  townships  of  Gollen 
and  Cefn  Pawl  were  well'  known ;    and  that  in 
and  for   some   time   previous   to    the    month  of 
September,  1822,  Edward  Davies  was  the  lawful 
prebendary  and  parson  of  the  prebend,  prebendal 
church,   rectory,    and    parsonage   of   Llanbister, 
and  as  such  entitled  to  have,  receive,    and  take 
certain    tithes    yearly    arising   within    the    said 
parish    of  Llanbister    and    the    titheable   places 
thereof,  and  in  particular  was  entitled  to  have,  re- 
ceive, and  take  all  the  tithes,  both  great  and  small, 
yearly  arising,  growing,  renewing,  and  increasing 
within  such  parts  of  the  said  parish  of  Llanbister 
as  were  comprehended  in  the  said  townships  of 
Gollon  and  Cefn  Pawl ;  and  that  by  indenture  of 
lease  bearing  date  the  19th  day  of  September,  1822, 
and  made  by  and  between  the  said  Edward  Davies 
of  the  first  part,  the  said  Respondent  William  Baron 
Kensington  of  the  second  part,  Evan  Evans,  gen- 
tleman, and  Samuel  Church,  gentleman,  of  the 
third  part,  and  the  said  Respondent  Edward  M^ 
redith  of  the  fourth  part,  —  It  was  witnessed  th^-^ 
for  the  considerations  therein  expressed,  the  s^^^ 
Edward  Davies  did  demise,  grant,  and  to  farm  I  ^ 
unto  the  said  Respondent  William  Baron  Kensin^ 
ton,  all  that  the  said  prebend,  rectory,  and  parso^ 
age  of  Llanbister,  situate,  lying,  and  being  with^ 
the  said  county  of  Radnor,  with  all  and  singula 
the  chapels  thereunto  annexed,  houses,   edifice^ 
buildings,  glebe  lands,  tithes,  oblations,  obventions^ 
and  all  other  emoluments,  hereditaments,    rents^ 
casualties,  services,  commodities,  and  profits  what^ 
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soever,  to  the  said  prebend  and  parsonage  in  any  ,^^^* 
wise  belonging  or  appertaining,  as  fully  and  as 
laagely  to  all  intents  and  purposes  as  the  said  Ed- 
ward Davies  could  or  might  let  the  same,  to  hold 
to  the  said  Respondent  William  Baron  Kensington, 
his  heirs  and  assigns,  for  and  during  the  lives  of 
the  Honourable  Edward  Henry  Edwardes,  the 
Honourable  George  Warren  Edwardes,  and  the 
Honourable  Richard  Edwardes  (sons  of  the  said 
Respondent  William  Baron  Kensington),  and  the 
longest  liver  of  them,  at  the  yearly  rent  therein 
mentioned. 

The  Respondents*  bill  then  stated  livery  of 
seisin  of  the  said  prebend,  rectory,  and  parsonage, 
chapels,  houses,  lands,  and  appurtenances,  or  of 
such  parts  thereof  as  lay  in  livery  being  made  to 
the  said  Respondent  William  Baron  Kensington, 
and  that  the  above  named  Edward  Henry  Ed- 
wardes, George  Warren  Edwardes,  and  the  said 
Richard  Edwardes,  were  still  living,  and  stated  an 
under-lease  for  years  of  the  premises  to  the  Re- 
spondent Edward  Meredith  ;  and  that  the  Re- 
spondent Edward  Meredith,  as  under-lessee  of  the 
said  William  Baron  Kensington,  since  the  23d  day 
of  September,  1823,  had  been  and  still  was  entitled 
to  the  immediate  receipt  of  all  the  tithes,  both 
great  and  small,  yearly  arising,  growing,  renewing, 
and  increasing  within  such  parts  of  the  said  rectory 
or  parish  of  Llanbister,  as  were  comprehended  in 
the  several  townships  of  Gollon  and  Cefn  Pawl. 

The  bill  then  stated  that  the  Appellant,  and  the 
said  Defendant  Stephen  Pugh,  had  severally  held 
and  occupied  ever  since,  and  for  some  time  before 
Michaelmas  Day,  in  the  year  1824,  and  then  held 
and  occupied,  certain  farms,  parcels,  or  quantities 
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1881.       of  land,  and  other  tenements,  within  such  parts 
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the  said  parish  of  Llanbister,  as  were  comprised  i  ^s 

r. the  townships  of  GoUon  and  Cefn  Pawl,  or  in  oit  ^ 

of  those  townships ;  and  in  particular  the  said  De- 
fendant Stephen  Pugh  (among  other  lands,  tene- 
ments, and  hereditaments),  had  occupied  and  did 
occupy  as  aforesaid,  a  certain  farm  called  Brondre, 
containing  or  consisting  of  300  acres  and  upwards 
within  such  parts  of  the  said  parish  of  Llanbister 
as  were  comprehended  in  the  said  townships  of 
GoUon  and  Cefn  Pawl,  or  in  one  of  those  town- 
ships;  and   the   said  Appellant  Thomas  Wilson 
(among   other    lands,   tenements,   and    heredita- 
ments), had  occupied  and  did  occupy  as  aforesaid^ 
a  certain  farm  called  Cefn  Pawl,  containing  or 
consisting  of  200  acres  of  land  and  upwards,  with- 
in such  parts  of  the  said  parish  of  Llanbister  as 
were  comprehended  in  the  said  townships  of  Gollon 
and  Cefn  Pawl,  or  in  one  of  those  townships;  and 
that  the  Appellant  and  the  said  Defendant  Stephen 
Pugh  had  also   respectively,  ever  since  and  for 
some  time  before  Michaelmas  Day,  1824,  enjoyed 
and  exercised,   and   then  enjoyed  and  exercised, 
considerable  rights  of  pasturage,  as  common  of 
pasture,  on  and  over  certain  common   or  waste 
lands  situate  within  such  parts  of  the  said  parish  ^ 
Llanbister  as  were  comprehended  in  the  said  toW^* 
ships  of  Gollon  and  Cefn  Pawl,  or  in  one  of  thc^ 
townships ;  and  each  of  them,  the  Appellant  a-*^ 
the  said  Defendant  Stephen  Pugh,  had  in  each  y^^ 
since  Michaelmas  Day,  1824,  had  growing  a 
arising,  on  and  from  the  land  in  his  occupati 
within  such  parts  of  the  said  parish  as  last  afor 
said,  great  quantities  of  wheat,  &c,  and  divers  oth 
titheable  matters  and  things,  the  tithe  whereof  b 
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longed  to  the  said  Respondent  Edward  Meredith,       1881. 
as  such  under-lessee  as  aforesaid. 

The  bill  then  stated  that  a  composition  from 
year  to  year,  for  and  in  lieu  of  such  tithes,  had 
been  accepted  by  the  Respondent  Edward  Mere- 
dith, from  each  of  them  the  Appellant  and  the  said 
Defendant  Stephen  Pugh,  but  which  had  been  de- 
termined by  notice  at  Michaelmas  Day,  1825. 

The  bill  charged  that  the  said  David  Lloyd, 
vicar  of  the  parish  of  Llanbister,  claimed  some 
title  or  interest  to  or  in  the  tithes  which  were  the 
subject  matter  of  the  suit. 

The  bill  prayed  that  the  Appellant  and  the  said 
Defendant  Stephen  Pugh  respectively  might  be 
decreed  to  account  with  the  said  Respondent  Ed- 
ward Meredith,  for  the  single  value  of  the  tithes 
of  all  and  every  the  titheable  matters  and  things 
aforesaid,  and  might  pay  to  the  said  Respondent 
what  upon  such  account  should  appear  to  be  due 
to  him,  the  said  Respondent  thereby  waiving  all 
pains  and  penalties  which  had  been  incurred  by 
the  Appellant  and  the  said  Defendant  Stephen 
Pugh  respectively,  for  subtracting  and  not  setting 
out  the  said  -tithes  or  any  of  them,  and  for  general 
relief. 

The  Appellant,  by  his  answer  to  the  Respondents' 
original  bill  of  complaint,  admitted  the  title  of 
Davies  and  the  lease  to  Lord  Kensington ;  and  that 
he  had  from  and  before  Michaelmas  Day,  1824, 
down  to  Lady  Day,  1826,  held  and  occupied  the 
farm  and  lands  called  Cefn  Pawl,  in  the  said  bill  in 
that  behalf  mentioned  ;  and  that  he  did  during  the 
same  period  enjoy  and  exercise  considerable  rights 
of  pasturage,  as  common  of  pasture,  on  and  over 
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1831.       certain  common  or  waste  lands,  as  appurtenant  to 
the  said  farm  and  lands  called  Cefn  Pawl. 
V.  _^         The  Appellant  by  his  answer  then  stated,  that 
there  was  a  certain  lordship  or  manor  called  th^ 
Lordship  or  Manor  of  GoIIon,  in  the  said  county 
of  Radnor,  which  comprised  and  extended  ovej 
divers  townships  and  parts  of  townships  in  the  saic3 
county  of  Radnor ;  and,  amongst  others,  the  whcAe 
of  the  several  townships  of  GoIIon  and  Cefn  Pawl, 
which  several  townships  of  Gollon  and  Cefn  Pawl 
were  distinguished  by  well-known  boundaries ;  and 
that  he  believed  that  the  said  manor  or  lordship  of 
Gollon  was,  in  ancient  times,  a  parish  of  itself,  and 
still  was  so  in  reality  and  in   fact,   although  the 
same  in  modern  times  had,  by  reputation,  been 
considered  to  be  within  the  said  parish  of  Llanbi^ 
ter  and  other  adjoining  parishes  ;  and  in  particular 
that  the   parts  of  the  said  manor  or  lordship  of 
Gollon  which  comprised  the  several  townships  of 
Gollon  and  Cefn  Pawl  had  been,  in  modern  times, 
by  reputation    considered  to  be  within  the  said 
parish  of  Llanbister,  although  in  reality  and  fact 
not  so  J  and  that  the  Appellant's  farm  and  lands 
called  Cefn  Pawl,  and  the  said  common  or  waste 
lands  appurtenant  thereto,  which  were  situate  with- 
in the  said  townships  of  Gollon  and  Cefn  Pawl,  had 
been,  in  modern  times,  by  reputation  considered 
to  be  within  the  said  parish  of  Llanbister,  although 
in  reality  and  in  fact  not  so. 

He  further  stated  his  belief  that  one  moiety  of 
the  tithes,  as  well  great  as  small,  yearly  arising* 
growing,  renewing,  and  increasing  in  and  through* 
out  the  whole  or  most  parts  of  the  said  manor  or 
lordship    of   Gollon,   and    in    particular   in  and 
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throughout  the  parts  thereof  which  comprised  the  1881. 
said  townships  of  Gollon  and  Cefn  Pawl,  belonged 
to  the  late-dissolved  Monastery  of  Comehire,  or 
Cwm-hir,  in  the  county  of  Radnor,  before  and  at 
the  time  of  the  dissolution  of  the  said  monastery 
to  which  the  said  manor  or  lordship  of  Gollon  and 
the  Appellant's  said  farm  and  lands  called  Cefh 
Pawl,  with  the  said  rights  of  common  appurtenant 
thereto,  also  belonged ;  and  that  the  said  manor  or 
lordship,  farm  and  lands,  with  the  said  rights  of 
common  appurtenant  thereto,  and  moiety  of  tithes 
upon  the  dissolution  of  the  said  monastery  in  the 
reign  of  King  Henry  the  Eighth,  came  to  the 
crown,  and  the  said  farm  and  lands,  with  the  said 
rights  of  common  appurtenant  thereto,  and  a 
moiety  of  the  tithes  thereof  then  belonging  to  the 
said  Appellant,  the  owner  of  the  said  farm  and  lands 
called  Cefn  Pawl,  so  occupied  by  the  Appellant 
as  aforesaid  ^by  a  title  derived  from  and  under 
a  grant  or  grants  from  King  Henry  the  Eighth. 

He  further  stated  that  by  an  arrangement 
between  the  prebendaries  of  the  said  prebend,  pre- 
bendal  church,  and  parsonage  of  Llanbister  afore- 
said, and  their  lessees  and  the  vicars  of  the  said 
parish  of  Llanbister,  for  many  years  past,  the  said 
prebendaries  and  their  lessees  had  received  all  the 
tithes  yearly  arising,  growing,  and  renewing  and 
increasing  in  and  throughout  certain  townships 
within  the  said  parish,  and  the  said  vicars  have  re- 
ceived all  the  tithes  yearly  arising,  growing,  and 
increasing  in  and  throughout  certain  other  town- 
ships  within  the  said  parish,  and  that  for  many 
years  past  the  lessees  of  the  said  prebendaries  had 
claimed  to  receive  and  had  received  one  moiety  of 
the  tithes  yearly  arising,  growing,  renewing,  and 
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iBdi.       increasing  in  and  throughout  the  said  parts  of  the 
said  lordship  or  manor  of  Gollon,  \trhich  comprisecl 
the  said  townships  of  Gollon  and  Cefn  Pawl,  an(3 
in  modern  times  had  by  reputation  been  considered 
to  be  within  the  said  parish  of  Llanbister  as  afor&. 
said,  and  particularly  one  moiety  of  the  tithes  of 
the  Appellant's  said  farm  and  lands,  with  the  said 
rights  of  common  appurtenant  thereto;  but  whether 
the  said  lessees  of  the  said  prebendaries  had  re- 
ceived such  moiety  of  the  said  tithes  of  such  parts 
of  the  said  lordship  or  manor  of  Gollon  as  last 
aforesaid,  and  in  particular  of  the  Appellant's  said 
farm  and  lands,  and  the  said  rights  of  comtDon 
appurtenant  thereto  of  right,  or  in  what  particular 
right  they  had  so  received  the  same,  the  Appellant 
was  unable  to  set  forth  as  to  his  knowledge,  belieff 
or  otherwise. 

He  further  stated,  that  certain  tithes  were 
satisfied  by  the  payment  of  moduses  or  customary 
payments  within  the  said  parish  of  Llanbister,  and 
the  lessees  of  the  said  prebendaries  had  received 
the  moiety  of  tithes  within  the  said  parts  of  the 
said  lordship  or  manor  of  Gollon,  which  comprised 
the  said  townships  of  Gollon  and  Cefn  Pawl,  which 
they  had  received  as  aforesaid  upon  the  footing  rf 
the  said  moduses  or  customary  payments,  and  as 
to  one  estate  within  the  said  township  of  Gollon 
they  had  received  the  sum  of  13s.  4fd.  as  a  modas 
or  customary  payment  in  satisfaction  of  all  the 
tithes  which  they  claimed  to  receive  of  and  from 
such  estate,  but  such  moduses  or  customary  pay* 
ments  not  being  in  question  between  the  said  R^ 
spondents  and  the  Appellant,  birt  the  right  only  of 
the  said  Respondents  to  the  moiety  of  the  tithes  of 
the  Appellant's  said  farm  and  lands,  and  the  said 
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rights  of  common  appurtenant  thereto,  which  had       IBSI. 
never  been  received  by  the  lessees  of  the  said  pre- 
bendaries, the  Appellant  did  not  think  it  material 
to  set  forth   and   state   the   particulars  of  such 
moduses  or  customary  payments. 

The  Appellant  then  by  his  answer  admitted  it 
to  be  true  that,  from  some  time  before  the  23d 
day  of  September,  1822,  until  Michaelmas  Day  in 
the  year  1825,  a  certain  composition  for  and  in 
lieu  of  the  said  moiety  of  the  said  tithes  of  the 
Appellant's  said  farm  and  lands,  and  the  said  rights 
of  common  appurtenant  thereto,  claimed  by  the 
lessees  of  the  said  prebendaries,  was  agreed  to  be 
accepted,  and  was  in  fact  accepted,  by  the  said 
Respondent  Edward  Meredith,  from  the  Appellant 
from  year  to  year,  and  that  such  composition  was 
determined  by  notice  at  Michaelmas  Day,  1825; 
but  that,  notwithstanding  the  determination  of  the 
said  composition  as  aforesaid,  the  said  Respondent 
Edward  Meredith  had  agreed,  without  prejudice  to 
the  question  in  dispute  between  the  parties,  to  ac- 
cept, and  had  continued  to  accept,  from  the  Ap- 
pellant the  same  composition  for  and  in  lieu  of  the 
said  moiety  of  tithes  of  the  Appellant's  said  farm 
and  lands,  and  the  said  rights  of  common  appur- 
tenant thereto  theretofore  claimed  and  received  by 
the  lessees  of  the  said  prebendaries  as  aforesaid, 
but  that  the  Appellant  had  not  in  any  manner  set 
out  or  rendered  to  the  said  Respondents  the  other 
moiety  of  the  said  tithes  of  the  Appellant's  said 
farm  and  lands,  and  of  the  said  rights  of  common 
appurtenant  thereto,  or  made  them  any  recompence 
or  satisfaction  for  or  in  respect  thereof,  and  under 
the  circumstances  therein-before  mentioned  he  had 
refused  and  did  refuse  so  to  do. 

VOL.  V.  K  K 
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18S1.  The  Appellant,  in  his  further  answer  to  the  Re- 

spondent's bill,  set  forth  a  description  of  all  the 
V.  lands  and    tenements   which,    since    Michaelmas 

Day,  18^4,  had  been  in  his  occupation,  &c. 

The  Defendant  John  Cheesement  Severn,  thte 
owner,  and  the  Defendant  Stephen  Pugh,  the  oc-^ 
cupier  of  the  Defendant  Stephen  Pugh's  farm  and 
lands  called  Brondre,  severally  put  in  their  answers 
to  the  bill. 

The  vicar,  Mr.  David  Lloyd,  by  his  answer, 
filed  on  the  3d  of  July,  1828,  after  adverting  to  the 
above-mentioned  division  of  the  parish  of  Llan- 
bister,  said,  that  he  did  not  claim  any  tithes  from 
the  townships  of  Gollon  and  Kefn  Pawl ;  for  that 
he  received  the  vicarial  tithes  and  dues  from  an- 
other part,  known  as  "  the  Lower  Division,"  of  the 
parish :  adding,  "  that  such  arrangement  has  been 
"  made  from  time  whereof  the  memory  of  man 
"  runneth  not  to  the  contrary,  as  he  has  heard  and 
"  believes/* 

The  cause  being  at  issue,  "admissions**  were 
entered  into,  in  order  to  save  the  expense  of 
proving  from  what  several  depositories  certain  an- 
cient writings  proposed  to  be  offered  in  evidence 
were  found.  But  the  writings  themselves  were  to 
be  received  only  "  if  and  so  far  as  they  were  re- 
"  spectively  admissible  evidence.**  By  the  same 
admissions,  proof  of  the  execution  of  modern 
deeds  was  dispensed  with. 

On  the  part  of  the  Respondents  a  terrier  was 
produced  from  the  registry  of  the  Archdeacon 
of  Brecon,  within  whose  archdeaconry  the  parish 
of  Llanbister  is  situate,  made  on  the  17th  ^ 
March,  1720,  and  renewed  and  confirmed,  and 
signed  by  the  vicar,  curate,  churchwardens,  and 
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seventeen  of  the  principal  parishioners  of  Llan-  18S1. 
bister,  on  the  4th  of  October,  I757.  The  follow* 
ing  are  among  the  most  important  of  its  con- 
tents :  —  Easter-offerings  are  payable  to  the  vicar 
by  every  inhabitant  of  the  parish^  and  four-pence 
is  payable  yearly  to  the  parish  clerk  or  sexton^ 
hy  every  housekeeper  in  the  parish  "  who  farms  " 
[lands  of  the  value  of]  "  forty  shillings  per  an- 
"num,  or  keeps  a  team:*'  the  tenth  of  all  corn 
and  grain  raised  in  tlie  said  parish^  except  within  the 
manor  qf  Gollon,  is  due  in  kind  -y  and  other  articles 
are  titheable  in  a  customary  manner :  **  but  in 
'*  that  parte  of  the  said  parishe  which  is  in  the 
*•  said  lordship  or  manor  of  Gollon,  being  abbey 
"  lands,  there  is  but  the  moiety  of  one  halfe  parte 
"of  all  the  tithes  before  mentioned  due  and  pay- 
**  able  by  the  custom  oftlie  said  manor. ^*  This  was 
the  only  documentary  evidence. 

The  testimony  of  witnesses  was  also  read  on  the 
part  of  the  Respondents. 

William  Lewis,  aged  seventy-two,  was  born  in 
the  parish  of  IJanbister,  and  had  known  it  ever 
since  his  infancy;  was,  for  about  twenty  years, 
«<  vestry  clerk  of  the  said  parish ;  '*  rented  and  oc- 
cupied the  farm  in  question,  called  Kefn  Pawl 
farm,  belonging  to  the  Appellant,  for  about  eight 
years,  and  quitted  it  about  six  years  before  his 
examination.  His  testimony  is  to  the  following 
^ect :  —  The  parish  of  Llanbister  consists  of  two 
divisions,  called  the  Upper  Division  and  the  Lower 
Division;  the  former  comprising  two  townships, 
*^ed  Gollon  and  Kefn  Pawl.  The  farm  in  ques- 
tion, and  that  part  of  Llwyngoch  Hill  over  which 
the  occupier  of  the  farm  has  right  of  common, 
%e  situate  in   the   upper  division  of  the  parish. 
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1831.       The  upper  division  supports  its  own  poor.    Occltt 
^"^^^^      piers  within  the  same   pay  their  poor-rates  an^ 


»•  church-rates  to  overseers  and  churchwardens  ai 

pointed   for  that   division.      Whilst  the  witne&ji 
occupied  the  farm,    <<  he  was  in  the  habit  of  Mca 
*^  paying  the  church-rates,  and  of  attending  mee^* 
"  ings  of  the  parish  qf  Llanbister,  for  the  puipoee 
"  of  settling  the  parish  accounts.'*     "  The  town- 
"  ships  of  Gollon  and  Kefn  Pawl  are  in  the  habit 
<'  of  bearing  and  paying  one  third  of  the  chufck 
"  rates.*' 

William  Williams,  aged  fifty-seven  years,  who 
stated  that  he  had  resided  in  the  parish  of  Llao- 
bister  since  he  was  three  or  four  years  old ;  filled 
the  situation  of  "  vestry  clerk  qf  the  said  pariilt* 
for  about  thirty  years,  and  that  of  "  parish  ckti 
"  qf  the  said  parish  for  about  twenty  years  /"  vA 
has  served  other  offices  in  the  hundred  witUi 
which  the  parish  is  situate,  as  well  as  within  the 
parish  itself;  and  he  spoke  from  his  own  know- 
ledge, and  also  from  information  which  be  had 
frequently  received  from  parishioners*  named 
Thomas  Jones,  Edward  Meredith,  and  Evan  Jonft 
who  died,  the  first  about  ten  years,  the  second 
four  or  five  years,  and  the  third  about  ten  or 
twelve  years,  before  the  examination  of  the  witneft 
at  the  respective  ages  of  eighty  or  thereabout 
nearly  ninety,  and  seventy-four  or  seventy-fivc» 
and  from  several  other  aged  people,  many  of  whom 
were  dead  when  the  witness  was  examined.  The 
purport  of  his  testimony  is  as  follows:— The 
farm  in  question  is  situate  in  the  parish  of  I^ 
bister  and  township  of  Kefn  Pawl.  Poor-ra*** 
and  church-rates  for  the  said  farm  and  the  cot»- 
mon  appurtenant  thereto  have  always,  so  long  •* 
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the  witness  can  recollect,  been  paid  by  the  occu-       IMI. 
{uers  thereof  to  overseers  of  the  poor  and  churcb- 
m^rdens  appointed  for  the  upper  division  of  the 
parish.    The  witness  had  received  the  tithes  of  the 
parish  of  Saint  Harmon,  for  the  persons  entitled 
thereto,  for  thirteen  or  fourteen  years,  down  to  the 
last  year  before  his  examination.     Great  part  (^ 
the  parish  qf  Saint  Harmon  is  within  the  manor 
4ff  GoUon :   and  the  witness  always  received  fall 
tithes  Jrom  the  occupiers  qfsuch  parts  qfthe  parish 
4is  lie  within  that  manor  ;  and  never  heard  any  ob- 
\    Jections  to  the  tithes  being  paid  in  fall. 
I         On  the  part  of  the  Appellants  the  following 
1    evidence  was  produced  :  — 

%        Charters  of  King  John,  Henry  the  Third,  and 

f    Edward  the  Third ;  whereby  the  abbey  of  Cwmhir, 

f    instituted  for  monks  of  the  Cistercian  order,  was 

\    endowed  with  {inter  alia)  the  manor  of  "  Gollon,** 

«3d  lands  called  Kefn  Pawl.    A  book  lodged  in  the 

British  Museum,  from  an  entry  in  which  it  appears, 

that,  in  12S3,  the  collegiate  church  of  Abergwylly 

was  founded,  for  secular  priests,  and  endowed  with 

several  advowsons,  among  which  was  *•  the  church 

*•  of  Llanbister  ;**  from  another  entry  it  appears, 

that,  by  a  charter  of  1299,  six  advowsons  were 

Ipranted  by  the  crown  to  the  Bishop  of  St  Davitfs, 

to  be  by  him  annexed  to  the  churches  of  Aber* 

gwylly  and  St  David's.    One  of  the  six  was  called 

the  church  of  "  Kollan." 

Minister's  accounts,  from  Michaelmas  in  the 
thirtieth  year  of  King  Henry  the  Eighth  to  the 
Michaelmas  following,  of  the  <<  lordships,  manors, 
*«  lands,  and  tenements,  and  other  possessions  what- 
^  soever,  as  well  temporal  as  spiritual,  belonging 
**  to  the  monastery,*'  of  Cwmhir,  which  had  bean 
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1831.  dissolved  in  the  twenty-seventh  year  of  the  reigning 
king.  "  The  demesne  lands "  are  mentioned  as 
,w««wv»  demised  to  John  Turner,  gentleman,  at  the  yearly 
rent  of  10s.  Under  the  head  of  "  Rents  in  GoUon," 
are  specified  eighty-one  tenements,  let  to  diflferent 
tenants,  at  rents  amounting  to  IJL  I4^s.  'Jd.y  which, 
with  18^.  8d.  for  the  rent  of  twenty-eight  bushels 
of  oatmeal,  "  price  of  the  bushel  8rf.,"  makes  the 
total  of  rents  in  Gollon  18/.  13^.  3d.  Among  the 
tenements  in  Gollon  are  "  Keven  y  Pawle,"  in  the 
tenure  of  Tevan  David  ap  Tevan,  at  the  yearly 
rent  of  S^.  4td. ;  and  another  "  Kevan  y  Pawle," 
in  the  tenure  of  Meredith  David  Phillips,  at  the 
yearly  rent  of  5s.  4k/. 

A  Grant  by  King  Henry  the  Eighth,  in  the 
thirty-seventh  year  of  his  reign,  to  Walter  Hendley 
and  John  Williams,  of  part  of  the  possessions  of 
the  dissolved  abbey  of  Cwmhir,  comprising  the 
scite  and  demesne  lands  of  the  monastery:  amongst 
other  rents,  the  rent  of  twenty-eight  bushels  of 
oatmeal  is  mentioned. 

A  Grant  by  King  Henry  the  Eighth,  in  the 
thirty-eighth  year  of  his  reign,  to  George  Owen 
and  John  Bridges,  of  other  part  of  the  possessions 
of  the  dissolved  abbey  j  viz.,  the  manor  of  GoUo^ 
and  certain  parcels  of  land  in  the  town,  fields,  o^ 
parish  \yillay  campisy  seu  parochid]  of  Gollon. 

A  Licence  granted  by  King  Edward  the  SixtF^ 
in  the  first  year  of  his  reign,  for  persons  claiming 
under  the  grant  of  37  Hen.  VIII.,  to  alienate  th  - 
premises  thereby  granted,  situate  in  the  manor 
Gollon,  with  appurtenances  lately  belonging  to  th 
abbey  of  Cwmhir. 

Inquisitio  post  mortem^  in  the  second  year 
Queen  Elizabeth,  on  the  death  of  John  Williafli 
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The   scite   and   demesne  lands   of  the  dissolved       1881. 
*  monastery,  are  among  the  property  of  which  he  is 
said  to  have  died  seised. 

Indenture  of  covenant,  dated  7th  of  May,  1565, 
whereby  Nicholas  Williams  covenanted  to*  convey 
and  assure,  to  William  Fowler  and  his  heirs,  the 
manor  of  GoUon,  the  scite  and  demesne  lands  of 
the  monastery,  "  and  divers  other  lands  and  tene- 
**  ments  in  the  town,  fields,  and  parishes  of  Llan- 
**  bister,  GoUon,  and  Cwmhie." 

Indenture  of  feoffment,  dated  25th  of  May, 
1565 ;  whereby  the  same  were  conveyed  and  as- 
sured accordingly. 

A  Licence  granted  by  Queen  Elizabeth,  in  the 
eighth  year  of  her  reign,  for  Nicholas  Williams  and 
Mably  his  wife  to  alienate  the  manor  of  GoUon, 
the  scite  and  demesne  lands  of  the  dissolved  mo- 
nastery, and  divers  tenements  in  GoUon,  to  WilUam 
Fowler  and  Edward  Herbert  and  their  heirs. 
There  was  no  description  of  parcels  otherwise 
than  as  in  fines  and  recoveries. 

An  extract  from  the  Parliamentary  Surveys  of 
ecclesiastical  benefices,  made  during  the  Common- 
wealth of  England  (A.D.  1648 — 1658),  beginning 
thus  :  —  "  All  that  prebend  or  parsonage  of  Llan- 
**  bister,  in^he  county  of  Radnor,  together  with  all 
**  ty thing,  corne,  fruits,  oJBFerings,  oblacons,  porcons 
**  of  tythj  commodities,  emoluments,  advantages, 
**  issue,  pffitts.,  and  hereditaments  whatsoever  or 
**  wheresoever." 

The  title  of  the  terrier  of  the  17th  of  March, 
1720,  and  4th  of  October,  1757,  before  produced 
on  the  part  of  the  Respondents,  in  the  following 
words;  viz.,  "A  true,  full,  and  perfect  terrier,  of  the 
^*  vicarage-house,  outhouses,  buUdings,  glebe-lands, 
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183I*       **  and  of  all  and  all  manner  of  tithes,  rate-tithcss*^ 
*^  portions   qf  titheSy  and   all  other   profits,  du&^ 
V'  «  duties,  and  customs  belonging  and  paid  unto  the 

<<  prebendary  and  vicarage  of  Llanbistar,  in  the 
^*  county  oi  Radnor,  as  foUoweth ;  viz," 

The  terrier  sets  forth,  in  detail,  the  various  pro- 
fits of  the  rectory  and  vicarage  respectively;  aad 
jstates,  that  all  arise  mthin  the  parish  qf  LloMbister. 

Title-deeds,  in  which  the  possessions  of  the  du- 
solved  abbey,  comprising  the  lands  in  question,  are 
described  as  situate  in  the  parish  of  Llanbister. 
In  some  of  tlie  deeds,  of  modern  dates,  the  advow- 
sons  of  the  curacy  of  the  chapel  of  Cwphir  is 
among  the  parcels,  and  the  word  "  tithes"  i&  among 
the  "general  words  added  to  the  parcels, "  followed, 
by  the  words  "  within  the  said  manor  of  GoUon," 
or  "  within  the  several  parishes,  townships,  \il- 
« lageg,  hamlets,  territories,  precincts,  or  placiss 
"of"  (among  others)  "Cwmhir,  Llanbister,  and 
"  Kevten  y  Pawl  or  Cefn  Pawl." 

Leases  granted,  by  the  Fowler  family,  one  in 
the  yew  1734,  one  in  1754,  two  in  1755,  and  one 
in  1764,  of  the  lands   in  question,    described  aS 
situate  in  the  parish  qf  Llanbister ^  at  certain  money 
rents,  together  with  tithes  of  kids,  geese,  and  pigs^ 
formerly  paid  to  the  monastery  of  Cwmhir,  or  witti 
other  cJiapel'dues. 

Two  nominations,  by  the  Fowler  family,  to  the 
curacy  of  the  Abbey  Chapel,  described  as  in  the 
parish  of  Llanbister. 

Accounts  of  stewards  of  the  Fowler  fiimily; 
sbowiag  the  receipt  of  pigs,  poultry,  and  other 
chapeil-dues. 

A  record  of  proceedings  in  the  Court  of  the 
Archdeacon  of  Brecon,  by  a  curate  of  the  Abbey 
Chapel,  in  the  year  1791,  to  recover  cha^l-dues 
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•  from  the  occupier  of  a  farm  in  the  upper  divi^iiQfl       1931. 

•  of  the  parish  of  Llanbister.  ^^Zr!^ 
r. ,  Accounts  of  parish-officers  ;  frooi  whicb  it  app  ^,^*^ 
i  p^ars,  that  the  collection  of  rates  for  the  uppf^r  aii4 
cipr  the  lower  division  is  distinct}  but  the  s^amf 
i.  accounts  contain  disbursements  for  ^aqraoieiM^U 
f  l^ead  and  wine  for  the  chapel,  wl^ich  is  situ9^^  W 
r  t||0  upper  division,  wd  for  the  dmrpb,  which  Uw 
f,  ia  tRe  lower  division. 

I  The  parol  evidence  cm  the  p^rtof  the  Appelant 
,fir9$  directed,  partly  to  anth^qticate  documeotaii 
slwt  principally  to  show  particulars  in  which  th^ 
{ ptpper  division  of  the  parish  of  Llanbister  uk^j  ]^ 
'ponaidered  a  district  separate  from  the  low^r  divL- 

Among  the  witnesses  deposing  as  to  these  p^rr 

^iM^ulars  was  William  I^wis,  who  was  also  fBxaminei} 
on  the  part  of  the  Respondents  as  above  stat^d^ 

^7be  result  of  his  testimony  appears  to  be  m 
#>llows : — 

The  manor  of  GoUon  extends  over  a  tract  of 
country  sixty  miles  in  circumference,  comprehend- 

'lug  two  entire  townships,  and  parts  of  five  other 
townships*  The  township  called  Gollon  lies  wilhii!! 
Ilbe  hundred  of  Knighton ;    and  the  township  of 

.J^Lefh  Paw]^  within  the  hundred  of  Kefh  Wys. 
These  two  townships,  though  in  different  hundreds, 
•re  united  for  many  purposes,  and  ar^  tog^h?i: 
gienerally  known  by  the  appellation  of  "  the  Uj^r 
•*  Division  of  the  parish  of  Llanbister,*'  or  "  Gollon 
*«  Division,*'  or  simply  "  Gollon/*  The  Appel- 
knt^s  farm  is  in  the  township  of  Kefh  Pawl. 

The  inhabitants  of  the  Gollon  or  upper  division 
of  the  parish  have,  from  time  immemorial,  con- 
tributed one  third  part  of  the  expense  of  the 
jrqpairs  of  Llanbister  church  :  for  which  compul- 
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1881.  sory  rates  have  been  levied.  There  has  always 
been  a  churchwarden  for  the  upper  division,  dis- 
tinct from  the  churchwarden  for  the  lower  division, 
of  Llanbister.  But  the  witness  considers  and 
believes  that  the  churchwarden  for  the  lower  divi- 
sion has  a  right,  and  is  bound  if  necessary,  in  con- 
junction with  the  churchwarden  for  GoUod,  to 
compel  the  payment  of  church-rates  by  the  inhabit- 
ants of  the  upper  division. 

Within  two  hundred  yards  of  the  ruins  of  the 
Abbey  Cwmhir,  stands  a  chapel  called  Abbey 
Cwmhir  Chapel.  This  chapel  was  built  by  Sir 
William  Fowler,  between  two  and  three  hundred 
years  ago,  i.  e.  shortly  after  his  having  purchased 
the  Abbey  Cwmhir  estate  from  the  grantees  of  the 
Crown.  It  has  a  burying-ground  and  a  baptismal 
font :  and  marriages,  baptisms,  and  funerals  have 
taken  place  there.  The  Fowler  family,  continuing 
owners  of  the  Abbey  Cwmhir  estate,  kept  the 
chapel  in  repair  at  their  private  expense,  until 
about  thirty-five  years  ago.  It  being  then  in  a 
state  of  decay,  and  Mrs.  Hodges,  owner  of  the 
estate  (who  was  the  sur\^iving  sister  of  Sir  Hans 
Fowler),  refusing  to  repair  the  same,  the  witness, 
Mr.  William  Lewis,  represented  the  matter  "  to 
**  the  principal  inhabitants  of  the  lower  division 
**  of  the  said  parish  of  Llanbister."  Upon  his 
application,  it  was  agreed  that  two  thirds  of  the 
expense  of  the  repairs  should  be  borne  by  the 
inhabitants  of  the  lower  division  of  the  parish,  and 
the  remaining  third  by  the  inhabitants  of  the  upper 
division.  The  contribution  by  the  former,  on  that 
occasion,  was  voluntary.  But  the  two  divisions 
have  ever  since  borne,  in  the  same  proportion,  the 
expense  of  keeping  the  chapel  in  repair. 
Each  division  of  the  parish  maintains  its  oW» 
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poor:  and  paupers  have  occasionally  been  removed       ijBSl. 
£t)m  one  to  the  other. 

The    same    witness    spoke    to    the   fact   of   a 
twentieth  part  of  the  produce,  or  half- tithe  only, 
liaving   been  paid  for   lands  in  the  townships  of 
Gollon  and  Kefn  Pawl,  and  for  the  rest  of  the 
lands  in  the  manor  of  Gollon ;  excepting  for  the 
Abbey  Farm,  which  pays  a  modus  of  13^.  4fd.  a 
year ;  and  excepting  for  lands  in  the  parish  of  St. 
HarmoTij  which  pay  full  tithes. 
•  .  The  Rev.  John  Picton  George,  curate  of  the 
chapel,  **  considers   the   district   or  place  called 
f*  Gollon,  in  the  county  of  Radnor,  to  be  a  parish  of 
^^f  itself,"  and  says,  such  is  "  the  general  reput- 
3**  ation.'*     But  "  he  doth  not  remember  to  have 
**^  heard  any  old  person  now  deceased  express  any 
-^^  opinion  or  belief  on  the  subject,  one  way  or  the 
f^  other.*'     He  says,  "  there  is  a  chapel  at  Gollon, 
*••  in  the  county  of  Radnor,  very  near  the  ruins  of 
*•  the  ancient  abbey  there,  which  chapel  is  usually 
:••  called  either  Abbey  Cwmhir,  or  Abbey  Cwmhir 
.••  Chapel,  or  Abbey  Cwmhir  Church.'* 

He  states,  however,  that  he  is  "  perpetual 
^  curate  "  of  this  "  Chapel,*'  and,  as  such,  "  is  en- 
^  titled  to  annual  payments,  under  the  denomination 
f*  of  chapeUdueSj  from  the  occupiers,  for  the  time 
f ^  being,  of  lands  and  tenements  within  the  town- 
f«  ships  of  Gollon  and  Kefh  Pawl ;"  setting  forth, 

"rin    detail,  the  sum  payable  for  every  such   tene- 
meJit.     The  amount  of  these,  with  augmentations 

_  of  the  cure  by  Queen  Anne's  bounty,  constitute 
.all  the  income  of  his  office. 

A  supplemental  cause  between  the  same  parties, 
Jbunded  on  events  which  happened  after  the  in- 
stitution of  the  original  suit,  was  ordered  to  be 
*-2ieard  on  bill  and  answers. 
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1881.  The  original  and  supplemental  causes  came  on 

to  be  heard  together,  before  Sir  William  Alexander, 
™        then  Lord  Chief  Baron,  on  the  26th  of  January,  the 
4th,  6th,  and  10th  of  May,  and  28th  of  June. 

On  the  24th  of  November,  1830,  the  Lord 
Chief  Baron  pronounced  his  decree,  wherd)yit 
was  referred  to  one  of  the  masters  of  the  Court  of 
Exchequer,  to  take  an  account  of  the  titbeSi  u 
well  small  as  great,  of  the  several  titheable  matten 
had,  by  the  Defendant  Stephen  Pugh  and  by  4e 
now  Appellant  Thomas  Wilson,  respectively,  &m 
the  lands  and  commons  in  the  pleadings  mentiooedi 
in  every  year,  since  Michaelmas  Day  1825,  being 
the  period  at  which  a  composition  in  the  pleadiogi 
mientioned  was  determined  :  And  the  Mast^  was 
also  to  take  an  account  of  barren  and  unprofitaUe 
cattle  and  sheep  kept,  by  the  same  parties  re^e^ 
tively,  on  their  said  respective  lands  and  coounonSi 
since  the  period  aforesaid,  and  of  the  value  of  the 
agistment  thereof :  And  the  said  master  was  to 
set  a  value  upon  the  tithes  of  the  said  titiieable 
matters  and  agistment,  and  ascertain  the  suflU 
due  from  the  said  parties,  respectively,  for  the 
same:  And  it  was  ordered  and  decreed,  that 
what  should  be  found  due  from  the  said  par* 
ties,  respectively,  upon  taking  the  said  accounts, 
should  be  answered  and  paid  by  them,  respectivel/f 
to  the  present  Respondents :  And  it  was  further 
ordered  and  decreed,  that  the  Respondents'  bilb 
should  be  dismissed,  as  against  the  Defendant 
David  Lloyd,  with  costs.  But  the  Court  did  not 
think  fit  to  give  any  costs,  to  either  of  the  other 
parties,  up  to  and  including  that  decree.  M^ 
the  cause  was  to  be  continued  in  the  pi^er  of 
causes,  to  be  further  heard  on  the  coming  in  (^ 
the  Master's  report :  until  which  time,  the  Courf 


OK    APPEALS   AND    WRITS   OF   ERROR.  49^ 

reserved  the  consideration  of  the  subsequent  costs       I88I. 
of  the  suit 

The  appeal  was  from  this  decree- 
For  the  Appellants, 
Mr.  Botekr  and  Mr.  Swann. 
It  appears  from  the  grant  of  King  Edward  I.  to 
,  David,  Lord  Bishop  of  St.  David's,  A.  D.  1299, 
that  there  was  a  church,  and  consequently  a  parish, 
of  KoHan  (GoUon)  in  the  diocese  of  St.  David's  at 
that  time.     And  the  grant  of  King  Henry  VIII. 
ItoF  George  Owen  and  John  Bridges  (37  Hen.  VIII.) 
<}f  the  manor  of  Gollon,  and  the  licence  of  King 
Ifedward  VI.   to  George  Owen,   to  alienate  the 
ihanor  of  Gollon  to  John  Williams  and  John  Gre^^ 
duim  (1  Edw.  IV.),  and  the  covenant  by  Nicholas 
"Williams  to  convey  the  manor  of  Gollon  to  William 
^  iWler  and  Edward  Herbert,  all  use  tlie  terms 
'  ••  parish  of  Golloriy*  so  that  it  my  be  inferred  from 
tfiese  documents  that  the  m^nor  of  Gollon,  at  the 
^  date  of  these  various  instruments,  constituted  a 
^  fnurisb  of  itself,  and  was  no  part  of  the  various 
''  fMUishes   within   which   it   has  been    reputed    in 
'-  ttiodern  times  to  be  situate. 

'  The  townships  of  Gollon  and  Cefn  Pawl,  al- 
*  though  reputed  in  modern  times  to  be  part  of  the 
'  ;farish  of  Llanbister,  yet  are  treated  as  a  separate 
^  (fivision  of  the  parish,  are  separately  perambulated, 
'have  a  separate  churchwarden,  levy  by  themselves 
^  a.  fixed  proportion  of  the  church  rate,  and  maintain 
k  Ibeir  poor  separately  from  the  other  division  of  the 
5  parish.  The  chapel  of  Abbey  Cwm-hire  has  the 
-^ochial  rights  of  baptism,  burial,  and  marriage 
'lielonging  to  it.  Baptisms  and  burials  still  take 
place  there,  but  marriages  have  not  been  solemnized 
^  it  of  late  years. 

It  appears  from  the  deeds  of  agreement  with  the 
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18S1.       convents  of  Strata  Florida  and  Alba  Landa,  that  it 
was  not  UNUSUAL  in  the  diocese  of  St  David^s,^ 

»; monastic  bodies  to  eryoy  a  part  of  the  tithes  of  their 

awn  lands.  The  abbey  of  Cwm-hire  was  of  the 
same  order  (the  Cistercian)  as  the  convents  of 
Strata  Florida  and  Alba  Landa. 

The  Abbey  of  Cwm-hire  was  seised  of  part  of 
the  tithes  of  its  own  lands  may  be  inferred,— 
1.  From  the  minister's  accounts  of  the  possessions 
of  the  abbey,  30  &  31  Henry  VIII.  (purporting  to 
be  an  account  of  its  possessions,  temporal  as  well 
as  spiritual),  where  the  reservation  of  twenty-eight 
bushels  of  oatmeal  from  its  lands  in  the  manor  of 
GoUen,  valued  at  I8s.  8rf.,  being  one  twentieth  of 
the  whole  value  of  the  lands,  including  the  oat- 
meal, 18/.  13^.  4fd.  points  out  strongly  that  theoat^ 
meal  was  a  payment  in  respect  of  the  abbe/s 
moiety  of  the  tithes  of  its  lands  in  the  manor  of 
GoUen.  2.  From  the  mention  of  "  tithes "  ia 
some  of  the  title-deeds  of  the  Fowler  family. 
3.  From  the  reservation  of  certain  tithes  in  the 
leases  granted  by  the  Fowler  family,  of  lands  within 
the  manor  of  GoUen,  part  of  the  possessions  of  the 
abbey,  **  as  the  same  had  been  accustomed  to  be 
**  paid  to  the  abbots  of  the  Monastery  of  Cwn- 
**  hire."  4.  From  the  payment  of  chapel-dues 
from  this  land  which  had  belonged  to  the  Abbey  rf 
Cwm-hire,  to  the  Fowler  family;  but  which  chapet 
dues,  for  many  years  past,  have  been  received  by 
the  curate  of  the  chapel.  These  chapel-dues  may 
be  a  render  in  lieu  of  the  oatmeal  mentioned  in  the 
minister's  accounts ;  that  the  render  is  of  a  spiritual 
nature  appears  from  the  proceedings  in  the  £cd^ 
siastical  Court  to  enforce  the  pa}'ment  of  it. 

The  nomination  of  the  curate  to  the  Chapel  of 
Cwm*hire  by  the  Fowler  family,  is  a  proof  of  ^^ 
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.    independence  of  the  parish  of  Llanbister,  and  of      1881. 
I    an  appropriation  of  tithes  to  the  abbey  of  Cwm- 
f.    hire,  to  whose  possessions  the  Fowler  family  suc- 
if    ceeded,  such  nominations  properly  belonging  to 
a    those  to  whom  the  tithes  are  appropriated.     The 

nomination  to  the  chapel  should  have  been  in  the 
SB  prebendary  of  Llanbister,  if  it  was  a  chapel  be- 
^x  longing  to  that  parish. 

gj-^  The  non-render  of  one  moiety  of  the  tithes  of 
f,i  Gollen  and  Cefn  Pawl  to  the  prebendary  of  Llan- 
2C  bister,  as  far  back  as  any  history  goes,  is  undis- 
j^j  puted  ;  and  the  withholding  of  one  moiety,  whilst 
-i^  the  other  moiety  is  paid,  is  very  different  from  a 
ij{  mere  non-render  of  any  tithes  which  may  be  sup- 
^p(»ed  to  have  arisen  from  neglect  or  accident. 
^  The  payment  of  one  moiety  of  tithes  excludes  the 
'^  ?  pwsibility  of  any  supposition  of  neglect  or  acci- 
^  dent.  There  must  have  been  a  legal  foundation 
:^.  for   the  withholding   of  the  other   moiety ;    and 

where  there  is  so  much  evidence  that  the  manor  of 
^0ollen  was  formerly  a  parish  of  itself,  and  that  the 
ri  Abbey  of  Cwm-hire  was  owner  of  one  moiety  of 
^  Ibe  tithes  of  the  manor  of  Gollen,  the  House  will  be 

anxious  to  refer  the  withholding  of  the  last  moiety 
^  of* tithes  to  these  foundations,  or  one  of  them. 
2. :  The  language  of  the  terriers  of  Llanbister  and 
"^liandewy  Istradenny,  and  of  the  Parliamentary 
^Survey,  favour  the  notion  of  the  prebendery  of 
"^Uanbister's  being  a  mere  portionist  of  tithes  in  the 

minor  of  Gollen. 
"^      The  Respondents'  bill  ought  to  be  dismissed,  as 
^  wgards  the  moiety  of  the  tithes  of  the  Appellant's 
^  j&rm   and  lands   which  is  in  dispute,  or  at  least 
^  ihere  ought  not  to  be  a  decree  for  an  account  of 

jSQch  moiety  of  tithes,  without  the  Respondents 

^&Bt  establishing  their  title  to  it  at  law.     The  bill 
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1$^*  ought  also  to  be  dismissed  as  regards  the  moiety  of 
the  tithes  not  in  dispute ;  the  Respondents  actually 
receiving  a  composition  for  them.  And  the  dis- 
missal of  the  bill,  it  is  submitted,  ought  to  be  with 
costs.  If  there  is  any  decree  against  the  Appellant, 
it  ought  to  be  upon  the  footing  of  the  parochid 
moduses  mentioned  in  the  Llanbister  terrier^  as  & 
as  regards  the  tithes  covered  by  such  moduses; 
the  Respondents  themselves  having  adduced  that 
terrier  in  evidence. 
For  the  Respondents, 
Mr.  Treslove  and  Mr.  Haslewood. 
The  Appellant  admits  that,  **  in  modern  times,'* 
the  lands  in  question  "  have,  by  reputation,  been 
"  considered  to  be  within  the  parish  of  Llanbister;" 
and  fails  to  prove  that  they  are  not  so  in  fact  The 
Appellant  has  not  attempted  to  show,  in  conformity 
with  his  answer,  that  the  lands  lie  within  a  parish 
commensurate  with  the  manor  of  GoUon.  And  if 
from  the  evidence  a  probabihty  arises,  that  the 
upper  or  GoUon  division  of  Llanbister  (which  is  a 
small  portion  only  of  the  manor  of  GoUon)  was 
once  a  distinct  parish,  a  stronger  probability  fol- 
lows, that  it  was  incorporated  with  Llanbister  at  a 
very  remote  perio^J.  No  trace  is  discernible  of  a 
chapel  having,  on  such  an  union,  been  endowed 
with  tithes.  On  the  contrary,  the  present  Abbey 
Cwmhir  chapel  appears  to  have  been  built  by* 
landlord,  for  the  convenience  of  his  tenants  resid- 
ing at  a  considerable  distance  from  their  parish 
church  ♦,  in  substitution  for  a  monastery,  recently 
dissolved,  at  which  they  had  been  accustomed  to 
attend  divine  service :  it  remained  a  simple  dona- 
tive in  his  family  until  augmented  by  Queen  Anne^^ 
Bounty  t  J  and  its  minister  appears  to  have  bee^^ 

•  1  Bum,  E.  L.  297.  t  See  2  Bum,  E.  L,  229,  SW»  ^^' 
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mpported  originally  by  indirect,  and  subsequently       1881. 
by  direct,  contributions  of  the  tenants  for  whom  it 
iras  designed* 

•  Having  baptism  and  sepulture  (originally  con- 
(Seded,  as  must  be  presumed,  by  the  vicar,  with  the 
mnsent  of  the  bishop  and  patron),  this  may  be  a 
jforocfUal  chapel;  and,  with  regard  to  spiritual 
Doncems,  such  a  chapel  is  scarcely  distinguishable 
Enom  a  church.  But  its  temporal  appendages  are 
iridely  different  *  The  curate  of  such  a  chapel  is 
iot  entitled  to  tithes  of  common  right,  though 
»pable  of  holding  them  by  actual  endowment ; 
md  is  more  frequently  (as  in  the  present  instance) 
Kipported  by  a  temporal  revenue. t  The  inhabit- 
ttits  of  a  district,  by  exclusively  frequenting  a 
parochial  chapel  and  keeping  it  in  repair,  are  not 
OBiidered  less  chargeable  for  repairs  of  the  mother 
ahurch  {Anon.  I7  Vin.  576.  pL  9.)t>  ^^^9  ^Y  inain- 
buning  the  capellan  at  their  sole  charge,  are  they 
pelieved  from  rendering  tithes  to  the  incumbent  of 
liie  church.  §  Accordingly,  the  inhabitants  of  the 
ho>wnships  of  GoUon  and  Cefn  Pawl  have  always 
been  subject  to  compulsory  church  rates,  and  to 
payment  of  tithes,  both  great  and  small,  to  the 
QBCtor  or  vicar  of  Llanbister.  Whether  the  proper 
fuantum  of  tithes  has  been  paid,  is  a  point  to  be 
leparately  considered* 

The  appointment  of  distinct  officers,  and  the 
levying  of  distinct  rates,  for  different  divisions  of 
the  parbh,  the  maintenance  of  its  own  poor  by 
ieach   division,    and    the   consequent   removal  of 
paupers  from  one  to  the  other,  are  not  peculiar  to 

*  ♦  See  1  Burn,  E.  L.  299,  SCO. 
t  See  1  Burn,  £.  L.  300  and  SOL   t  ^^^  1  Bum,  £.  L.  SO^ 
i  See  1  Bum,  E.  L.  801  and  303.  305. 
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]i63l*  lianbister.  Such  arrangements  are  authoiued  bf 
the  statute  13  &  14  Car.  2.  c.  12. ;  and  ha?e  beei 
repeatedly  recognised  and  sustained  by  oomts  of 
\siw. --- NichoUs  v.  Walker,  Cro.  Car.  394.}  Amu 
T.  Raym.  476. ;  The  Kingv.  Inhabitanisii'La^ 
ST.  R.  746.}  The  King  y.  Newelk  4,T.'BL9&^ 
In  Lianbister,  sacramental  bread  and  winefivAi 
church  are  provided,  and  Easter  dues  to  the  viar 
and  a  salary  to  the  parish  clerk  are  pud,  tf 
parishioners,  without  regard  to  the  district  or  dift 
sioa  in  which  they  reside }  and  the  parish  acooioii 
are  settled  at  general  meetings  of  parishioner* 

The  Appellant  has  failed  to  prove  that  tk 
Abbey  Cwmhir  was  endowed  with  a  moiety  of  tk 
tithes  in  question.  The  charters  of  endovmei 
have  been  produced,  and  found  not  to  coolii 
tithes  or  any  property  of  which  tithes  are  a  fiat 
And,  on  the  dissolution  of  the  abbey,  no  tiiiMi 
were  among  its  possessions,  of  which  an  accooi 
was  rendered,  by  the  proper  minister,  to  Kflf 
Henry  the  Eighth.  The  Appellant  has  failed  ^ 
prove  a  title  in  himself  to  a  moiety  of  the  tithes  ii 
question.  The  Appellant's  claim  (which  is  !«•• 
pounded  with  some  uncertainty)  seems  to  wetf 
a  double  aspect,  u  e.  he  claims  to  be  either  sdirf 
of  the  impropriate  rectory  of  a  parish  distinct  fh* 
Lianbister,  or  entitled  to  a  portion  of  tithes  in  tk 
parish  of  Lianbister. 

The  same  evidences  of  title  are  necessary  to  tf 
impropriate  rectory  as  to  an  advowson.  Still  moff 
strict  proof  is  required  of  title  to  a  porti(Mi  rf 
tithes.  To  establish  a  composition  real  t,  cw  ex* 
change  of  tithes  for  other  property,  and,  aforMh 

*  See  King  v.  NewM.  4  T.  R.  266. 

t  Haws  V.  StMiine,  2  Eag.  &  Y.  357-      Benndt  ▼.  ** 
Wight w.  324-.     Bennett  v.  Sk^ngton,  8  Eag.  Sc  Y.  8*7. 
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to  establish  an  alienation  of  tithes  without  recom-  lasi. 
pense*,  either  the  original  deed  must  be  produced, 
OTygenerally  speaking,  evidence  must  be  given  of  its 
having  once  existed.  Such  evidence  has  never  been 
dispensed  with,  except  where  a  deed  of  alienation 
might  be  presumed  from  a  chain  of  conveyances 
reaching  back  for  centuries,  t  But  the  Appellant 
has  no  muniments  of  title  at  all.  Grants  of  King 
Henry  the  Eighth,  dated  the  28th  of  July,  1545, 
and  the  8th  of  October,  1546,  are  the  avowed 
basis  of  his  claim.  And,  supposing  the  crown  to 
have  been  (though  it  does  not  appear  to  have 
been)  seised  of  the  rectory  of  a  distinct  parish, 
within  which  the  Appellant's  lands  are  situate,  or 
of  a  portion  of  the  tithes  of  Llanbister  parish,  nei- 
tba  of  the  royal  grants  contained  words  sufficient 
to  convey  such  property  to  the  grantees. 

The  grantees  themselves  were  not  considered 
entitled  to  a  rectory  or  to  a  moiety  of  tithes.  For 
the  licences  to  alien  which  they  obtained  did 
tiot  include  property  of  either  kind :  nor  was  any 
such  found  among  their  possessions,  when  inquisi- 
tions were  taken  on  their  decease. 

As  far  as  appears  on  the  title-deeds  produced, 
lUMie  of  the  parties  from  whom  the  Appellant  de- 
rives title  ever  made  the  moiety  of  tithes  now 
claimed,  or  any  rectory  or  tithes  whatever,  the 
subject  of  a  settlement,  will,  mortgage,  or  other 
c^OQveyance. 

Though  the  Respondents  and  those  under  whom 
hey  claim   have  been  accustomed  to  receive  a 

•  WMeyy.  Piatt,  3  Eag.  &  Y.  1179,  1180.  Oxenden  r. 
Sh'wier,  Id.  1384. 

t  Scott  V.  Airei/,  2  Eag.  &  Y.  342.  Strutt  v.  Baker,  Id.  421. 
^oxcrqft  V.  Parris,  Id.  487.  Williams  v.  Bacon,  1  Sim.  & 
*t\i.415-     See  Norbiiry  y.  Meade,  3  Bli.  211. 
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18S1.       moiety  only  of  their  legal  dues,   such  a  custom, 
being  essentially  unreasonable,  is  not  obligatoiy. 

The  witnesses  speak  to  usage  only  :  indeed,  [Nk 
rol  evidence  could  extend  no  farther.  And  dicre 
is  no  written  evidence,  of  a  right  to  retain  a  mcisij 
of  the  tithes  in  question ;  excepting  a  ternei; 
which  distinctly  states  such  retention  to  be  war* 
ranted  only  "  by  the  custom  of  the  manor." 

A  clue  to  the  origin  of  this  custom  is  afibrded 
by  evidence  of  the  district  over  which  it  extaidi 
having  been  ^*  abbey  lands,"  immediately  circoiB- 
jacent  to  a  monastery.  As  the  monks  might,  widi- 
out  difficulty,  have  occupied  these  lands,  and  wouU 
have  held  them  exempt  from  tithes  dum  proprb 
manibus  ejccotebantur,  it  was  not  unreasonable  ftr 
them  to  stipulate  with  the  incumbent  of  the  parish, 
that  their  tenants  should  be  subject  to  half-tidie 
only.  Such  an  arrangement,  once  made,  w« 
likely  to  grow  into  an  immemorial  custom ;  and, 
as  the  manor  also  belonged  to  the  monastery,  the 
practice  of  the  abbot  and  his  tenants  would  be 
"  the  custom  of  the  manor/* 

Such  motives  might  not  operate  universally 
among  the  incumbents  of  the  neighbouring  pa- 
rishes. Thus,  the  rector  of  St.  Harmon's,  under 
a  conviction  that  the  monks  could  not  conveniently 
cultivate  lands  in  his  parish,  might  refuse  to  narrow 
his  legal  right. 
Oct.  4.  Tlie  Lord  Chancellor.  —The  question  in  this  case 

is  between  the  parson,  who  is  prebendary  of  Llan- 
bister  and  also  rector  of  the  parish  now  including 
Gollon,  and  the  owners  of  lands  in  Gollon,  who 
refuse  to  pay  more  than  one  twentieth  of  the  pro- 
duce of  their  lands  for  tithe,  upon  the  ground  tltft 
they  have  never  paid  more,  and  that  no  payment 
of  tithes  has  been  demanded  as  due  to  the  parscm 
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from  the  owners  of  these  lands.     If  the  payment       l6si. 
does  not  amount  to  a  modus,  the  nonpayment,  or 
the  absence  of  a  claim  of  right,  is  unavailable. 
.    There  is  no  peculiarity  of  hardship  in  the  case  of 
B  these  parties.     It  is  the  rule  of  law  universally  ap- 
I  plicable.   The  parson  has,  by  common  law,  a  right 
I.  to  tithes,  and  there  is  no  such  thing  as  a  prescrip- 
£  tive  custom  de  non  decimando.    The  right  to  tithes 
I   follows  the  office,  and  if  it  could  be  proved  that 
I    there  had  been  in  no  instance,  since  1189,  a  per- 
•  caption  of  tithes,  the  proof  would  be  immaterial. 
(  I  find  no  fault  with  the  judgment,  except  that  it 
\  puts  the  case  as  a  question  of  fact 
y       A  custom  to  pay  one  twentieth  instead  of  a  tenth 
^  is  bad  in  law,  being  rank  as  a  modus,  and  the  Ap- 
.  pellants  were  bound  to  show  the  legal  origin  and 
^  commencement  of  the  custom.     Two  explanations 
^  have  been  suggested  :  —  first,  that  Cefn  Pawl  for- 
^  merly  belonged  to  a  separate  parish,  and  that  the 
parson  of  Llanbister  was  only  a  portioner  in  the 
^  acQoining  parish  of  GoUon,  and  that  as  parson  of 
Uanbister  he  could  only  prove  rights  co-extensive 
with  the  usage,  although  Llanbister  now  includes 
GoUon  by  union  j    secondly,  that  the  abbey  of 
.  Cwmhir  has  always  had  the  moiety  of  the  tithes 
of  Gollon.     This  might  account  for  the  parson  of 
Uanbister  having  only  a  portion  of  the  tithes} 
'  but  the  residue  of  the  tithes  is  not  accounted  for, 
.  and  the  proof  must  be  strict,  for  tithes  are  an  un- 
^  divided  thing.     It  cannot  be  argued  so  as  to  ex- 
^  empt  them  from  tithes,  that  one  twentieth  has  been 
^  usually  paid,  and  is  a  portion,  unless  it  is  shown 
^  how  the  other  twentieth  has  been  paid  as  another 
^  portion.   If  it  were  admitted  that  Gollon  and  Cefh 
Pawl  were  separate  parishes,  it  would  not  avail  the 
Appellants.     From  this  fact,  if  proved,  it  would 
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not  follow  that  the  parson  of  Llanbister  is  only  en^ 
titled  to  a  portion  of  the  tithes  of  GoUon.  The 
p-  burthen  of  proof  is  on  the  Appellant,  and  unless 
he  establishes  the  allegation,  that  the  twentieth 
is  a  portion,  he  cannot  succeed  in  his  claim  of 
exemption. 

If  the  abbey  of  Cwmhir  has  received  half  the 
tithes  of  GoUon  and  Cefn  Pawl,  and  the  fact  can 
be  proved,  that  would  account  for  the  reduction  of 
the  tithe  to  the  parson  of  Llanbister.  But  there  is 
no  evidence  that  the  monastery  ever  had  the  right 
to  these  tithes,  or  the  perception  of  them. 

The  18^.,  being  a  money  payment,  might  hue 
been  for  rent,  or  anything  else.  There  is  nothing 
in  direct  proof  that  this  was  a  payment  for  tidies. 
The  argument  that  it  was  so  is  a  matter  of  info- 
ence.  The  monks  of  the  abbey  of  Cwmhir  wm 
lords  of  the  manor  of  GoUon,  and  there  might  have 
been  a  chapelry  attached  to  the  abbey.  Crdloo 
might  have  been  synonymous  with  Llanbister.  h 
the  north  of  England  a  parish  often  takes  a  Moe 
from  a  leading  township.  The  abbey  itself  being 
in  GoUon,  that  was  the  caput  baronuBy  and  this 
hypothesis  is  confirmed,  because  where  Gollon  n 
mentioned  Llanbister  is  not,  and  vice  versd.  At 
all  events,  as  they  are  now  united,  although  they 
might  once  have  been  separate,  the  parson  does 
not  lose  his  right.  He  has  as  much  right  to  all  die 
tithes  of  an  united  parish  as  to  the  tithes  of  any 
part ;  and,  whether  he  has  received  them  or  not,  the 
right  exists,  and  cannot  be  so  prescribed.  I  there- 
fore  recommend  an  affirmance  of  the  judgment^ 
but  without  costs. 

Judgment  aflSnnei 
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1891. 


ENGLAND. 

(court    of   CHANCERY.) 


William  Nicol Appellant; 

Sir  Robert    Williams    Vaughani  „  ,    , 

and  others \RespmdefUs. 

I 

Under  a  decree  for  the  admiaistration  of  assets,  N.,  a  creditor, 
brought  in  before  the  Master  a  claim  upon  a  bond  of  £.  K. 
the  testatrix,  and  M.  K.  her  sister,  for  12,000/.,  wJiereupon, 
at  the  instance  of  the  parties  in  the  suit,  it  was  direct^  that 
N.  should  be  examined  upon  interrogatories,  &c.  Upon  his 
examination  he  deposed,  that  the  bond  was  given  partly  for 
money  lent  and  partly  for  services,  but  was  unable  to  state 
the  proportions.  It  appeared  also  that  he  had  received  monies 
on  account  of  £.  K.  and  M.  K.,  and  that  he  had  taken  me- 
morandums for  some  of  his  payments,  but  had  no  vouchers 
for  the  payments,  that  no  accounts  were  kept,  and  no  settle- 
ment took  place  before  the  execution  of  the  bond,  at  which 
time  the  vouchers  were  destroyed.  The  Master,  by  Jiis  re- 
port^ certiBed  that  N.  was  the  confidential  friend  and  adviser 

*  of  Lady  E.  K.  for  many  years  before  her  death,  and  was  in 
the  habit  o^  raising  money  for  her  use  by  procuring  loans 
^  from  C.  and  Co.,  who  were  her  bankers,  and  joining  with 
E.  K.,  and  her  sister  M.  K.,  in  securities  to  C.  and  Co. : 
that  in  1813  2000/.  was  borrowed  of  C.  and  Co.  by  E.  K., 
And  that  N.  joined  in  a  bond  to  secure  the  repayment :  that, 
on  the  15th  day  of  July,  1815,  E.  K.  and  M.  K.,  by  the 

'■  llg^ncy  0^  ^'t  borrowed  10,000/.  of  C.  and  Co.,  the  repay- 

\     Dient  of  which  was  secured  by  the  joint  bond  of  N.,  as 

*  surety,  with  E.  K.  and  M.  K.:  that  the  bond  for  12,000/. 

was  executed  on  the  same  day :  that  the  solicitors  of  £.  K. 

t-and  M.  K.  were  not  consulted,  nor  any  professional  person 

'$*:  present,  when  the  bond  was  executed :  and  that  it  had  been 
aubmitted  to  him,  under  these  circumstances,  and  from  the 
evidence  of  letters  produced,  that  the  bond  for  12,000/.  was 
an  indemnity  or  counter-security. 
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IS^I*         (^t^  one  of  these  letters  from  N.  to  E,  K.,  dated  the  28tli  of 
January,  18] 5*  he  says, — "I  hare  not  seen  Mr.Coutts  for 
**  several  months,  having  studiously  avoided  him,  because  I  hid 
'<  not  followed  his  advice  in  taking  a  counter-secarity,"  itc) 

The  Master  also  found  and  certified,  that  £.  K.,  by  her  will, 
bequeathed  to  N.  a  sum  of  2000/.  for  his  services,  and  apm 
consideration  of  the  examination,  the  letters,  &c^  he  certified 
his  opinion  that  the  bond  was  not  a  bond  of  indemnity,  bat  a 
voluntary  bond  given  to  N.  as  a  bounty  by  £.  K.  and  M.  K., 
without  any  con&idecation  having  been  paid  or  given  for  tbe 
same.  The  Plaintifls  in  the  cause  excepted  to  this  report,  on 
the  ground  that  it  ought  to  have  certified  that  the  bood  vai 
given  as  an  indemnity.  N.  also  excepted  to  it)  upon  tbe 
ground  that  it  ought  to  have  certified  that  the  bondwai 
given,  partly  for  services,  and  partly  for  money  lent. 

N.  died  in  1828,  leaving  the  Appellant  his  personal  rfp^ 
scntative. 

The  cause  was  heard,  in  1829,  before  the  Master  of  the  Rob 
upon  the  exceptions,  &c.,  when  issues  were  directed) 
I.  Whether  the  bond,  or  as  to  any  and  what  part  thereofi 
was  for  services  performed  by  N.,  &c.,  or  as  to  any  andwbat 
part  for  money  lent,  &c.  2.  Whether  it  was  executed  » 
a  bond  of  indemnity  to  N^  in  respect  of  the  bond  of  lOjOOtf* 
to  C.  and  Co.,  in  which  N.  was  a  co-obligor,  or  in  respect  of 
any  other  engagement  into  which  N.  had  entered  as  a  *^^ 
rity  for  E.  K.  and  M.  K.  S.  Whether  it  was  intended  as  t 
gifl,  Ac. 

Upon  appeal  against  the  order  directing  these  issues.  Held 
(reversing  the  order),  that  issues  ought  not  to  have  been  ^' 
rected,  but  that  the  Court  below  ought  to  have  decided  opo" 
the  evidence  in  the  cause,  whether  it  was  a  bond  of  indeio* 
nity,  or  for  consideration,  or  gratuitous,  or  otherwise. 


Lady  ESSEX  KER,  by  her  will,  bearing  date 
the  28th  day  of  August,  1819,  after  directing  that 
the  whole  of  her  estate  and  property  of  every 
description,  situated  in  that  part  of  Great  Britain 
called  Scotland,  should  be  sold  immediately  after 
her  decease,  and  the  produce  thereof  applied  in 
payment  of  her  debts,  legacies,  and  funeral  ex- 
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penses,  bequeathed  her  leasehold  property,  con-  18S1. 
aisting  of  the  house  she  lived  in,  situaite  No.  248. 
Oxford  Street,  her  house,  No.  27-  New  Norfolk 
Street,  and  her  house  and  grounds  at  Old  Bromp- 
ton,  unto  Eleanor  Garrety,  since  deceased.  All 
the  residue  of  her  property,  the  testatrix  directed 
to  be  divided  into  four  equal  parts;  and  she  gave 
one  fourth  part  thereof  ta  Eleanor  Garrety,  since 
deceased ;  one  other  fourth  part  thereof  to  the 
several  charities  therein  named ;  one  other  fourtlv 
part  to  George,  late  Earl  of  Winchelsea  and  Not- 
tingham, since  deceased ;  and  the  remaining  fourth 
part  thereof  to  the  Respondent,  Sir  Robert  Williams 
Yaughan,  and  appointed  the  last-named  Respond- 
ent and  George,  Earl  of  Winchelsea  and  Notting-* 
ham,  executors  of  her  will. 

The  testatrix  died  on  the  11th  day  of  September, 
1819>  without  having  altered  or  revoked  her  will, 
which  was  proved  in  the  Prerogative  Court  of 
Canterbury  by  the  executors. 

In  tlie  year  1822,  George  Earl  of  Winchelsea 
and  Nottingham,  and  the  Respondent  Sir  Robert 
Williams  Vaughan,  filed  their  bill  of  complaint  in 
tlie  Court  of  Chancery  against  Eleanor  Garrety, 
the  Attorney-General,  the  Honourable  Henrietta 
Bellenden,  John  Bellenden  Ker,  and  John  Bultiel, 
praying  that  the  will  might  be  established,  and  the 
usual  accounts  taken  of  the  real  and  personal  estate 
of  the  testatrix. 

Soon  afterwards  a  cross  bill  was  filed  in  the 
game  court  against  Sir  Robert  Williams  Vaughani 
aud  George  Earl  of  Winchelsea  and  Nottingham^ 
by  Henrietta  Bellenden,  John  Bellenden  Ker,  and 
John  BultieU  stating,  amongst  other  things,  that  they 
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isst.  were  the  coheirs  at  law  of  Lady  Essex  Ker,  mi  a! 
Lady  Mary  Ker,  her  sister,  who  died  shortly  before 
«'-_^  Lady  Essex  Ker,  and  that  as  such  co-heirs  they 
had  become,  and  then  were  entitled  to  divers  real 
estates  in  Scotland,  to  which  Lady  Mary  Ker  and 
Lady  Essex  Ker  were  respectively  entitled  at  their 
respective  deaths,  and  which  had  not  been  effec- 
tually devised  or  disposed  of  by  tliera :  and  aka 
stating,  that  Lady  Mary  Ker  and  Lady  Essex  Ker 
were,  at  tl>e  time  of  their  respective  deaths,  in- 
debted to  various  persons  in  divers  sums,  on  their 
joint  and  several  bonds,  which  ought  to  .be  paid 
ut  of  their  respective  personal  estates,  in  exoner- 
ation of  the  real  estates  to  which  they  the  said 
Plaintiffs  had  so  become  entitled,  and  therefore 
praying  accounts  of  the  personal  estate  of  Lady 
Mary  Ker  and  Lady  Essex  Ker,  and  that  sufficient 
sums  might  be  paid  and  applied,  or  set  apart  and 
secured,  in  or  for  the  discharge  of  all  such  joint 
and  several  debts  of  Lady  Mary  Ker  and  Lady 
Essex  Ker,  or  either  of  them,  as  were  of  the 
nature  of  moveable  debts  by  the  law  of  Scotland, 
and  primarily  chargeable,  as  between  real  and 
personal  representatives,  upon  the  personal  estates, 
and  for  releasing,  exonerating,  and  reimbursing 
the  Plaintiffs  and  others  (if  any),  the  persons  who 
were  and  should  be  found  and  adjudged  entitled 
to  the  Scottish  estates  from  or  in  respect  of  such 
debts. 

The  Defendants  in  both  the  causes  appeared  t^ 
and  answered  the  bills,  and  the  causes  were  heard 
together  on  the  30th  day  of  June,  1825;  and  by 
the  decree  then  made,  it  was  amongst  other  things 
referred  to  Mr.  Cox  to  take  the  usual  accounts  of 
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the  personal  estate,  and  of  debts,  legacies,  funeral,       1831. 
and  testamentary  expenses* 

Before  the  Master  had  made  his  report,  George 
Earl  of  Winchelsea  and  Nottingham  died,  and 
thereupon  a  bill  of  revivor  and  supplement  was  filed 
by  the  Respondent  Sir  Robert  Williams  Vaughan 
against  the  legatees  and  personal  representatives  of 
Gewge  Earl  of  Winchelsea  and  Nottingham,  and 
a  supplemental  decree,  dated  the  22d  day  of  Fe- 
bruary, 1828,  was  obtained  for  carrying  on  the 
accounts  directed  by  <^e  former  decree* 

In  pursuance  of  the  original  decree,  a  claim  was 
brought  into  the  Master's  office  by  Mr.  George 
Nicol,  claifning  under  a  bond  dated  15th  of  July, 
1815,  and  executed  by  the  testatrix  Lady  Essex 
Ker,  and  her  sister  Lady  Mary  Ker,  to  be  a  credi- 
tor for  the  sum  of  12,000/1,  with  interest,  ^y 
an  order  made  in  all  the  causes,  bearing  date 
tile  28th  of  April,  1827,  it  was  ordered  that  the 
Master  should  be  at  liberty  to  enquire  into  the 
consideration  and  all  the  circumstances  relating  to 
the  said  bond;  and  it  was  ordered  that  the  Re^ 
apondent  Sir  Robert  Williams  Vaughan  should  be 
at  liberty  to  examine  the  said  George  Nicol  upon 
interrogatories,  and  that  George  Nicol  and  Sir 
Kobert  Williams  Vaughan  should  be  at  liberty  to 
examine  any  of  the  other  parties  in  the  cause,  or 
witnesses,  if  necessary,  relative  to  the  bond :  and 
by  consent  it  was  ordered,  that  George  Nicol 
should  be  at  liberty  to  exhibit  interrogatories 
for  his  own  examination  ;  and  it  was  ordered, 
that  George  Nicol  and  all  parties  should  produce 
before  the  Master,  upon  oath,  all  papers  and  writ- 
ings relative  to  the  said  bond,  as  the  Master  should 
directs 
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183J^.  In  pursuance  of  this  order,  the  Master,  by  his 

Report,  dated  the  21st  day  of  March,  1828,  cer-. 
tified,  that  George  Nicol  had  laid  before  him  an 
answer  and  examination  to  interrogatories,  wherein 
he  stated,  that  the  bond  for  securing  the  principal 
sum  of  12,000/.  and  interest,  was  prepared  iinme^ 
diately,  or  very  shortly  before  the  day  on  which  it 
bears  date,  by  Messrs.  Blagrave  and  Walter,  who 
were  the  solicitors  of  the  examinant ;  that  he  gave 
directions  to  have  the  same  prepared,  iind  enif 
ployed  Messrs.  Blagrave  and  Walter  to  prepare 
the  same ;  and  that  he  was  not  aware  that  such 
solicitors  had  ever  been  employed  by  Lady  Mary 
Ker  and  Lady  Essex  Ker,  and  he  believed  that 
such  solicitors  never  had  been  employed  by  the 
said  ladies,  or  either  of  them :  that  he  bad  for 
a  long  period,  commencing  from  the  death  of 
the  late  John,  Duke  of  Roxburgh,  the  brother  of 
the  said  Ladies  Essex  Ker  and  Mary  Ker,  in  the 
year  1804,  up  to  the  date  of  the  bond,  incurred 
much  trouble  and  loss  of  time,  and  considerable 
expense,  in  the  service  and  affairs  of  the  said 
Ladies  Mary  Ker  and  Essex  Ker,  at  their  request 
and  with  their  approbation  i  and  had  advanced 
and  paid  out  of  his  own  funds  various  large  stOii 
of  money,  from  time  to  time,  to  them,  or  for  their 
use,  and  with  their  knowledge,  which  had  never 
been  reimbursed  or  repaid :  that  no  account  was 
j:endered  by  him  to  the  said  ladies  for  such 
expenses  and  sums ;  and  with  regard  to  some  of 
his  advances  in  money  for  the  said  ladies,  me^- 
randums  or  vouchers  were  taken  by  him  at  the 
time,  but  he  kept  no  regular  accounts  with  the 
9aid  ladies  at  any  time ;  and  at  the  period  of  the 
execution  of  the  said  bond,  the  whole  of  the  in^ 
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fldorandutDs  and  vouchers  which  he  held  for  ad-/  iSdi* 
vances  of  money  to  the  said  ladies  were  cancelled 
mnd  destr(A/ed  in  their  presence,  and  no  men)o«- 
randiim  or  voucher  in  writing  of  any  payment  hsul 
been  preserved  by  him :  that  the  said  ladies  in^ 
tended  by  the  said  bond  to  remunerate  the  said 
ezaminant  for  his  said  services,  and  expenses,  and 
payments,  and  advances,  and  to  satisfy  the  debt 
#f  gratitude  which  they  conceived  themselves  to 
kave  incurred  to  the  said  examinant,  as  well  osr 
the  desire  which  they  entertained  of  benefiting 
and  manifesting  their  friendship  towards  the  said 
examinant,  whose  friendship  they  had  long  en« 
joyed,  and  from  whom,  beside  pecuniary  advance!?^ 
tliey  conceived  themselves  to  have  received  other 
benefits^  and  for  whom  their  deceased  brother,  the 
]ate  John,  Duke  of  Roxburgh,  had  also  long  ehi 
tertained  a  friendship  and  regard,  on  account  o^' 
services  of  which  the  said  ladies  frequently  spok^ 
and  which  had  led  to  the  connection  between  them 
and  the  said  examinant:  that  the  consideralioH 
paid  or  given  by  the  examinant  for  the  said  bond 
Consisted  qf  such  payments,  and  advances  qfmcme^f 
and  seruceSf  so  far  as  such  payments,  and  advances 
of  money,  and  servicesi  amounted  in  law  to  a 
consideration  for  the  said  bond^  and  that  no  other 
consideration  was  paid  or  given  by  the  said  exami^ 
nant  for  the  said  bond,  and  he  believed  that  the 
aaid  bond  was  given  htm  for  such  reasons  and  no 
other  reason,  and  that  the  same  was,  so  far  as 
appeared  from  what  he  had  therein  deposed,  but 
not  otiierwise,  given  to  the  said  examinant  as  a 
voluntary  bond,  and,  so  far  as  appeared  from  what 
he  had  therem  deposed^  given  to  him  in  satisfac^ 
tion  of  such  existing  debt  as  aforesaid :  that  pre-^ 
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1831.       vious  to  the  preparation  of  the   said  bond,  the 
same  was  frequently  mentioned  in   conversation 
between  the  said  examinant  and  the  said  Ladies 
Mary  Ker  and  Essex  Ker ;   and  that  both  the 
said  ladies  repeatedly  desired  and  requested  the 
said  examinant  to  get  the  said  bond  prepared, 
and  that  the  said  Lady  Mary  Ker,  in  the  pre- 
sence of  the  said  Lady  Essex  Ker  and  of  the 
said   examinant,    proposed    and    fixed    the   sum 
(that  is  to  say,  1^,000/.)  for  which  the  said  bond 
should   be  given,    and   that  such    sum   was  ap- 
proved by  the  said  Lady  Essex  Ker  (a  smaller 
sum,  that  is  to  say,  10,000/.,  having  been  pre- 
viously spoken  of  by  the  said  ladies) :   that  the 
obligations,  both  pecuniary  and  other,  under  which 
the  said  ladies  lay  to  the  said  examinant,  and  their 
friendship,  and  the  friendship  of  the  said  late  Duke 
of  Roxburgh,  for  the  said  examinant,   were  fre- 
quently mentioned  in  several  conversations,  and 
were  spoken  of  as  the  motives  and  reasons  for 
their  giving  the  said  bond :  that  such  conversations 
passed  from  time  to  time,  during  two  years  at 
least,  before  the  preparation  of  the  said  bond,  and 
up  to  the  time  when  the  same  was  prepared,  or 
within  a  day  or  two  thereof:  that  such  convers- 
ations did  not,  to  the  recollection  and  belief  of  the 
said  examinant,  pass  in  the  presence  of  any  person 
other  than  the  said  examinant  jand  the  said  two 
ladies  :  that  he  could  not  more  fully  state  the  par* 
ticulars  of  such  conversations,  or  when  the  same 
passed :  that  in  fact,  at  the  date  of  the  said  bond, 
money  to  a  considerable  amount,  though  far  short 
of  12,000/.,  was  due  from  the  said  ladies  to  the 
said  examinant ;  for  that  from  time  to  time,  com- 
mencing from  the  death  of  the  late  Duke  of  Rox- 
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I  burgh  in  the  year  1804,  up  to  the  time  of  the       1831. 
i(  execution  of  the  said  bondi  or  within  a  few  days 

ii  thereof^  when   the  said  ladies   were  in  want  of     5 

f|  money,  they  applied  personally  or  sent  to  the  said 
I  examinant  for  the  same  :  that  the  said  examinant 
I  had,  from  time  to  time,  advanced  or  paid  what 
I  was  needed  by  them,  and  such  advances  were. 
I  sometimes  made  to  the  said  ladies,  or  one  of  them, 
I  personally,  and  sometimes  to  other  persons,  whose 
^  Dames  the  said  examinant  could  not  then  re-i 
^  member  or  set  forth,  on  their  behalf:  that  he  did 
.  not  remember  to  which  of  the  said  ladies  any  of 
the  said  advances  was  actually  made,  but  the  said 
I  examinant  always  considered  that  his  transactions 
^  with  the  said  two  ladies,  at  any  rate  so  far  as  con- 
cerned the  said  examinant,  regarded  them  both 
.  equally,  and  that  no  other  person,  to  the  best  of 
his  recollection,  was  present  at  the  time  of  any 

*  payment  by  the  said  examinant  to  the  said  ladies 
in  person  :  that  on  several  occasions,  the  said  ex- 
aminant did  receive  from  the  said  ladies,  or  one  of 
them,  memorandums  and  vouchers  in  writing,  of 

'  or  for  payments  and  advances  made  to  them :  that, 
firom  time  to  time,  the  said  examinant  received  mo- 

'  nies  from  the  said  ladies,  or  on  their  account,  which 
were  partly  retained  or  applied  by  the  said  examin- 
ant towards  repayment  of  what  had  so  become  due 

•  to  him,  but  unquestionably  not  so  as  ever  to  extin- 
'^  jguish  the  debts  due  to  the  said  examinant,  although 
^  the  account  between  them,  if  attempted  to  be  taken, 
'  must  have  been  involved  in  great  difficulty  and 
^  obscurity,  and  that,  at  the  time  of  the  execution 
^  of  the  said  bond,  such  memorandums  and  vouchers 
^  as  aforesaid,  were  cancelled  and  destroyed  in  the 
t  presence  of  the  said  ladies,  and  as   all  parties 
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)8SU  thenceforth  considered  that  the  bond  wastoooo 
in  place  of  the  whole  advances  and  services  afon 
^^_  said,  he  took  no  pains  to  preserve  any  account  c 
sums,  in  respect  of  which  he  considered  himsdft 
have  no  longer  any  demand  against  the  said  ladia 
that  he  was  wholly  unable  to  state  what  was  th 
sum  due  to  him  from  the  said  ladies,  at  the  datec 
the  said  bond,  or  to  state,  f iilly  or  further  thaak 
bad  therein  stated,  the  particulars  of  such  debt,  fl 
when  such  sum  had  been  advanced,  or  to  whoi 
or  when,  or  on  what  account,  or  in  whose  pit 
sence,  each  such  sum  had  been  paid:  that  for  pi) 
ments,  or  some  of  the  payments^  made  to  otiic 
persons,  he  frequently  took  receipts,  not,  howeva 
that  he  was  aware,  or,  as  he  believed,  expresaq 
that  the  said  payments  had  been  made  by  the  m 
examinant  out  of  his  own  money  :  that  he  had  i 
his  possession  various  receipts  for  money  paid  b 
or  on  account  of  the  said  ladies,  but  be  vi 
wholly  unable  to  distinguish  which  of  such  n 
ceipts  were  for  sums  in  which  the  said  ladie 
under  the  circumstances  stated  in  his  said  examn 
ation,  stood  indebted  to  the  said  examinant,  attii 
date  of  the  said  bond :  that,  except  as  appeared  b 
his  said  examination,  to  the  best  of  his  knowled^ 
remembrance,  and  belief,  he  had  not,  and  excef 
as  thereby  appeared,  never  had  any  vouchers  fc 
such  sums,  or  any  of  them  :  that  the  examinii 
had  frequently,  as  he  believed  (though  he  did  nc 
remember  the  particulars),  in  conversations^  > 
which  he  was  not  aware  that  any  other  per* 
was  present,  and  also  by  letters,  as  appeared  h 
the  lettere  brought  forward  by  the  Respondec 
Sir  Robert  Williams  Vaughan,  made  demand 
upon  or  applications  to  the  said  ladies  for  monei 
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^  in  consequence  of  the  advances  which  the  said  ex«       (SSI. 
'^  Moinant  had  made  to  or  for  them ;  but  except  as 
*>  ^jr  the  said  examination,  and  by  the  said  lettei*s 
■  appeared,  the  said  examinant  was  wholly  incapable 
ti  to  set  forth  what  claim  or  demand,  in  respect  of 
!i  auch  debt  as  aforesaid,  the  said  examinant  had 
u  ^ver  made  against  the  said  ladies,  or  either  of 
ii  fhem,  or  when,  or  where,  and  in  whose  presence^ 
[f  or  whether  verbally  or  in  writing :  that  no  account 
i   was  made  out  or  rendered  by  the  said  examinant 
I   to  the  said  ladies,  or  either  of  them,  of  the  said  ex« 
;  aminant's  claims  and  demands,  previously  to  the 
I   taecution  of  the  said   bond ;  and  that  he  had, 
{   fsom  time  to  time,   as  appeared  by  his  said  ex* 
.    amination,   but  he   could  not  more  particularly 
c    atate  when  and  in  what  manner,  stated  to  the  said 
[    ladies  that  be  had  demands  upon  them  in  respect 
;    of  loans  and  advances  of  money  as  aforesaid,  but 
WH  in  respect  of  his  services  to  them :  that  he  had 
performed  such  services  from  motives  of  friendship. 
and  regard  for  the  said  ladies,  and  that  he  never, 
in  any  manner,  made  any  charge  for  such  services; 
and  that  he  never  expressed  to  the  said  ladies,  or 
either  of  them,  any  expectation  that  they  were  to 
pay  him  for  such  services :  that  the  said  ladies,  as 
herein-before  mentioned,  did  frequently,  previous 
to  the  preparation  of  the  said  bond,  but  did  not, 
that  the  said  examinant  remembered,  on  the  occa- 
sion of  the  execution  of  the  same,  (although  they 
mig^t  have  so  done  on  that  occasion,  and  the  said 
examinant  forget  it,)  speak  to  the  said  examinant, 
but  not  in  the  presence  of  any  other  person,  thai; 
the  said  examinant  remembered,  on  the  subject  of 
there  being  money  on  account  of  the  advances 
and  payments  aforesaid,  due  from  them  to  him  i 
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1831.  and  they  did  express  a  sense  of  the  obligatioD  tbej 
were  under  to  the  said  examinant,  as  well  for  the 
said  advances  of  money,  as  for  the  services  he  bd 
rendered  them,  and  expressed  a  desire  to  ^emuo^ 
rate  the  said  exarainant,  and  to  shew  their  gnti-' 
tude  and  friendship  ;  and,  except  as  appear«l  bf 
the  said  examination,  the  said  exadninant  stated  k 
was  unable  to  state  the  particulars  of  what  ws 
said  by  the  said  ladies  on  the  subject  of  there  bdo^ 
any  money  due  from  them  to  him,  or  when,  orii 
whose  presence,  the  same  passed  :  that  examimit 
was  in  the  habit  of  acting  as  agent  for  the  said 
ladies,  so  far  as  transacting  various  matters  of 
business  for  them,  from  friendship,  and  at  ther 
request,  and  gratuitously,  could  be  so  called,  but 
not  otherwise,  and  not  as  manager  for  them,  or 
either  of  them :  that  he  was  in  the  habit  of  Teout* 
ing  as  well  as  paying  monies  on  their  account,  and 
that  the  sums  or  several  sums,  and,  as  he  believedi 
all  the  sums  borrowed  for  their  use  for  many  years 
prior,  passed  through  his  hands,  and  that  no  ac- 
count was  made  out  or  settled,  previous  to  the 
execution  of  such  bond,  of  his  receipts  and  pay- 
ments on  account  of  the  said  ladies,  and  that  no 
such  account  was  required  or  mentioned,  or,  as  be 
verily  believed,  thought  of  on  either  side  :  that  Ac 
reasons  why  no  such  account  was  made  out,  or 
delivered,  or  required,  were,  as  the  said  examioant 
believed,  that  the  said  ladies  were  satisfied  that 
they  were  indebted  to  the  said  examinant,  but  by 
no  means  intended  to  limit  the  amount  of  their 
bond  by  the  amount  of  such  debt,  the  existence  of 
which  constituted  but  one  of  the  reasons  for  giving 
the  said  bond :  that  tfie  amount  of  the  said  bomi, 
or  a  part  of  the  said  bond,  was   unquestionably 
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^ ,  considered  hy  the  said  ladies^  and  it  was  considered       1831. 
i^j,  by  the  said  examinant,  as  a  gi/i  or  token  of  regard 
^   or  friendship,  and  reward  for  his  said  services; 
^,  and  he  was  wholly  unable  to  set  forth  how  much 
.    "Was  considered  as  a  gift,  and  how  much  was  con- 
sidered as  a  satisfaction  of  a  debt,  because  the 
proportions  were  not  ascertained :  that  the  ascer- 
tainment  of  such   proportions   was  not  thought 
^  necessary  by  either  of  the  said  parties,  the  nature 
,  of  their  connection  with  the  said  examinant  being 
;  Buch  as  scarcely  admitted  of,  and  was  certainly 
!;   considered  not  to  require  any  statement  or  Settle- 
ment of  accounts  between  them,  especially  on  such 
an  occasion ;  and  the  said  ladies  being  very  de- 
sirous of  making  the  said  examinant  a  full  remu- 
neration and  return  for  the  obligations,  pecuniary 
-    and  others,  which  they  continually  expressed  them- 
selves to  be,  and  were,  in  fact,  under,  and  towards 
him,  without  reference  to  the  proportionate  amount 
of  such  obligations,  and  to  testify  their  regard  and 
friendship,  and  also  to  confer  bounty  on  the  said 
examinant :  that,  in  fact,  the  said  bond  was  at 
^first  proposed  by  the  said  ladies,  or  one  of  them,  to 
be  given  for  the  sum  of  10,000/.,  and  the  examin- 
ant offered  no  objection  thereto  ;  and  that  the  said 
Lady  Mary  Ker,  not  on  the  basis  of  any  calcula- 
tion, but  of  her  free  will,  insisted  that  it  should  be 
for  12,000/.,  which  was  consented  to  by  the  said 
.  !Lady  Essex  Ker :  that  no  person,  except  the  said 
examinant,  was  consulted  by  the  said  ladies,  or 
either  of  them,  to  the  best  of  the  said  examinant's 
information  and  belief,  respecting  the  said  bond, 
previously  to  the  execution  thereof;  and  the  reason 
why  no  person  was  so  consulted  by^  the  said  ladies 
was  that,  as  the  said  examinant  verily  believed. 
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1831.  the  said  ladies  had  no  solicitor*  whom  they  com 
suited  about  any  of  their  affairs,  except  that  they 
sometimes  consulted  Daniel  Moore,  Esq.,  about 
some  matters  relating  to  their  brother's  will ;  and 
that,  being  of  very  retired  habits,  they  seldom  saw 
any  person  out  of  their  own  family,  except  the  said 
examinant,  who  usually  passed  a  part  of  several 
evenings  in  every  week  with  them,  and,  as  thej 
oflen  declared  to  the  said  examinant,  there  was  do 
person  on  whom  they  placed  confidence  excq»t 
him :  that  he  did  never  advise  the  said  ladieSi  Of 
either  of  them,  to  consult  their  solicitors,  (he  not 
.  understanding  them  to  have  any,)  or  any  other 
person,  with  respect  to  the  said  bond,  previous  te 
the  execution  thereof:  that  the  expediency  or 
propriety  of  taking  any  such  step  never  occorred 
to  the  mind  of  the  said  examinant ;  if  it  had,  he 
should  have  had  no  objection  whatever  to  do  so: 
that  the  said  ladies,  and  particularly  the  said  Lady 
Mary  Ker,  frequently  desired  and  urged  the  said 
examinant  to  procure  the  said  bond  to  be  prepared, 
and  that  such  desire  was  expressed  verbally  at  and 
during  various  interviews  between  the  said  ladies 
and  the  said  examinant ;  and,  to  tlie  best  of  his 
remembrance  and  belief,  such  desire  was  ei^ressed 
in  the  presence  of  the  said  examinant  only,  aad 
not  in  the  presence  of  any  other  person ;  and  on 
several  or  one  of  such  occasions  the  said  examinaot 
declined  accepting  any  bond,  and  said  they  might 
consider  the  said  examinant  in  their  wills,  btrt 

*  They  were  extensively  engaged  in  litigation  from  ISOfcor 
soon  after  their  brother's  death  at  least,  until  the  year  1S19; 
see  1  Bligh,  O.S.l.et  sej^  and  the  subsequent  part  of  the  ex; 
waiinntionf  post  520, 
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»  that  they  insisted  on  giving  a  bond;  and  he  be-       is^^- 
I  Jievedf  but  he  could  not  speak  positively  as  to  the 
fact,  that  no  person  except  the  examinant  was 
'  even  aware,  before  the  execution  of  the  said  bond 
for  1^000/.,  of  any  intention  or  desire>  on  the 
:  part  of  the  said  ladies,  to  give  him,  the  said  exa- 
minant,  any  bond  or  security  for  money:   that 
auch  intention  or  desire  had  existed  on  the  part  of 
the  said  ladies  for  a  considerable  time,  and  near 
two  years,  as  he  recollected  and  believed  from  the 
conversations  on  the  subject;  but  the  said  exa- 
minant did  not  remember,  and  was  wholly  unable 
to  set  forth    more  precisely,    how  long  it  bad 
existed :  that  such  intention  arose  from  the  reasons 
imd  motives  thereinbefore  mentioned ;  that  he  was 
not  aware  that  they  had  ever,  to  any  other  person^ 
made  tlie  same  promises;  and  that  he  had  stated  in 
his  said  examination  all  the  particulars  relative  to 
the  said  matters  within  his  knowledge :  that  as  exa^ 
minant  recollected,  some  time  before  the  bond  wa3 
signed,  and  when  they  were  pressing  it  on  the  said 
eicaminant,  the  said  ladies,   or  one  of  them^  Id 
urging  the  said  examinant  to  accept  the  said  bond^ 
stated  it  would  be  paid  some  time :  that  there  was 
no  arrangement,  or  agreement,  or  understandings 
except  as  thereinbefore  mentioned^  between  the 
said  ladies,  or  either  of  them,  and  the  examinant^ 
that  he  should  not  call  for  the  principal  upon  the 
said  bond,  or  the  interest  thereof,  during  their 
lives ;   but  that  he  spontaneously  mentioned  to 
them  on  the  occasion  of  their  executing  the  bond, 
that  he  should  not  ask  them  to  pay  any  interest 
during  their  lives ;   and  he  stated  that  nothing 
passed  between  him  and  thenoi  rdative  to  such 
matters,  except  as  thereinbefore  mentioned:  that 
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1831.  the  said  ladies  had  large  estates,  which  tliejr  be- 
came entitled  to  under  their  deceased  brother,  out 
of  which  the  said  bond  could  be  ultimately  paid 
without  inconvenience  to  them ;  but  that  varioos 
questions  at  law,  with  regard  to  these  estates,  re- 
mained undecided,  so  as  to  occasion  their  actual 
income  to  be  small,  irregular,  and  uncertain,  and 
that  independently  of  the  said  promise  of  the 
said  examinant,  the  nature  of  the  intimacy  and 
friendship  between  the  said  examinant  and  the 
said  ladies  precluded,  as  the  said  examioaot 
believed,  the  thought  of  the  said  ladies  being 
personally  sued  or  arrested  by  the  said  examinant, 
or  being  called  upon  for  the  payment  of  the 
principal  and  interest  of  the  said  bond^  before  the 
means  of  such  payment  should  come  to  them :  that 
examinant  did  not  recollect  that  he  ever  explained 
to  them,  or  either  of  them,  the  effect  of  the  said 
bond,  except  that  he  stated  to  them,  as  he  believed, 
when  he  brought  the  same  to  them,  and  before 
they  executed  the  same,  that  it  was  a  bond  for 
12,000/.  and  interest,  such  as  they  had  directed 
him  to  prepare,  and  that,  unquestionably,  the  said 
ladies  understood  the  nature  and  efiect  of  the  said 
bond,  and  they  required  or  needed  no  explanation 
thereof,  and  even  from  the  said  exarainant's  said 
promises  must  have  understood  that  they  were 
liable  under  the  said  bond  during  their  lives :  that, 
as  he  believed,  no  person  was  present  when  he 
stated  to  them  what  the  said  bond  was:  and  he 
says,  that  he  did  not  explain  to  them  that  they 
might  be  sued  and  arrested  upon  the  said  bond  in 
their  lifetime ;  and  he  said  that  he  did  not  think  it 
necessary  to  explain  such  matters,  because  be  had 
then  no  doubt  that  the  said  ladies  were  aware  of 
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tech  mattery  and  that  he  knevr  or  considered       18S1. 

them  to  have  been  aware  thereof,   because  they 

fMroposed  to  the  said  examin^mt  to  give  him,  ftnd 

«ei|pie6ted  Miq  to  get  prepared  a  coihm^i  bond  for 

IcS^OOOf.  and  interest^  without  any  reference  to  any 

postponement  of  payment,  or  any  restriction  of  the 

lights  oc  remedies  of  the  said  examinant,  under 

4Mch    security,    and    frequently    mentioned    the 

«lliject  to  the  said  examinant,  in  the  like  manner, 

and  that  they  appeared  fuliy  to   understand  the 

anBaning  of  the  said  examinant's  said  promises: 

tbat  the  said  ladies,  or  either  of  them,  to  the  best 

^  the  said  examinant's  remembrance  and  belief,. 

aever  said  or  expressed  any  thing  relative  to  the 

flwd  bond,  after  the  same  had  been  given ;  except 

,   4iiat  they  did   both,   as  the   said  examinant  re- 

^   collected,  and  verily  believed,  afterwards  express 

themselves  happy  and  relieved  of  having,  as  far  asr 

lay  in  their  power,  rewarded  his  long  and  faithful 

iMrvices,  or  to  that  effect :  that  the  reason,  and  the 

^salj  reason,  as  he  believed,  of  the  said  bond  being 

elated  and  executed  on  the  same  day  with  the 

liODd  to   MnCoutts  in  the   said  interrogatories* 

itaentioned,  was  that  the  said  ladies  did  not  easily 

'   bring  themselves  to  do  any  matter  of  business,  and 

^  tfafirefbre  it  was  deemed  expedient  to  have  both 

^  bonds  settled  at  the  same  time :  that  the  said  two 

'  bonds  were  not  prepared  by  the  same  sdicitor  or 

^  solicitors;  the  said  examinant's  said  bond  having" 

been  prepared  by  his  solicitors,  Messieurs  Blagrave 

^  and  Walter ;  and  Mr.  Coutts's  said  bond  having 

^  been,  as  the  said  examinant  had  heard  and  believed,^ 

^  prepared  by  a  derk  in  Mr.  Couttis's  b&nkiilg  h6use : ' 

[  and  examinant  believed  that  the  said  two  lK)ndd' 

^  irere  prepared  at  or  al^out  the  same  time.     H« 

'  VOL.  v.  N  N 
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1831.  Stated  that  he  could  not  set  forth^  as  to  bis  bdief 
or  otherwise,  whether  the  said  bonds  were  ei« 
ecuted  at  the  same  time,  or  attested  bj  the  sagae 
witness,  the  said  examinant  having  no  reooUection 
as  to  the  execution  by  the  said  ladies  of  Mr.  Coutt^^s 
bond :  that  he  was  present  at  the  execution  of  the 
said  bond  in  which  he  was  the  obligee^  and  thit 
he  was  able  to  speak  positively  as  to  the  time  and 
place  when  and  where  the  same  was  executed: 
that  the  same  was  executed  on  the  day  of  the  date 
of  the  said  bond,  at  the  house  of  the  said  Lady 
Essex  Ker,  in  Oxford  Street,  in  the  county  of 
Middlesex ;  and  that  the  parties  present  at  tiie 
execution  th^eof  were  the  said  ladies  Maiy  and 
Essex  Ker,  and  the  said  examinant  and  WilUaffl 
Butler,  the  attesting  witness  to  the  execution  of 
the  said  bond,  who  was  at  that  time  in  the  service 
of  the  said  Lady  Essex  Ker,  and  is  since  dead; 
and  he  believed  that  there  were  other  penons 
residing  with  the  said  ladies  in  the  capacity  of 
servants  at  the  time  when  the  said  bond  was 
executed ;  and,  amongst  the  rest,  the.  said  Eleanor 
Garrety,  who  was,  as  the  said  examinant  believedi 
the  housekeeper  of  the  said  Lady  Essex  Ker.;  i^d 
the  said  examinant  stated  that  he  had  an  indistinct 
recollection,  and  believed  that  the  said  £^eanor 
Garrety  was,  at  or  about  that  time,  indisposed  and 
confined  to  her  room ;  and  stated  that  he  believed 
that  no  person  (including  the  said  Eleanor.Grarrety) 
was  residing  with  the  said  ladies,  being  of  a  higber 
station  than  that  of  a  menial  servant,  or  in  whom 
the  said  ladies  placed  any  confidence,  or  to  whom 
they  were  in  the  habit  of  imparting  their  affiun; 
and  that  they  scarcely  saw  any  strangers,  exoeptr 
occasionally  and  very  rarely,  Daniel  Moore,  about 
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»  their  brother's  will ;  and  except  as  nierttioned  in  / Jf^}» 
'the  said  examination,  the  said  examinlArit  stated  lie 
'  '^Bs  unable  to  set  forth,  as  to  hte  belief  or  other- 
^^'^se,  how  it  happened  that  the  said  bond  Was 
^  «fitested  by  such  persoti  only  as  appeared  ttf  be  the 
"^'flfttesting  witness  thereto  (who  was,  as  thfe'^'sieiid 
^^  iftaMinant  believed,  a  respecfobl^  tnan,  tectfdsiJMeied 
*''to  wak'  on  them  perBonally)^  or  Ihit'  no'otlier 
^petsoti  was  present  at  the  estecution  th^ereof  i  ttfat 
^^ft  was  not  the  object,  nor  a  part  of  the  object *of 
/  'ih6  said  ladies,  in  giving  examinant  the  said  bofild, 
''to  ittdemnify  him  against  the  payinent  cff  the  siiid 
'^ '  Ikinfd  tx)  Mr,j  Coutts,  in  which  the  said  exkiirinant 
^'^had  joined  with  theni  as  a  surety,  or  against  any 
<<'ft(ilns  which  the  said  examinant  might* "ther^af^er 
*<>advimce  for  their  use.  And  the  examinant  admitied 
'-^'-Hhtt  part  of  the  object  of  the  said  bond  waij-to 
t  ^ifeid^ntilify  the  said  examinant  against,  or  as  a  mdde 
^^'efrfepaynient  or  discharge  of  such  sunfs,  as  he  had 
^  'anShraiyted  fdr  their  use,  as  thereinbefore  mentiofiM : 
^•^'tiiat  he  had  no  indemnity  against  his  liability  upbh 
""^littf'skid  bond^  and  that  bdhg  aware  that  the  said 
•'^ladles  were  entitled  to,  or  possessed  o:^  a  la^ge 
^^^Jfe^dperty,  although  not  of  a  cohsidetabJe  immediltte 
^'^fticotae,  he  did  not  conceive  that  hfe  stood  iti  n^ed 

•  'bf  ahy  such  indemnity:  that  out  of  the  sonl'of 
'^»10;OOOII  which  was  secured  by  the  said  bdrtd*tO 
^* 'Mr. Coutts,  th6  prior  bonds,  in  whifch 'the' i^Md 
<^  '.ferairnfihant  had  been  siirety  for  the  s«nd  Ikdltis,  were 
1' 'discharged^  and  that  the  sslid  examinant  Ivafir  tiot^ 
^'^to  the  best  of  his  recollection  and  belief,  at  that 
^'^tirte  liable  for  the  said  ladies,  on  any  other 
t  Mcounts;  and,  accordingly,  the  aimount  of  the 
» ' '  mid  e^aminant's  liability  for  the  said  ladies,  at  the 

*  tklie^  when  the  said  b<md  for  IS^OOO//  'wkn  givfen, 
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18S1.-  was  the  sum  of  10,000/.  secured  by  Mr.  Coutts's 
said  bond,  of  even  date  therewith  :  that  he  had 
not  stipulated  for  or  desired  to  have  any  such 
indemnity,  and  that  he  had  consented  to  join  in 
such  bond  to  the  said  Mr.  Coutts,  without  anj 
indemnity  or  consideration  for  so  doing,  excq»l 
so  far  as  the  money  advanced  on  such  last  mot 
tioned  bond  was  intended  to  be  applied,  and  wij 
applied,  in  discharging  the  prior  securities  in  whid 
the  said  examinant  had  been  liable  for  the  said 
ladies,  and  except  the  consideration  of  friendshi[ 
for  the  said  ladies,  which  was  his  motive  for  joining 
in  the  said  bond :  that  from  the  friendship  ami 
regard  of  the  said  Mr.  Coutts  towards  the  sak 
examinant,  and  from  his  cautious  habits  of  bust 
ness,  it  was  possible  that  Mr.  Coutts  did,  on  sohm 
former  occasion  of  the  said  examinaiit's  joining 
with  the  said  ladies  in  some  bond,  or  on  some 
occasion  on  which  the  said  examinant  became 
liable  for  the  said  ladies,  advise  the  said  exami 
nant  to  take  a  counter  security  or  securities  firou] 
them,  but  the  said  examinant  had  no  distind 
recollection  of  such  advice  having  been  given  liim, 
and  if  given,  it  was  not  followed  ;  and  he  was 
not  able,  as  to  his  recollection  or  otherwise,  tc 
state  the  particulars  of  such  advice,  or  the  occa- 
sion when,  or  tlie  purpose  for  which  the  same 
was  given,  but  that  certainly  the  bond,  if  any, 
with  reference  to  which  such  advice  was  given  (il 
it  was  ever  given),  was  not  of  as  large,  or  nearly 
as  large  amount,  as  the  said  bond  for  lO^OOOil,  the 
said  examinant  never  having  before  given  for  the 
said  ladies,  or  joined  with  them  in  giving,  any 
security  for  so  large  or  nearly  so  large  a  sum  as 
lOyOOO/. :  that  the  said  examinant  did  not  recot 
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lect  and  did  not  believe  that  any  thing  passed  IML 
between  him  and  the  said  Mn  Coutts  at  or  abotit 
or  after  the  time  when  the  said  bond  for  12,000/L 
vras  given,  relative  tliereto,  either  with  or  without 
reference  to  the  said  bond  for  10,000/.  j  and  if 
any  thing  so  passed,  the  said  examinant  was 
"wholly  unable  to  state  any  of  the  particulars 
thereof^  or  at  what  time  or  times,  or  in  whose 
presence,  the  same  passed:  that  the  said  e3^at1ii^ 
nant  kept  the  said  bond  for  12,000/.  in  his  own 
custody,  from  the  time  when  the  same  was  placed 
in  his  hands,  on  or  about  the  day  of  the  date 
thereof,  till  on  or  about  the  20th  day  of  Decem- 
ber, 1819,  when  the  said  examinant  lodged  it 
with  the  house  of  Coutts  and  Company,  as  a 
security  for  the  sum  of  3,000/,  then  advanced  and 
lent  to  the  said  examinant  by  the  said  Mr.  Coutts, 
or  the  said  house  of  Coutts  and  Company :  that 
isupposing  he  had  paid  the  said  bond  for  10,000/., 
he  should  have  considered  himself  entitled  to  have 
recovered  froih  the  said  ladies  both  the  said  sunl 
of  10,000/.  and  also  the  said  sum  of  12,000/.,  and 
that  unquestionably,  and  beyond  all  doubt,  the 
said  ladies  understood,  by  the  effect  of  the  said 
arrangement,  they  were  to  pay  both  sums ;  that 
he  knew  such  was  their  understanding,  because 
the  bond  for  10,000/.  was  given  by  them  for  money 
iadvanced  by  Mr.  Coutts  to  or  for  them ;  and  the 
said  examinant  joining  therein  was  considered  as  a 
matter  of  form,  and  for  Mr.  Coutts*s  satisfaction  ; 
but  the  bond  for  12,000/.  was  given  by  them, 
upon  their  own  proposal,  to  the  said  examinant, 
to  secure  to  the  said  examinant  the  sum  of  12,000/. 
and  interest,  for  the  said  examinant's  own  use  and 
benefit :  that  to  the  best  of  his  recollection  2lnd 
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I69lj      belief^  they  never  expressed  to  the  said  ezaminam 
such  understanding,  and  that  he  never  €xplahied 
to  them  that  such  was  the  effect  of  the  said  tnm^ 
action,  and  that  he  did  not  make  sudi  explaiuu 
tion,  because  it  was  perfectly  understood  that  the 
two  bonds  were  distinct  and  unconnected  tnuii^ 
actions,  because  the  bond  for  12,000^  was  pre^ 
pared  at  the  ladies*   owp  request^  and  fer  the 
purpose  stated  and  suggested  by  themselves,  that 
is  to  say,  to  secure  to  the  said  examinant  for  h» 
own  benefit  the  sum  of  12,000/L :  that  accordiag 
to  the  utmost  of  the  said  examinanfs  knowledge^ 
recollection,  and  belief,  no  letters  or  notes,  letter 
or  note,  ever  passed  between  him  and  the  slid 
ladies,  or  either  of  them,  with  respect  to  the  iaid 
bonds,  or  either  of  them,  particularly  after  the 
execution  thereof,  and  especially  with  req>ectto 
the  said  bond  for  12,000/L,  or  in  which  die  aid 
bond,  so  given  to  him,  was  alluded  to :  that  if  any 
such  letters  or  notes  did  pass,  he  was  altogetha 
ignorant  of  what  became  of  such  (if  any)  as  ware 
written  by  the  said  examinant  to  the  said  ladiok 
or  either  of  them ;  and  that  such  (if  any)  of  thea 
as  were  addressed  by  the  said  ladies,  or  either  of 
them,  to  the  said  examinant,   must  have  beei 
casually  lost  or  destroyed }   the  said  examiiiflsit 
finding  no  letter  or  note  in  his  custody  from  the 
said  ladies,  or  either  of  them,  to  the  said  e'KMBiir' 
nant,  relative  to  the  said  bonds,  or  either  ofthem: 
that  to  the  utmost  of  his  knowledge,  recollectkib 
and  belief,  he  never  lost  or  destroyed,  and  he  took 
upon  himself  to  say,  that  he  never  wilfully,  or 
with  a  view  to  his  own  advantage,  or  to  any  sup- 
pression or  concealment  in  r^ard  to  the  said 
bond)  or  for  any  purpose,  or  with.imy  .vieiib 
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unless  that  of  getting  rid  of  useless  papers,  de-       1A^» 
ateojed  any  letter,  note,  or  paper,  relating  to  the 
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matters  by  the  said  interrogatories  enquired  afler.:  ^ 
that  he  was  wholly  unable  to  state  the  nature^ 
purport,  or  effect,  of  such  letters,  notes,  or  papeiB 
(if  toy),  relating  to  the  matters  in  the  said  inter^r 
rogatories  enquired  afler,  as  the  said  examinant 
liad  lost  or  destroyed ;  but  he  was  fully  persuaded 
that  the  same,  if  any  such  existed^  must  have 
referred  to  the  said  two  bonds,  or  such  one  of 
fhem,  to  which  they  related  respectively,  as  unr 
isonnected  securities,  and  respectively  valid  for 
the  sums  for  which  they  purported  to  have  been 
JB[iven. 

f .  The  Master,  by  his  report,  certified,  that,  on  the 
^pirt  of  the  Plaintiffs,  it  had  been  stated  and 
admitted  before  him,  by  the  solicitors  for  the  Mid 
IGheorge  Nicol ;  and  he  accordingly  found,  that 
iady  Essex  Ker,  the  testatrix  in  this  cause  named, 
employed,  for  many  years  previous  to  her  deaths 
Jdessi^irs  Coutts  and  Company  as  her  bankers: 
^hat.  the  said  George  Nicol  was  also,,  for  many 
(fears  previous  to  her  death,  the  confidential  firiend 
fcoid  adviser  of  the  said  Lady  Essex  Ker,  and  io 
Ahe  habit  of  raising  money  to  supply  her  occasions^ 
jby  pcocuring  advances  from  the  said  Messieur? 
dGoutts  and  Company,  upon  joining  in  notes  and 
4Mier  securities  with  the  said  testatrix,  and  with 
the  said  Lady  Mary  Ker  her  sister :  that  in  the 
tmmth  of  February,  1813,  a  sum  of  2,000A  was. 
iiorrowed  from  the  said  Messieurs  Coutts.  and 
Co9ipany  by  the  said  Lady  Essex  Ker,  and  for 
which  sum  the  said  George  Nicol  joined  in  a  bond, 
bearing  date  the  8th  day  of  February,  1813,  as.  a 
jtettirity  for  .the  paymient  thereof:  .that  in  ^ 
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idSl.  month  of  July,  1815,  the  said  Lady  Essex  Ker, 
the  testatrix,  having  occasion  for  a  further  loa^ 
applied  to  the  said  Messieurs  Coutts  and  Company, 
through  the  agency  of  the  said  George  Nicol,  to 
advance  her,  and  her  said  sister  Lady  Mary  Keri 
the  sum  of  10,000/.,  and  which  they  agreed  to  da 
on  having  the  bond  of  the  said  Lady  Mary  Ker  and 
Lady  Essex  Ker,  and  the  said  George  Nicoli  as 
their  surety  to  secure  the  repayment  thereof^  aod 
accordingly  the  bond  stated  in  the  charge  ct  tbe 
said  George  Nicol,  and  of  Messrs.  Coutts  and  Co^ 
bearing  date  the  15th  of  July,  1815,  was  given  to 
them,  and  after  paying  themselves  the  amount  of 
all  their  previous  securities  which  had  been  gives 
to  them,  the  balance  of  the  said  10,000/.  was  placed 
by  them  to  the  separate  accounts  of  the  said  La(^ 
Essex  Ker  and  Lady  Mary  Ker,  in  the  proportiooa 
each  party  was  entitled :  that  on  the  said  15th  day 
of  July,  1815,  the  said  testatiix  and  the  said  Lady 
Mary  Ker  gave  to  the  said  George  Nicol  tbe  bond 
stated  in  his  charge,  and  in  the  charge  of  Messrs. 
Coutts  and  Co,,  for  securing  the  sum  of  12,000t 
and  interest :  that  at  the  time  when  such  last* 
mentioned  bond  was  given,  Messrs.  Burley  and 
Moore,  of  Lincoln's  Inn,  were  solicitors  of  tbe 
said  ladies,  and,  upon  inspection  of  their  bills,  it 
did  not  appear  that  they  were  consulted,  nor  was 
any  professional  person  present  when  the  same 
was  executed :  that  the  Respondents  had  therefore 
submitted  to  him  that  such  last-mentioned  bond 
was  given  to  the  said  George  Nicol,  as  an  indeffl" 
nity  to  him  against  his  liability  to  pay  to  the  said 
Messrs.  Coutts  and  Co.  the  said  sum  of  10,000/^ 
for  which  he  had  joined  the  said  ladies  in  a  hoai 
to  tlie  said  Messrs.  Coutts  and  Co«,  and  fot  asf 
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fiiture  sums  that  he  might  procure  for  them  on  his       18SK 

responsibility^  and  that  no  consideration  wad  paid 

to  the  <d)Iigors  by  the  said  George  Nicol ;   and 

that,  as  evidence  thereof^  the   Respondents  had 

laid  before  him  the  following  letters,  written  by 

the  said  George  Nicol  to  them,  and  also  to  prove 

that  he  never  was  in  a  situation  to  advance  so 

large  a  sum   as  12,000/.,  and  which  letters  had 

bedti  admitted  by  the  solicitors  for  the  said  George 

Nicol,  and  were  as  follows :  —  Letter  from  George 

Nicol  to  Lady  Essex  Ker,  without  date :  •—  "  If 

••  Mn  Parkes  will  call  on  me,  or  send  his  bill  of 

•*  279i  25-,  I  will  either  get  Coutts  to  accept  it  or 

^  accept  it  myself,  or,  if  the  man  is  in  distress,  I 

••  will  raise  him  the  money ;  for,  though  as  poor 

•*  as  a  rat  myself^  my  credit  is  without  end.   There 

^18  something  a  little  inexplicable  in  this  busi- 

'-^  ness,  and  I  shall  be  obliged  to  your  ladyship  if 

••you  will  send  me  Chalmer's  note,  wherein  he 

^  lays  he  has  paid  into  Coutts's  the  bill  for  5000/., 

**  for  my  way,  your  ladyship  knows,  is  to  go  to  the 

^  bottom  of  things.     In  the  mean  time  do  not  let 

'*  Mr.  Parkes  be  distressed,  but  send  him  to  me." 

From  same  to  same,  dated  February  the  6th,  1813  r 

• — "I  had  a  long  interview  yesterday  with  my  old 

*•  friend  of  fifly-six  years  standing,  *  Tommy,'  and 

**was,  considering  I  was  a  borrower,  very  gra- 

^  ciously  received,  and,  as  soon  as  our  joint  bond 

•*  is,  made  for  2000/.,  I  will  bring  it  to  you  for  exe- 

*'cution;  we  must  both  sign  it  before  the  same 

^  witnesses ;  I  shall  then  get  up  and  cancel  our 

'5  notes  for  1100/.:   the  money  you  have  over- 

**  drawn,  and  Dean's  demand,  will  exhaust  above 

'*400/.  considerably.     There  then  will  be  better 

^  thaa400/.  to  go  pn  with,  and  I  am  hopeful  soon 
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MSI.  <<  to  see  your  ladyship  out  of  debt,  whidi  is  die 
<<  state  I  have  so  long  struggled  for,  and  when 
<<  accomplished  will  give  me  infinite  pleauie." 
From  same  to  same,  dated  the  '<  8th  of  Febnnij, 
<<181d:''  —  <<  I  lodged  this  morning  our  bold 
<^for  2000/.  at  Mr.  Coutts's,  BnA  to-monovl 
<<  shall  receive  up  all  our  former  securities,  nWi 
*f  shall  be  cancelled  and  sent  up  to  your  ladf- 
<<  ship,  and  then  the  balance  will  be  put  to  the 
<^  credit  of  your  account.'*  From  same  to  Ur 
"  Mary  Ker,  dated  "  February  the  8th,  181Sf- 
<<  I  have  written  to  Lady  Essex,  by  the  messopr 
<<  that  brings  this,  to  say  that  I  have  lodged  «r 
*'  joint  bond  for  2000^  at  Tommy's,  and  to-monof 
*<  I  shall  get  up  all  our  former  notes,  which  sbB 
<^  be  cancelled,  and  sent  up  to  her  ladyshipp  fli 
^  the  balance,  which  is  considerable,  put  to  kr 
*^  credit.  This,  with  what  is  to  come  from  Eds- 
^<  bro',  will  make  us  very  rich ;  but  pray  recoD- 
^*  mend  economy,  so  as  to  weary  out  the  *  lav's 
<*  <  delay ;'  for  if  I  do  not  live  to  see  her  Ladjiip 
<^  out  of  debt,  I  shall  die  miserable,  and  then  ve 
<^  shall  not  all  meet  so  comfortable  at  the  partis 
<*  quarree  in  the  other  world,  which  I  have  so  ki; 
••  proposed.**  From  George  Nicol  to  LadyEsn 
dated  "March  10th,  1814:'* — <«  As  my  fiieit 
"  Mr.  Coutts,  is  upwards  of  four-score  years  of 
^  age,  and  I  can  have  no  dependence  upon  his 
**  junior  partners,  who  would  certainly  lay  hold  d 
"  me,  rather  than  look  for  their  money  from  i 
'<  tedious  Scotch  law  suit ;  they  have,  indeed,  seat 
<<  me  notice,  that  they  are  so  much  in  advance, 
**  besides  what  I  have  given  them  my  security  for, 
<*  that  they  can  answer  no  more  of  your  Ladyship's 
*^  draft3*    Consider  how  mortifying  this  is  to  in^ 
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r  ^Sk^ho  have,  for  nearly  ten  years,  laboured  night 
t  ^timd  day,  exerting  the  best  of  my  poor  abilities 


•I9»)^r 


<« 


t9  nutke  your  Ladyship  independent  and  hftppy«»** 
k  ]^Uk  the  same  to  Lady  Essex^  dated^vff  Jdarch! 
I  ffelStfi,:  1814:"~"Nay,  I  went  further, j  and 
^  flbwame  security,  either  by  signing  my  nome^  »or 
B  ^fifMffXig  my  honour  for  a  great  deal  more  than 
I  ,*i^JLlun  .worth  in  the  world.''  From  same  to  Eiaitei 
t^^dthe  '<l6th  of  March,  1814*/'-*««I  send 
tr  Ladyship  enclosed   the  note    forfiOO/.^' 
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I  5ij«^h  I  mentioned  in  my  letten^for  yonr  s^pia^^ 

I  ^4me^bqye  mine,  and  this^  Ii  believie^  is  aa  fwr  las 

,  ^ifte,  house  will  go,  for  they  know  very  welL that 

J  ^<I  do  not  pretend  to  be  a  man  of  property,  aiid' 

.,  Ifllll^draw  down  upon  themseAves  Scotch  law  suits' 

Ii  %J0  what  they  never  will  ^ree  to^''    From  saaie 

^j  tfc«ame,  dated  the  «  22d  of  August,  l814:^^■^-»'^ 

i^^^l have  had  Captain  Garrety  with  mei,  with  your 

^l[jrJLadyship's    acceptance  for  SSOiL,'  to  get  diss.^ 

^*eounted     I  have  been  to  a  friend  for  that' 

^fmrpose,  but,  unfortunately,  he  is  not  in  cash  tit 

'    5|-y resent,  and  I  dare  not  look  nbarMnGoutt^ 

^ .  Hikaving  so.  shamefully  set  his  advice  at  noiligbt  ^ 

|.  jgAmt  I  will,  if  I  can,  endeavour  to  get  it^one^ 

^U^ml^  some  other  friend/'    From  same  to  Lady 

'^   Ifiury,   dated   the   "  Sd  of  January,    1815c^^**4.^ 

^  9cJ  ^would  to  God  you  would  inspire  Lady*£.  ^vMth 

HiA  tbonaandth  part  of  your  Ladyship's  discretion 

^  ISFbaiid  delicacy  in  money  matters ;  I  confess  I  was' 

r  %3jiOGJied  at  the  indelicacy^  q£  leaving  me  in  && 

f.  ^bunds^of  the  Philistines,  whom  I  had  madfemy 

"   ^^^OlPrtal  foes  by  ray  zeal  and  exertions  for  her 

^^  ^^^ipterest,  and  became  bound. for  her  in  sumi^  fiu^ 

^  ^^beyond  my  power  of  paying,  when  simpfy  sign. 

'   jMngiiQf  name  wouidi^avewotbviatcd ail  ^^bu4i tfaabk 
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ISSI*      *<  God,  this  year,  1815,  presents  a  better  prospect; 
<*  so  we  must  foi^et  and  forgive/'     From  same  tA 
Ladj  Essex,  dated  the  <<  SSth  of  January,  1815:" 
— <<  I  have  not  seen  Mr.  Coutts  for  several  moDtiu^ 
**  haxing  studiously  avoided  him,  because  I  had 
^*  not  followed  his  advice,  so  friendly  to  all  parties^ 
^  in  taking  a  counter  security ;  but  I  must  now 
say  I  had  so  near  a  prospect  of  your  Ladyship's 
getting    possession  that  I  thought  it  becane 
<*  unnecessary."      From    same    to    Lady  Essex, 
dated  the  "  10th  of  February,  1815  :"— '«  Con- 
**  cerning  the  proposed  loan,  I  cannot  say  whetha 
*<  we   shall  be  able  to  persuade   Mr.  Coutfs  to 
«  advance  so  large  a  sum  as  will  be  wanted,  so 
*^  that  if  your  Ladyship  knows  of  any  monied  man, 
^<  who  would  lend  money  on  mortgage,  he  should 
"  be  thought  of.     We  have  certainly  two  hdds  on 
"  Mr.  Coutts ;    the  friendship   he    bears  to  the 
<<  family  of  his  departed  friend,  and  his  intimate 
acquaintance  with  myself,  of  now  nearly  three- 
score years    standing.      These    hitherto   ha?e 
^*  certainly  induced  him  to  be  uncommonly  kind; 
**  but  if  the   business  can  be  done   otherwise,  it 
"  certainly  would  be  all  the  better,  for  I  haves 
<<  strong  principle  against  riding  the  free  horse  to 
<<  death.     And  now  I  think  I  have  gone  throi^ 
**  all   our  present  business,   except    one,   which 
"  your  Ladyship  does  not  mention,   but  whid 
"  seems  to  be  the  most  necessary  of  all  for  both 
"  your  Ladyships.    I  mean  present  supply,  till  the 
"  great  loan  can   be  effected.     Our  dear  Lad^ 
"  Mary  must  be  in  want  of  supply,  as  there  have 
"  been  no  remittances  from  Scotland.    A«  the 
<<  great  loan  must  soon^  by  some  means  or  other, 
*^  be  obtained,  we  must  make  the  present  suppl^f 
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^fmal)  as  it  is,  merely  temporary;  for  instance,  I3SI?« 
*W/-your  debt  to  Mr.  Coutts  is  5450/.,  to  make  it  ^"^^ 
j(?*'O000/,  leaves  a  balance  of  550/.  I  make  a  point  jj^ 
iil{i^  paying  my  ^end  who  sent  the  200L  as  soon 
if^:^  possible,  because  he  charges  no  interest ;  that 
^j>lHr}U  leave  you  350/.  for  present  use,  which  is 
^^^SQL  more  than  the  remittance  from  Scotland 
/fffwas.  But,  undoubtedly,  in  the  great  loan  th^erd 
^^-ffiust  be  a  very  considerable  sum  provided  foF 
ijffjpresent  supply,  and  other  purposes  that  may  be 
|i{>i|iiforseen.''  From  same  to  Lady  Essex,  dated 
^  "Sd  of  April,  1815  :*'  —  "  Yesterday,  being 
,|^|^unday,  I  borrowed  Mr.  Bqlmer's  carriage,  and 
Ij^f  paid  a  wedding  visit  to  a  new  married  cQuple, 
^S^!Which  I  thought  it  my  duty  to  do,  who,  afteir 
yff  accepting  my  poor  security  for  so  many  thou*- 
^'yVj^nds,  had  sent  me  so  polite  an  invitation  to 
JK^eome  and  see  them/'  From  same  to  Lady 
Uasex,  dated  the  "  29th  of  April,  1816  :"-r-  "  As 
11^*1  know  your  Ladyship's  demands  are  peremptory, 
IL3L-  have  got  1000/.  from  a  friend  for  a  few  days, 
fr^iaoid  passed  my  own  word,  which  is  always  my 
fil>oiid,  to  return  it  before  the  week  is  out.  Your 
|>I.iadyship  will  be  so  good  as  send  a  line  by  the 
<L(Jbearer,  that  you  have  received  the  money.  I  am 
!ti%aite  mortified  at  this  business,  for  having  seen 
(>:Kii0st  of  the  creditors,  I  had  convinced  them 
«  that  it  was  impossible  your  Ladyship  could  pay 
^  jjhe  principal  of  their  debts,  till  you  could  either 
^  jmU  or  rabe  money  upon  mortgage ;  but  that 
f  jliheir  interest  should  be  regularly  paid  thiem. 
If:  This  seemed  to  satisfy  thetn,  and  how  they  have 
^  changed  their  mind  I  cannot  tell,  but  I  am 
'^apprehensive  that  some  of  the  other  creditors, 
-«  j&uUng  that  compulsion  has-been  sucqessfuL  will 
^  pursue  the  same  course,  in  which  case  I  ktum 
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whst  is  to  be  done."  From  same  to  same, 
acM  Ae  "  SOth  of  November,  1816 : "— **  I  have 
-  Biif  3  very  threatening  visit  from  Mr.Dobie's 

*  Tartaer,  with  a  demand  for  1000/- ;  I  have  got 
*►  luH  put  off  for  a  little,  with  the  old  story,  whidi 

•  I  j?ntess  my  conscience  smites  me  for  so  oftett 
*^  seerting,  that  is  to  say,  that  your  Ladyship's 
^  iebcs  are  very  safe,  and  will  eventually  be  all 
-**MLiL  I  am,  indeed,  so  sensible  to  the  contrar;, 
-^  ^lat  I  look  to  end  my  life  in  a  prison,  the 
'•  aoment  any  thing  happens  to  your  Ladyship^  or 
••^  Mr.  Coutts." 

The  Master  by  his  report  found,  that  Lady 
&Me!(  Ker,  by  her  last  will  and  testament,  bearing 
jace  the  7th  day  of  September,  1819f  gave  aod 
s^^tieathed  to  the  said  George  Nicol  the  sum  of 
AX\)/i  in  the  following  words  (that  is  to  say),  **  To 
^  »y  friend  George  Nicol,  for  his  services,  I  leave 

-  AW/." 

Upon  consideration  of  the  examination^  the 
teeters,  and  the  several  circumstances  thereio- 
belbrc  stated,  the  Master  by  his  report  certified 
39uit  he  was  of  opinion,  that  the  bond  was  not 
1  bond  of  indemnity,  but  was  a  voluntary  bond, 
^[ivt^n  to  George  Nicol  as  a  bounty  by  the  Ladies 
E^sex  and  Mary  Ker,  without  any  cofisideroAin 
having  been  paid  or  given  by  George  Nicol  fcr 
the  same. 

To  this  report  the  Respondent,  '  Sir  Robert 
Williams  Vaughan,  filed  the  following  exception: 

—  For  that  the  said  Master,  by  his  said  report, 
i^^rtitied  that  the  said  bond,  &c.,  was  not  a  bond 
of  indemnity,  but  was  a  voluntary  bond  given  to 
lit\>rge  Nicol,  as  a  bounty,  by  the  said  Ladies 
Kjsi.'^  and  ^laryKer,  without  any  consideration 
having  been  paid  or  given  by  the  said  Geoiige 
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JHIacIL  foF  the  same.  Whereas  the  said  Master  ;^^^\ 
iMght  to  have  certified,  that  the  said  bopd  was 
giyefi  to  the  said  George  Nicol,  by  way  c^  in« 
ij^mty  against  payments  made,  and  liabilities 
pporredt .  by  him,  on  account  of  the  said  Lady 
Hlpe,T  and  Lady  Mary  Ker. 
^'tiQfioscge  Nicol  also  filed  the  following  ex^cq^tkyn 
fOLjth^  oreport ;  — -  For  that  the  said  Master  hadr  in 
Ipli.by  bis  said  rqport»  c^d^ed  that  he  was  of 
lipipi((m .  that  the  bondt  &c.,  in  his  report  nien- 
tpfaedt  was  given  to  the  said  George  Nieol»  as  a 
bounty,  by  the  said  Ladies  Essex  and  Mary'Ker, 
Vitfiout  any  consideration  having  been  paid  or 
given  to  the  said  George  Nicol  for  the  satte, 
idiesef^  the  said  Master  ought  not  to  have  oetDti* 
Sad  that  the  said  bond  was  given  to  the  said 
Qeorgp  Nicol  as  a  bounty  by  the  said  ladles,  with- 
mt  ^y  consideration  having  been^  paid  or  given 
by  the  said  George  Nicol  for  the  same,  but  Ought 
|p  ^ave  certified  that  the  same  was  given  to  the 
litd€reorge  Nicol,  by  the  said  Ladies  Essex  and 
Haiy;  K«r,  .par%  for  services  peihfonned  by  the 
pi4  Geifxge  Nicole  and  partly  Ji>r  money  knttaid 
H^IIRQced  by  him  to  the  said  ladies.  ( 

il.jfGleofge  Nicol  died  in  June,  1828,  and,  upon  bis 
d^oease^  letters  of  administration  of  his  -  estate  sind 
ffil^^qta  were  granted  by  the  prerogative  count  of 
Canterbury  to  the  Appellant,  as  his  only  child /knd 
IJftlrtlof  kin. 

rr»i]^leanor  Garrety,  one  of  the  Defendants  in 'the 
fif^  iSuil^  and  one  of  the  residuary  legatees  of ^Lady 
jBsse:ic  Ker»  died  about  the  same  period,  leaving 
ihc^  llespondent,  James  Henry  Garrety,  her  heir- 
Ktflaw*  She  made  a  will,  dated  the  17th  day  of 
Ifay^  IS^  (which  did  not  pass  her  interest  in  ihe 
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IBSU  real  estates  in  question  in  the  first  suit),  and  thereof 
'"-^''•^  she  appointed  James  Davies  and  Martin  Jordan 
her  executors }  but  they  having  renounced  pro* 
bate  thereof)  letters  of  administration,  limited  to 
the  purposes  only  to  attend,  supply,  substantiate, 
and  confirm  the  proceediags  already  had  in  the 
before-mentioned  suit,  or  in  any  other  suit,  between 
the  parties  thereto,  concerning  the  premises,  weit 
granted  to  the  Respondent  George  Finch.  The 
Respondent  Sir  Robert  Williams  Vaughan  there- 
upon filed  a  bill  of  revivor  and  supplement  against 
the  Respondents  George  Finch  and  James  Heoiy 
Garrety,  praying  that  the  original  suit  and  pnv 
ceedings  might  be  carried  on  and  continued,  and 
the  usual  accounts  of  the  personal  estates  of  the 
said  Eleanor  Garrety,  if  necessary,  taken. 

The  three  first-mentioned  causes  came  on  to  be 
heard  before   the   Master  of  the  Rolls,   on  the 
matter  of  the   exceptions,    on   the   29th  day  of 
June,  1829,  and   at  the  same  time   the  suppl^ 
mental  cause  came  on  for  hearing,  when  it  wu 
ordered,  that  the  decree  made  in  the  two  first- 
mentioned  causes  dated   the  30th  day  of  June^ 
1835,  and  the  order  made  in  the  third-mentioned 
cause,  dated  the  25th  day  of  April,  1 827,  should 
be  carried  on  and  prosecuted  between  the  partiei 
to  the  supplemental  suit  in  like  manner  as  therebjr 
directed  by  the  former  decrees  and  orders:  and 
that  the  several  accounts  and  enquiries  directed 
by  the  said  decree  should  be  continued,  and  car- 
ried on  in  like  manner  as  thereby  directed  betweefli 
the  parties  to  that  suit :  and  that  the  costs  of  the 
several  parties  directed  to  be  taxed,  should  be  taxed 
accordingly :  and  that  the  parties  should  proceed 
to  a  trial  at  law  iii  His  Majesty's  Court  of  Kingf^ 
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Bench,  upon  the  following  issues :  —  1st,  Whether  isai. 
the  bond  for  1S,000/.  to  George  Nicol  was  exe- 
cuted by  Lady  Essex  Ker  and  Lady  Mary  Ker, 
as  to  any  and  what  part  tliereof,  for  services  per- 
fbrmed  by  George  Nicol  for  the  Ladies  Essex  and 
Mary  Ker,  or  as  to  any  and  what  part  thereof,  for 
money  lent  and  advanced  by  him  to  the  Lady 
Essex  Ker  and  Lady  Mary  Ker.  2dly,  Whether 
the  said  bond  was  executed  by  Lady  Essex  Ker 
and  Lady  Mary  Ker,  as  to  any  and  what  part  of 
the  same,  as  a  bond  of  indemnity  to  George  Nicol, 
in  respect  of  the  engagements  as  an  obligor  with 
the  said  Lady  Essex  Ker  and  Lady  Mary  Ker,  in 
«  bond  of  the  same  date  to  Messrs.  Coutts  and 
Company,  for  10,000/.,  or  in  respect  of  any  other 
engagements  into  which  George  Nicol  had  entered 
as  a  security  for  the  Ladies  Essex  and  Mary  Ker. 
And,  3dly,  Whether  tlie  said  bond  was,  as  to  any 
and  what  part  of  the  sum  of  12,000/.,  intended  by 
the  said  Ladies  Essex  and  Mary  Ker,  as  a  gift  to 
George  Nicol :  tlie  representatives  of  George  Ni- 
col were  to  be  Plaintiffs  in  the  first  and  last  issues, 
and  the  Flaintifis  in  equity  were  to  be  the  Defend- 
iBts  in  those  issues ;  and  in  the  second  issue  the 
Haintifis  in  equity  were  to  be  Plaintiffs  at  law, 
and  the  representatives  of  the  said  George  Nicol 
were  to  be  Defendants  at  law,  who  respectively 
were  forthwith  to  name  an  attorney,  to  appear  and 
plead  to  issue  :  and  it  was  ordered,  that  it  should 
be  referred  to  the  Master  to  settle  such  issues,  in 
cue  the  parties  differed  about  the  same,  and  the 
Jsdges  of  the  Court  of  King's  Bench  were  to  be 
at  liberty  to  endorse  any  matter  specially  upon  the 
pOBtea*  The  consideration  of  all  further  direc- 
tionsy  and  of  the  costs  of  the  suit,  were  reserved 
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1831.  in  like  manner  as  the  same  were  reserved  by  the 
former  decree,  until  after  the  trial  of  the  issues;^ 
and  any  of  the  parties  were  to  be  at  liberty  tc 
apply  to  the  Court,  as  there  should  be  occasion. 

Against  this  decree,  or  decretal  order,  Williai^ 
Nicol,  as  administrator  of  George  Nicol,  appealecj 
to  the  House  of  Lords. 

For  the  Appellant,  Mr.  Tinney  and  Mr.  fVigram. 

For  the  Respondent,  Mr.  Pemberton  and  Mr. 
Hope. 

TJie  Lord  Chancellor. ^^In  this  case  the  main 
question,  and  indeed  the  only  question,  is  wkk 
respect  to  the  origin  and  constitution  of  tins  bond 
for  the  security  of  12,000/.  executed  by  Ladies 
Essex  and  Mary  Ker,  in  favour  of  Mr.  Geoige 
Nicol,  a  friend  of  themselves  and  their  family,  and 
to  whom  it  appears  they  were  in  various  respects 
under  obligations  for  acts  of  kindness,  and  among 
others,  the  obtaining  loans  of  money  for  them,  and 
interposing  his  security,  as  he  considered  at  the 
time,  at  his  imminent  risk,  besides  other  kind  offices 
of  a  less  important  nature,  having  been  a  friend 
of  their  brother  and  themselves  for  many  yeaft 
These  ladies  having  executed  this  bond  in  his 
favour  to  the  amount  of  12,000/1,  a  question  has 
arisen  in  a  suit  in  the  Court  of  Chancery,  before 
the  Master  of  the  Rolls,  which  led  to  a  reference 
to  the  Master  among  other  things  to  enquire  into 
the  consideration  and  all  the  circumstances  under 
which  this  bond  was  executed;  and  the  Master 
having  taken  the  examination  of  Mr.  Nicol  on 
interrogatories  under  this  order,  and  having  ha4 
the  benefit  of  investigating  all  the  facts  brought 
before  him  by  the  parties  on  both  sides  to  explain 
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the  transaction,  on  the  21st  of  November,  1828,  18S1. 
made  his  report,  finding,  that  <'  Lady  Essex  Ker, 
by  her  will,  bearing  date  the  7th  of  September, 
1819»  gave  and  bequeathed  to  the  said  George 
"  Nicol  the  sum  of  2000/.  in  the  following  words 
*•  (that  is  to  say),  —  *  To  my  friend,  George  Nicol, 
"  ^  for  his  services,  I  leave  2000/. ;'  and  upon  con- 
^'  sideration  of  the  said  examination,  the  said  let^ 
"  ters,  and  the  several  circumstances  in  the  said 
**  report  stated,  the  Master  certified  that  he  was  of 
opinion  tliat  the  said  bond,  dated  the  15th  day 
of  July,  1815,  for  securing  the  said  sum  of 
^*  12,000/.  and  interest,  under  the  hands  and  seals 
**  of  the  said  Lady  Essex  Ker  and  Lady  Mary 
•*  Ker,  was  not  a  bond  of  indemnity,  but  was  a 
voluntary  bond,  given  to  the  said  George  Nicol 
as  a  bounty  by  the  said  Lady  Essex  Ker  and 
*•  Lady  Mary  Ker,  without  any  consideration 
**  having  been  paid  or  given  by  the  said  George 
**  Nicol  for  the  same/' 

^  The  Master  disposes  of  two  questions  :  he  first 
^enquires  whether  the  bond  was  gratuitous  or 
voluntary,  and  he  finds  it  was  voluntary ;  secondly, 
whether  the  bond  was  an  indemnity  against  another 
bond  bearing  the  same  date,  and  for  a  sum  of 
iO,000/.  given  by  Lady  Essex  and  LJldy  Mary  Ker 
to  the  late  Mr.  Coutts,  for  money  advanced ; 
iKrhether  it  was  a  bond  of  indemnity  or  a  bond  for 
so  much  money  —  and  the  Master  found  that  it 
was  a  voluntary  bond,  a  bond  without  consider- 
ation. An  exception  was  taken  by  the  one  party 
,to  the  first  of  these  findings,  viz.  that  which  found 
it  was  altogether  a  voluntary  bond :  that  excep- 
tion was  taken  by  the  present  Appellant,  represent- 
ing the  late  Mr.  Nicol,  who  contended  that  it  was 
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1831.  partly  voluntary  and  partly  for  consideration.  Ad 
objection  was  also  taken  by  the  other  party,  the 
Respondents,  to  the  other  finding,  that  it  was  not 
a  bond  of  indemnity,  for  reasons  on  which  I  shall 
say  a  single  word. 

The  Master  of  the  Rolls,  before  whom  these:^ 
exceptions  came  to  be  argued,  without  enterin 
into  the  enquiry,  directed  three  issues  to  be  tri 
by  a  jury.     First,  Whether  it  was  for  service!^ 
and  loans?     Secondly,  Whether  it  was  a  hoa^ 
of  indemnity  ?    And  thirdly.  Whether  it  was  in 
the  whole  gratuitous,  or  to  what  extent  it  wa$ 
gratuitous  ?    Now,  if  it  was  not  a  bond  of  indeiii- 
nity,  whether  it  was  gratuitous  or  voluntary,  really 
is  perfectly  immaterial  when  there  is  no  deficiency 
of  assets ;  but  even  if*  there  were  any  deficiency  of 
assets  it  would  be  equally  immaterial,  except  in 
this  respect,  that  the  gratuitous  part  might  not  hi 
taken  in  preference  to  the  claims  of  creditors  for  i 
valuable  consideration  :  but  as  there  is  no  questioil 
upon  that  point,  and  the  parties  are  perfectly  satis- 
fied of  the  sufiiciency  of  assets,  they  have  waivedthat 
exception  altogether,  or  state  that  they  are  willing 
to  waive  it,  and  therefore  the  only  question  is  upon 
the  general  finding  of  the  Master,  (which  has  been, 
I  will  not  say  over-ruled  by  his  Honor,  but  not 
confirmed  by  his  Honor,)  that  it  was  not  a  bond  of 
indemnity ;  his  Honor  having  ordered  that  ques- 
tion to  be  tried  by  a  jury. 

On  the  close  of  Mr.  Tinney's  very  able  argu* 
flient,  I  had  a  very  strong  opinion  upon,  this 
subject,  in  which  my  noble  and  learned  friend*, 
the  favour  of  whose  assistance  we  have,  concurred, 
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which  was  so  strong  that  we  felt  it  was  not  ne-  1831. 
cessary  to  call  upon  Mr.  Wigram  to  support  his 
learned  leader,  and  that  opinion  is  not  at  all 
shaken  by  our  having  heard  all  which  has  been 
urged  by  the  learned  and  eloquent  counsel  for 
the  Respondents ;  and  that  opinion  is,  that  a  Court 
is  not,  upon  a  mere  suggestion, — upon  somebody 
getting  up  in  Court  and  saying,  "  Oh,  I  conceive 
•*  this  is  a  bond  of  indemnity," — therefore  to  pre- 
8ume  it  to  be  so ;  that  a  Court  ought  not,  because 
a  suspicion  attaches  to  the  bond  of  its  being  not 
what  it  purports  to  be, — because  it  was  executed  on 
the  same  day  with  another  bond  to  Messrs.  Coutts, 
—  therefore,  on  those  suggestions,  surmises,  and 
suspicions,  to  send  an  issue  to  be  tried  which  as* 
flumes  that  the  whole  question  is  to  be  gone  into 
respecting  an  instrument  bearing  upon  its  own  face, 
and  being,  for  any  thing  which  appears,  not  in  the 
smallest  degree  a  bond  of  indemnity,  but  a  bond 
fcr  another  consideration,  viz.  love  or  affection,  or 
services  performed  on  behalf  of  this  lady,  or  in 
part  borrowed  money,  as  the  case  may  be :  precisely 
the  same  suspicion  would  remain,  the  same  sur- 
mise might  be  entertained,  and  the  same  sugges- 
tions might  be  made  if  the  half  of  it  were  for 
borrowed  money,  and  the  other  half  gratuitous,  as 
are  now  entertained  on  the  ground  of  the  admission 
imported  into  the  cause  of  its  being  altogether 
voluntary,  according  to  the  Master's  finding.  I 
feel  the  more  strongly,  in  the  present  case,  that  this 
ought  not  to  be  sent  to  be  tried  by  a  jury,  more  es- 
pecially because  there  is  no  reason  to  believe  that 
there  can  be  any  examination  or  cross-examination, 
inasmuch  as  there  is  not  any  parol  evidence  forth- 
coming, none  of  the  witnesses  to  the  transaction 
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189U       being  living.     But,  it  is  also  to  be  noted,  that 
the  proof  lies  upon  the  Respondents,  upon  the 
party  impeaching  the  instrument,  which  appears 
to  have  nothing  upon  the  face  of  it  sufficient  to 
call  upon  any  Court  to  doubt  its  nature  to  bind 
the  parties.     It  appears,  upon  the  face  of  it,  to  be  ^ 
what  it  purports,  namely,  a  money  bond,  whatever*- 
the   consideration ;   but  the  seal  takes   away  alft 
necessity,  in  the  present  state  of  the  cause,  fo^r 
enquiries  whether  there  was  a  consideration  oi 
not ;  you  are  not,  merely  on  a  suggestion  of  i 
supposed  connection  with  another  transaction,  to 
consider  it  part  of  that  other  transaction,  in  order 
to  invalidate  that  instrument  at  law.     If  that  could 
be  done  in  the  present  instance,  one  hardly  knowf 
where   it  might   stop ;    there   is  hardly  a  bond 
which   has   been  executed  which  might  not,  on 
some  such  suggestion  as  this,  be  made  the  subject 
of  the  trial  of  an  issue. 

No  doubt,  it  was  executed  on  the  same  day 
with  another  bond :  but  then  it  is  for  a  different 
sum ;  and  I  cannot  quite  agree  in  the  argument, 
that  there  is  a  double  coincidence,  that  you  are 
to  divide  this  into  two  parts,  10,000/.  and  2000/1 ; 
to  refer  the  10,000/.  to  the  consideration   of  in- 
demnity,  —  that  happening  to  be  the  amount  of 
the  money  bond  to  Messrs.  Coutts,  — -  and  to  con- 
sider the  2000/.  as  a  consideration  for  services 
rendered,  or  for  the  offices  of  friendship,  because 
the  will  happens  to  mention  2,000/.     I   should 
think  just  the  other  conclusion  might  be  drawn, 
if  the  lady  gives  a  bond  for  2,000/.,  and  after- 
wards, without  any  reference  to  that,  makes  a 
bequest  in  her  will   to   the  amount  of  2000/.    I 
should  assume,  prima  Jacici  that,  saying  nothing 
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about  the  bond  in  the  will,  and  making  no  re-  1831. 
ference  to  the  existence  or  object  of  the  will  in 
the  bond,  she  meant  to  let  them  both  stand  to-  ^ 
gether,  and  indicated  an  intention  of  giving  the 
2000/.  in  the  will  ultra  the  2000L  which  had  been 
already  secured  in  the  bond;  otherwise  where 
would  this  end  ?  It  cannot  be  said,  as  to  every 
person  who  gives  a  bond  for  2000/.,  and  imme- 
diately goes  away  and  makes  a  bequest  of  2,000/., 
that  the  one  is  to  be  taken  for  the  other.  It 
cannot  be  Supposed,  when  there  is  a  bond  for  a 
certain  sum,  and  a  bequest  of  the  same  sum  by 
the  same  testator  to  the  same  legatee,  that  there- 
fore the  two  are  the  same  thing,  and  that,  without 
any  reference  of  the  one  to  the  other,  by  which  it 
can  be  shewn  that  the  one  was  intended  as  a  sub- 
stitution for  the  other.  It  appears  to  me,  that  the 
opposite  conclusion  is  to  be  drawn  from  that :  all 
which  remains  is  the  identity  of  the  date;  and 
surely  that  is  too  slender  and  too  feeble  a  circum- 
stance on  which  to  proceed  in  ripping  up  the 
whole  of  this  instrument. 

Upon  the  whole,  I  have  no  hesitation  whatever  in 
recommending  to  your  Lordships  that  this  decree 
should  be  reversed,  so  far  as  I  have  stated.  We 
have  some  little  doubts,  both  my  noble  and  learned 
friend  and  myself^  whether  we  ought  to  enter  here 
into  the  matters  for  consideration  which  are  pre- 
sented by  this  case ;  perhaps  it  may  be  as  well  to 
send  it  back  to  His  Honor,  to  enter  into  the  con- 
siderations arising  from  these  letters  ;  and  a  num* 
ber  of  very  important  considerations  do  arise  upon 
the  letters,  if  parties  see  fit  to  go  into  them. 

Mr.  Tinney. — The  decree  on  further  directions 
contains  no  directions  for  payment;  the  whole  mat* 
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1831.  ter,  therefore,  will  be  presented  to  the  Court  bdow, 
if  your  Lordships  should  simply  permit  us  to  witii- 
draw  our  exceptions,  and  should  overrule  the  other 
exceptions. 

The  Lord  Oiancellor.  —  My  opinion  is,  that  the 
question  was  open  for  the  consideration  of  the 
Court  below;  and  I  wish  to  leave  it  open  for  the 
consideration  of  the  Court  below,  which  I  think 
it  would  not  be  if  we  overruled  the  exceptioOi 
That  would  be  in  effect  confirming  the  Mastei^s 
report. 

Lord  Lyndhtirst.  —  That  would  lead  to  conw- 
quences  to  which  I  am  not  at  present,  at  least,  pre- 
pared to  accede.  The  case  is  not  ripe  for  thit 
result. 

The  Lord  Chancellor.  —  We  wish  to  keep  opee 
the  question  of  indemnity  or  no  indemnity  ftr 
the  Court  below.  We  cannot  do  otherwise,  for 
that  question  has  never  been  decided.  If  we  over* 
rule  the  exception,  we  confirm  the  Master's  re- 
port and  conclude  the  question ;  whereas  we  mem 
to  keep  open  the  question  of  the  circumstanoes 
under  which  this  bond  was  obtained,  or  the  ques- 
tion whether  he  acted  as  the  agent,  though  I  do 
not  see  much  in  tliat,  but  to  keep  open  the  reil 
question,  and  let  tlie  Master  of  the  Rolls  deal  with 
that  himself^  instead  of  sending  it  to  an  issue 
You  cannot  call  upon  us  to  do  more  than  your 
petition  of  appeal  prays  for,  namely,  to  reverse  the 
judgment ;  we  could  not  go  further  than  that  with- 
out consent.  The  Court  below  have  not  decided 
that  question,  which  they  must  do,  in  the  first 
instance. 

Lord  Lyndhurst. — It  will,  I  think,  be  better,  upoo 
the  whole,  that  the  case  should  go  back.     I  agree 
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entirely  with  my  noble  and  learned  friend  in  the       1831. 
view  which  he  has  presented  of  this  case.     It  ap- 
pears to  me  that  the  Master  oF  the  Rolls  ought  not 
to  have  directed  issues  in  this  case.     The  whole 
question,  in  point  of  evidence,  was  before  him,  and 
I  he  was  fully  in  as  good  a  situation  to  draw  a  con- 
i  dusion  as  a  jury  could  be;  and  I  tliink,  therefore, 
I  upoD  that  ground,  the  issues  ought  not  to  have  been 
X  directed.    With  respect  to  the  other  point,  namely^ 
I  as  to  whether  or  not  we  are  to  consider  this  as  a 
bond  of  indemnity,  as  that  is  to  go  back  for  the 
,  consideration  of  the  Court  below,  it  may  be  as  well 
J  not  to  enter  very  fully  into  it   ^The  bond,  on  the 
face  of  it,  is  a  simple  and  ordinary  bond  ;  there  is 
nothing  on  the  face  of  it   importing  that  it  is  a 
bond  of  indemnity.    It  appears  to  me  that  the  whole 
argument  of  the  case  is  on  the  other  side,  the  onus 
bearing  upon  them  to  shew  that  it  was  a  bond 
of  indemnity  consists  of  suspicion  and  conjecture, 
and  there  does  not  appear  to  me  suflicient,  in  point 
of  evidence,  to  warrant  our  coming  to  the  conclusion 
that  this  instrument,  on  the  face  of  it,  was  intended 
as  a  bond  of  indemnity ;  that  question,  however, 
according  to  what  my  noble  and  learned  friend 
has  stated,  will  go  back  for  the  consideration  of  the 
Master  of  the  Rolls.     If  the  Master  of  the  Rolls 
should   entertain   an  opinion  different  from   that 
-which  we  have  intimated,  of  course  he  will  act 
upon  his  own  opinion,  and  we  shall  have  an  op- 
portunity, if  the  case  is  again  brought  here,  of 
revising  it.     At  present  all  we  propose  doing  is, 
to  overrule  the  order  directing  those  issues,  the 
opinion  of  your  Lordships'  House  being,  that  the 
Master  of  the  Rolls  ought  not  to  have  directed 
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1831.  the  issues,   but  that  he  ought  himself  to  have 

^^^^^  decided  the  question. 

TAUOBAM.  — 


14th  Oct*  Ordered  and  adjudged,   that  so  much  of  the 

1881.  Order  complained  of  as  directs  the  trial  of  certain 

issues  be  reversed,  and  that  the  Appellant  be 
allowed  to  withdraw  his  exceptions  to  fJie  Master's 
Report,  on  payment  of  costs;  and  it  is  further 
ordered,  that  the  cause  be  remitted  to  the  Court 
of  Chancery,  to  do  therein  as  shall  be  consistent 
with  this. 
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1851. 


ENGLAND. 

(exchequer    CHAMBER.) 

The  Company  of  Proprietors  1 

of  the  Glamorganshire  \  Plaintiffs  in  Error ; 
Canal  Navigation-    -    -  J 

BiCHARD  Blakemore    -    -    Defendant  in  Error. 

A  company  of  proprietors  had  power  under  an  act  of  par- 
liament to  make  a  canal  with  a  weir,  upon  such  a  construc- 
tion that  the  surplus  water  of  the  river  from  which  it  was 
fed  should  flow  into  a  watercoursci  which,  before  the  passing 
of  the  act,  was  used  for  working  machinery  belonging  to  B. 
The  canal  having  been  constructed  under  this  act,  another 
act  was  afterwards  obtained  to  raise  more  money,  and  giving 
further  powers  as  to  the  extension  of  the  canal,  but  providing 
that  all  the  works  to  be  done  under  the  acts  should  be  com- 
pleted within  two  years  from  the  passing  of  the  latter  act. 
After  the  expiration  of  the  two  years,  the  company  having 
deepened  the  channel  of  the  canal  so  as  to  diminish  the 
supply  of  water  in  the  watercourse  of  B.,  he  brought  an 
action  against  the  company  for  damages,  in  which  he  reco- 
'  f  ered  a  verdict  and  judgment. 

Held,  upon  writ  of  error,  that  a  declaration  stating  such  a  case, 
shewed  a  sufficient  cause  of  action,  and  that  although  the 

.  company  might  originally  have  made  the  canal  of  the  depth 
complained  of,  yet  that  having  once  completed  it  under  the 
act,  they  had  no  power  to  alter  it  afterwards  so  as  to  affect 
the  supply  of  water  to  the  works  of  B«,  and  that  under  the 

•  latter  act  they  had  no  power  to  make  any  alteration  after 
the  lapse  of  two  years  from  the  passing  of  the  act. 


JLHE  Defendant  in  error  in  18^  brought  his 
action  on  the  case  in  the  Court  of  Exchequer, 
against  the  Plaintiffs  in  error. 
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18S1.  The  declaration  contained  thirty-eight  counts; 

Gi!lmiEOAN-  *'^^  ^^^'  nineteen  of  them  complaining  of  certain 
sBxucAVAL  injuries  to  the  Plaintiff  as  proprietor  of  certain 
works  called  Melin  Grifiith  Works.  The  nineteen 
following  counts  complained  of  similar  injuries  to 
him  as  proprietor  of  certain  other  works,  called 
Pentyreh  Works,  and  did  not  in  any  other  vesf&A 
materially  differ  from  the  corresponding  counts  of 
tlie  first  nineteen. 

The  first  count  stated,  that  the  Plaintiff  wai, 
and  for  a  long  time  had  been,  possessed  of  certain 
works,  used  for  the  purpose  of  trade  and  maou* 
facture,  in  the  county  of  Glamorgan,  and  which, 
in  and  by  an  act  of  parliament  of  the  30  G.3.* 
<<  An  Act  for  making  and  maintaining  a  navigaUe 
Canal  from  Merthyr  Tidvile,  to  and  through  a 
place  called  the  Bank,  near  the  Town  of  Cardifi 
in  the  County  of  Glamorgan,"  were  called  die 
Melin  Griffith  Works,  and  also  of  a  cut  or  water- 
course in  the  said  act  mentioned  as  belon^g  to 
those  works,  through  which  water  had  flowed  and 
ought  to  flow,  for  the  use  of  the  works ;  and  that 
it  was  by  the  said  act  provided,  that  a  proper  weir 
should  be  made  above  the  said  works,  wiUiin  tha 
lands  of  certain  persons  in  the  act,  called  Harford, 
Partridge,  and  Company,  for  the  purpose  of  letting 
off  or  conveying  the  surplus  water,  or  such  as 
should  not  be  necessary  for  the  use  of  the  said 
canal,  into  the  said  cut  or  watercourse  belonging 
to  the  said  works;  that  the  said  Defendants  had 
made  the  canal,   and  ought  to  have  made  the 
weir  (a  reasonable  time  for  that  purpose  having 
elapsed);  yet  that  the  Defendants,  neglecting  thdr 

*  so  G.  3.  c.  82.,  the  first  Glamorganabire  Canal  Act. 
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iuty,  and  so  forth,  have  not  made  such  proper  ISSI. 
«reir,  but  have  neglected  and  omitted  to  do  so,  ^-^'^' 
md  instead  thereof  have  made  one  wholly  in-  *^^^^^ 
nfficient  for  the  purpose  for  which  the  act  directs 
t  to  be  made,  whereby  the  Plaintiff  has  been 
]A|irived  of  the  use  and  benefit  of  the  surplus 
mter  to  which  he  was  entitled, 
'^he  second  count  stated,  that  although  the  De- 
fendants did  cause  to  be  made  a  certain  weir  on 
tbe  side  of  the  canal  above  the  Melin  Griffith 
^orks,  as  and  for  the  weir  directed  by  the  act  of 
iwliament,  yet  that  they  (in  fraud  and  deceit  of 
tbe  act  and  of  their  duty)  kept  and  maintained  a 
seitain  other  weir,  by  them  before  then  unlawfully 
nade  on  the  side  of  the  canal,  much  wider  and 
lower,  to  wit,  thirteen  feet  wider  and  four  inches 
birec  than  the  weir  in  this  count  first  mentioned, 
Mad  lower  in  the  course  and  current  of  water  of 
Ibe  canal ;  and  also  wrongfully  kept  and  con* 
kinued  a  certain  channel  or  watercourse  theretofore 
ifrongfully  made,  leading  from  the  weir  in  this 
sount  secondly  mentioned,  by  means  whereof  large 
|iiantities  of  the  surplus  water  which  otherwise, 
by  means  of  tlie  first  weir,  would  have  been  con- 
peyed  to  the  Plaintiff's  works,  ran  and  flowed 
bom  the  works  by  the  weir  in  this  count  secondly 
Mentioned,  and  the  channel  so  wrongfully  made 
18  aforesaid. 

The  count  then  stated  general  damage  to  the 
Plaintiff,  as  proprietor  of  the  Melin  Griffith 
Works, 

'  The  third  count  diftered  from  the  second  only 
b  describing  the  weir  wrongfully  made  merely  as 
lower  down  the  course  and  current  of  the  water  of 
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1881.  the  canal,  and  omitting  to  state  that  it  wasiida 
^-^^^^  and  lower  than  the  first  weir. 
sHiEB  CAVAL  Thc  fourth  count  stated,  that  although  the  Il^ 
fendants  did  cause  to  be  made  a  weir,  as  sod  fir 
the  weir  by  the  act  directed,  yet  that  thej,! 
fraud  of  the  act  of  parliament  and  of  their  ditf; 
wrongfully  kept  and  continued  a  certain  ofa 
weir  on  the  side  of  the  canal,  lower  in  the  coat 
of  the  canal  than  the  weir  in  this  count  fal 
mentioned,  and  also  wrongfully  kept  and  o» 
tinued  certain  stop-gates  by  the  said  wdr,  wi 
also  a  channel  theretofore  wrongfully  made^  bi 
ing  from  the  weir  in  this  count  secondly  no- 
tioned,  and  unnecessarily  left  open  the  stop<|tf4 
and  certain  paddles  and  flood-gates  belonging  to  i 
lock  made  by  them  on  the  canal,  below  the  M 
in  this  count  first  mentioned,  and  permitted  a  off* 
tain  lock  theretofore  made  by  them  upon  theflU 
canal,  below  and  nearest  to  the  works,  andib 
other  locks  made  by  them  upon  the  canal  bdof 
the  works,  to  be  out  of  repair,  whereby  the  siupb 
water  was  diminished. 

The  fifth  count  stated,  that  although  the  ai 
Defendants  did  cause  to  be  made  a  certain  vdr 
on  the  side  of  the  canal,  above  the  said  worka^  tf 
and  for  the  weir  by  the  said  act  directed  to  be 
made,  yet  the  said  Defendants  wrongfully  M 
open  certain  paddles  and  flood-gates  in  a  locki 
little  below  the  weir,  and  thereby  diminislied  the 
surplus  water. 

The  sixth  count  stated,  that  the  Defendants 
used  the  canal  in  an  unreasonable  and  improper 
manner,  and  suffered  the  water  to  escape  for  mot 
of  proper  puddling  and  lining,  and  thereby  diini- 
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hished  the  surplus  water,  which  would  otherwise       18S1. 
have  flowed  to  the  PlaintifTs  works. 

•    The  seventh  count  stated,  that  whereas  before    »h»«caiial 
snd  until  passing  of  the  said  act  of  parliament,  «. 

lUdd  until  the  taking  and  carrying  away  thereof  by 
the  Defendants,  in  the  manner  hereinafter  men- 
tioned, large  quantities  of  the  water  of  the  river 
Taff  ran  and  flowed^  and  of  right  ought  to  nm  and 
:fl0ir,  through  the  siud  cut  or  watercourse  in  the 
ifett:  act  mentioned,  to  the  Melin  Griffith  Works. 
*Jtnd  whereas,  by  a  certain  other  act  of  parliament, 
foade  and  passed  in  the  36  G.  3.*,  intituled  <<  An 
^  Act  to  amend  an  Act  of  the  thirtieth  Year  of 
^  his  present  Majesty,  for  making  and  maintaining 
^  a  navigable  Canal  from  Merthyr  Tidvile,  to  and 
^  through  a  place  called  the  Bank,  near  the  Town 
•^  of  Cardifi^  in  the  Cpunty  of  Glamorgan,  and  for 
^  extending  the  said  C^nal  to  a  place  called  the 
^  Lower  Layer,  below  the  said  Town,'*  it  was 
Miacted  that  the  several  works  therein  mentioned, 
nd  all  other  works  whatsoever  incident  to  the  said 
ctoal,  and  extension  to  be  made  or  done  by  virtue 
of  the  act  in  this  count  first  mentioned,  and  last 
mentioned  act,  should  in  all  things  be  finished 
and  completed  within  the  space  of  two  years  next 
after  the  passing  of  the  last-mentioned  act  And 
whereas  the  Defendants,  after  the  passing  of  the 
said  several  acts,  and  by  virtue  thereof,  finished  and 
completed  the  canal,  and  continually  have  taken 
out  of  the  said  river  into  the  canal  large  quan- 
tities of  the  water  of  the  river,  which  otherwise  of 
right  would  have  flowed  through  the  said  cut  or 
watercourse  to  the  said  works.    By  reason  of  all 

*  36  G.  3.  c.  69. 
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1851.       which  premises,  and  by  virtoe  of  the  said  several 
JJ]][]^J[^j^_    acts,  it  became  and  was,  and  still  is,  the  duty  of 
uiiBt  CA»AL    the  Defendants  not  only  to  make,  erect,  and  con- 
V.  tinue  such  weir,  as  in  the  said  act  in  this  count 

first  mentioned  is  directed,   for  the  use  of  the 
Melin  Griffith  Works,  but  also,  after  the  expiration 
of  the  said  two  years  after  the  passing  of  the  act 
in  this  count  secondly  mentioned,  to  abstain  from 
enlarging,  widening,  deepening,  varying^^  or  alter- 
ing the  canal,  or  the  works  thereof,  or,  by  such 
ways  and  means,  or  by  any  of  them,  lessening  the 
quantity  of  surplus  water,  or  such  as  should  not 
be  necessary  for  the  use  of  the  said  canal,  and  in 
all  respects  to  allow  and  give  to  the  proprietors 
of  the  said  works  the  reasonable  and  just  benefit, 
use,  and  enjoyment  of  the  said  weir  so  directed  to 
be  made  as  aforesaid ;  and  although  the  Defend- 
ants did  make  a  certain  weir  on  the  side  of  the 
said  canal  above  the  works,  as  and  for  the  weir  so 
directed  to  be  made  as  aforesaid,  for  the  puqnise 
of  letting  off  the  surplus  water,  or  such  as  should 
not  be  necessary  for  the  use  of  the  said  canal,  into 
the  said  cut  or  watercourse  for  the  benefit  of  the 
works,  yet  the  Defendants,  not  further  regarding 
their  duty  in  this  behalf,  but  contriving,  and  so 
forth,  did  not,  after  the  expiration  of  the  said  two 
years,  abstain  from  enlarging,  widening,  deepen- 
ing, varying,  and  altering  the  said  canal,  but  on 
the  contrary  thereof  have  greatly  enlarged,  widen- 
ed, deepened,  varied,  and  altered  the  canal,  wheit- 
by  a  much  greater  quantity  of  water  then  and 
there  became  necessary  for  the  use  of  the  said 
canal,  and  whereby  large  quantities  of  water  being 
in  the  said  canal,  which    otherwise  would  have 
been  surplus  water,  or  not  necessary  for  the  use  of 
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the  said  canal,  and  which  ought  to  have  been,  and 
odierwise  would  have  been,  let  off  and  conveyed 
at»  and  by,  and  over,  the  said  last-mentioned  weir 
out  of  the  canal  into  the  said  cut  or  watercourse 
of  the  said  Plaintiff,  for  the  benefit  of  the  said 
works,  became  necessary  for  the  use  of  the  said 
canal  so  wrongfully  enlarged,  widened^  deepened^ 
varied,  and  altered  as  aforesaid,  and  ceased  to  be 
surplus  water,  and  were  prevented  from  running 
and  flowing  by  and  over  the  said  weir  in  this 
count  mentioned,  unto  the. works  of  the  Plaintiff, 
and  ran  and  flowed  away  from  the  works,  whereby 
ihe  said  Plaintiff  has  lost  great  part  of  the  use  of 
the  said  weir  so  directed  to  be  made  as  aforesaid, 
and  large  quantities  of  the  water  of  the  said  canal, 
of  which  he  ought  to  have  had  the  use. 
.  The  eighth  count  is  for  continuing  the  griev- 
ances mentioned  in  the  seventh*  . 
't  The  ninth  count  is  for  continuing  an  enlarge- 
ment of  the  sea  lock,  made  more  than  two  years 
jafter  the  36  G.  3.  c.  69.>  whereby  more  water  was 
icequired  for  the  use  of  the  canal* 
.-.  The  tenth  count  stated,  that  whereas  before  and 
until  the  passing  of  the  said  act  of  parliament  in 
Ae  said  first  count  of  this  declaration  mentioned, 
and  until  the  taking  and  carrying  away  thereof  by 
jfche  said  Defendants,  in  the  manner  hereinafter 
mentioned,  large  quantities  of  the  water  of  the 
«ver  Taff  were  conveyed,  ran,^  and  flowed,  and  of 
xigfat  ought  to  have  run  and  flowed,  by  arid 
through  the  said  cut  or  watercourse,  in  the  said 
act  in  this  count  abovjs  mentioned,  to.  the  Melin 
Oriffith  Works.  And  whereas,  by  a  certain  other 
jact  of  parliament,  made  and  passed  in  th^  thirty- 
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18S1.       sixth  year  of  the  reign  of  his  late  Majesty,  h 
^'^'^''^^^      as  in  the  seventh  count  of  this  declaration  befat 

OrJlMOBOAW- 

•um  CAVAL  specified,  it  was  enacted  that  the  several  worta 
therein  mentioned,  and  a  certain  extension  therat 
mentioned,  and  all  other  works  whatsoever  indta 
to  the  said  canal,  and  extension  to  be  made  s 
done  by  virtue  of  the  said  act,  iti  this  coont  fat 
above  mentioned,  and  of  the  said  act  last  iboie 
mentioned,  should,  in  all  things,  be  finished  aii 
completed  within  the  space  of  two  years  nextite 
the  passing  of  the  said  last-tnentioned  act  Ad 
whereas  the  said  Defendants,  after  the  passiog  tf 
the  said  several  acts,  and  by  virtue  thereof  wtk 
their  certain  canal,  to  wit,  at  Whitchurch  ito 
said,  in  the  county  aforesaid,  by  reason  of  wbick 
premises,  and  by  virtue  of  which  said  aerenl  ad| 
it  became,  and  was,  and  still  is  the  duty  of  the  aii 
Defendants,  after  the  expiration  of  the  sud  tfo 
years  from  the  passing  of  the  said  last-mentioned 
act,  to  abstain  from  making  and  erecting  iif 
engine,  for  the  purpose  of  taking  and  cMitjwf 
away  from  and  out  of  the  said  river,  into  the  wii 
canal,  any  quantity  of  the  water  of  the  said  rim 
which  otherwise  might  and  would  have  been  o» 
veyed,  and  have  run  and  flowed,  by  and  thnwigk 
the  said  cut  or  watercourse  to  the  said  woii%  ji 
the  said  Defendants,  not  regarding  their  duty  id 
so  forth,  after  the  expiration  of  the  said  two  yctf 
from  the  passing  of  the  last-mentioned  act,  wdt 
or  erected  a  certain  fire  engine,  for  the  purpose  <^ 
pumping  and  conveying  the  water  of  the  said  livs 
into  the  canal,  whereby  large  quantities  of  ik 
water  of  the  said  river,  which  otherwise  would  ui 
ought  to  have  run  and  flowed  through  the  siidctf 
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or  watercourse  to  the  said  works,  were  pumped  by       issi. 
Ae  enirine  out  of  the  river  into  the  canal,  and     '-^^  "^' 
flowed  away  from  the  works.  tm^*  caval 

The.  eleventh  count  is  for  continuing  the  injuries 
mentioned  in  the  tenth  count. 

The  twelfth  count  stated,  that  whereas,  before 
-vxd  until  the  passing  of  the  first  act  of  parliament^ 
iaige  quantities  of  the  water  of  the  river  Taff  ran 
and  flowed,  and  ought  to  run  an4  flow,  through 
the  said  cut  or  watercourse,  in  the  said  last-men- 
^ned  act  mentioned,  to  the  Meliq  Griffith  Works ; 
aad  whereas  the  said  Defendants,  after  the  passing 
isf  the  la$t*mentioned  act,  and  by  virtue  thereof 
asiade  the  canal,  and  continually  have  taken  out  of 
ithe  river,  into  the  canal,  water  whiqh  otherwise 
tWGuld  have  run  and  flowed  through  the  said  cut 
or  watercourse  to  the  works }  by  reason  of  which 
^premises,  and  by  virtue  of  the  said  last-mentioned 
«ct,  it  became  and  was  the  duty  of  the  said  De- 
fendants not  only  to  make  and  erect  such  weir,  as 
lib  and  by  the   ast-mentioned  act  is  directed,  for 
'jtiie  use  of  the  said  works,  but  also,  after  the  making 
and  erecting  of  the  said  weir,  to  abstain  from  en- 
Jbfging,  widening,  deepening,  varying,  or  altering 
^e  said  canal,   and  from  thereby  lessening  the 
quantity  of  surplus  water,  or  such  as  should  not  be 
necessary  for  the  use  of  the  said  canal,  and  to  allow 
-imd  give  to  the  said  proprietors  pf  the  said  works 
the  reasonable  and  just  benefit,  use,  and  enjoyment 
^  the  said  weir,  so  directed  to  be  made  as  afore- 
j^iid*    And  although  the  said  Defendants  did  make 
0  Certain  weir  on  the  side  of  the  said  canal,  above 
"4he  said  works,  as  and  for  the  weir  so^^rected  to 
be  made  as  aforesaid,  for  the  purpose  of  letting,  pff 
Itie  surplus  water  into  the  said  cut  or  watercourse^ 

pp  2 


I 


MATIOAnOII 


5.5G  CASES    IN   THE   HOUSE    OF    LORDS 

1831.  for  the  benefit  of  the  works,  yet  the  Defendant 
oLAHOROAN.  ^^t  fuftheF  Tcgarding  their  duty  and  so  forth,  & 
•uiRi  CAKAL  nQi^  after  the  making  of  the  said  weir,  abstain  fipM 
enlarging,  widening,  deepening,  varying,  and  aha 
ing  the  said  canal ;  but,  on  the  contrary  thered 
have  greatly  enlarged,  widened,  deepened,  varied 
and  altered  the  said  canal,  whereby  a  much  greite 
quantity  of  water  then  and  there  became  necessv 
for  the  use  of  the  said  canal  than  theretofore,  an 
whereby  the  surplus  water  was  diminished. 

The  thirteenth  count  was  for  continuing  tb 
grievances  mentioned  in  the  twelflh  count 

The  fourteenth  count  differed  trom  the  thirteeotl 
in  stating  the  grievance  to  be  the  keeping  and  miii 
taining  an  enlargement  of  the  sea  lock,  which  ha 
been  wrongfully  made  after  the  making  of  di 
weir  directed  by  the  first  act. 

The  fifteenth  count  stated,  that  the  Defeodanl 
improperly  used  the  water  of  the  canal,  for  th 
purpose  of  working  a  corn  mill. 

The  sixteenth  count  stated,  that  the  Defendanl 
improperly  used  the  water,  for  the  working  c 
steam  engines. 

The  seventeenth  count  stated,  that  the  Tkfeoi 
ants  improperly  used  the  water  for  a  gravii^ 
dock. 

The  eighteenth  count  stated,  that  the  Defend 
ants  improperly  used  the  water  for  the  purpose  c 
making  iron. 

The  nineteenth  count  stated  the  PlaintifPs  poa 
session  of  Melin  Griffith  Works,  and  that  the  De 
fendants  wrongfully  diverted  the  water  whid 
ought  to  flow  to  them,  without  stating  the  actsc 
parliament  or  the  mode  of  diversion. 

Each  of  the  counts  stated  general  and.  spccii 


ON   APPEALS   AND    WRITS   OF   ERROR. 


5^7 


damage  to  the  Plaintiff,  as  proprietor  of  Meiin 
Griffith  Works. 

The  other  counts,  from  the  twentieth  to  the 
thirty-eighth  inclusively,  complained  of  injuries  to 
the  Pentyrch  Works,  of  the  same  description  as 
those  stated  in  the  corresponding  counts  of  the 
first  nineteen,  with  respect  to  the  Melin  Griffith 
Works. 

The  Defendants  pleaded  the  general  issue  and 
the  statute  of  limitations,  on  which  pleas  issues 
were  joined. 

The  cause  was  tried  at  the  Hereford  Summer 
assizes  I8S7. 

The  jury  found  a  verdict  for  the  Defendants  on 
the  first  issue,  on  the  fifteenth,  sixteenth,  and. 
eighteenth  counts,  and  on  the  corresponding  counts 
of  the  last  nineteen,  that  iSj  on  the  thirty-fourth, 
thirty-fifth,  and  thirty-seventh ;  and  a  verdict  for 
the  Plaintiff,  on  both  issues  on  all  the  other  counts 
of  the  declaration,  for  IJQl.  damages ;  the  damages 
were  entire.  The  Plaintiff  afterwards  had  judg- 
ment for  those  damages  and  his  costs. 

On  this  judgment  the  Plaintifl&j  in  Hilary  term 
1829)  brought  their  writ  of  error  in  the  Exchequer 
Chamber. 

The  case  was  argued  by  counsel  before  the 
Liord  Chief  Justice  of  the  Court  of  King's  Bench, 
and  the  Lord  Chief  Justice  of  the  Court  of  Com- 
mon  Pleas,  on  the  12th  of  November,  1829 ;  and 
on  theSd  of  February,  1830,  the  Lord  Chancellor, 
by  the  advice  of  the  two  Lords  Chief  Justices, 
affirmed  the  judgment. 

Upon  this  judgment  of  affirmance^  the  original 
^Defendants  brought  their  writ  of  error  in  Jmr- 
liament. 
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iSdI.  For  the  Appellants,  Mr.  Monk. 

*-■  -^  ^ ^  For  the  Respondents,  ^eryV.  Russell  and  jSctjV. 
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*^-        iorrf  Lyndkurst.  —  This  was  an  action  brought 
by  Mn  Blakemore  for  the  purpose  <^  recovering 
compensation  in  damages  for  certain  injury  which 
Mr.  Blakemore  alleged  he  had  sustained^  in  con- 
sequence of  certain  works  that  had  been  carried 
on  by  the  proprietors  of  the  Glamorganshire  Canal 
Company,  the  effect  of  which  had  been  to  dimi- 
nish the  usual  and  customary  supply  o€  water  to 
two  mills  of  which  Mr.  Blakemore  is  the  occupier^ 
The  declaration  consisted  of  a  great  nomber  of 
counts,  —  one  half  of  those  Counts  applied  to  cef- 
tain  works  known  by  the  name]  of  the  Melin 
Griffith  Works,  the  other  half  of  these  counts  ap^ 
plied  to  the  other  works  known  by  the  name  of 
Pentyrch  Works.    The  counts^  with  respect  to  the 
Melin  Griffith  Works,  are  substantially  the  same 
as  those  that  relate  to  the  Pentyrch  Works ;  there* 
fore  it  is  not  necessary  that  I  should  trouble  your 
Lordships  by  going  over  them,  as  they  relate  to  both. 
The  jury  found  a  verdict  in  favour  of  Mu 
Blakemore,  the  Plaintifl^  on  many  of  the  counts* 
In  pursuance  of  that  verdict,  judgment  was  en- 
tered up   in   the    Court  of  Exchequer,   in   &» 
vour  of  Mr.  Blakemore,  upon  those  counts^  both 
as  it  related  to  the  Melin  Griffith  Works,  and  as 
it  related  to  the  Pentyrch  Works.     A  writ  of  error 
was  brought  from  that  judgment  into  the  Court  of 
Exchequer  Chamber.   The  case  was  argued  b^ore 
Lord  Tenterden,  Lord  Chief  Justice  of  the  Court 
of  King^s  Bench,  and  also  before  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  and  the 
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judgment  of  the  Court  of  Exchequer  was  affirmed. 
From  that  judgment  a  writ  of  error  was  brought 
mto  parliament;  and  it  is  for  your  Lordships  to 
9ay»  whether  the  judgment  of  the  Court  of  £x- 
jdiequer  Chamberi  preceded  by  the  judgment  of 
th^  Court  of  Exchequer,  was  or  was  not  erroneous* 

The  verdict  apd  the  judgment  were  general ; 
and  it  follows,  therefore,  that  as  the  verdict  and 
jitflgaient  were  general^  if  any  one  Court  is  de- 
fect! ve«  of  course  the  judgment  cannot  be  sus- 
takied*  The  objections,  therefore,  that  are  made 
90  the  part  of  the  Defendants,  are  made  to  some 
of  the  counts ;  and  if  these  objections  are  valid» 
if  any  one  of  them,  indeed,  is  valid,  in  that  case 
the  judgment  ought  to  be  reversed.  Now,  in 
order  to  simplify  the  case,  we  must  class  the  ob* 
jectioDS.  There  is  one  set  which  apply  to  the 
seven  first  counts;  there  is  another  set  which 
9pply  to  the  counts  from  the  seventh  to  and  in- 
ducUog  the  eleventh ;  there  is  another  set  which 
q>ply  to  the  twelfth,  to  the  thirteenth,  and  to  the 
fourteenth ;  and  the  same  objections  apply  to  the 
corresponding  counts  that  relate  to  the  other  works, 
the  Pentyrch  Works. 

Now  1  shall  begin  by  considering  the  objection 
as  &r  as  it  applies  to  the  twelfth  count,  and  after 
Ihave  stated  the  observations  which  I  have  tx)  make 
to  it,  it  will  be  unnecessary  for  me  to  trouble  your 
Lordships  with  any  thing  as  to  the  thirteenth  and 
fourteenth  counts ;  for  the  principle  which  is  ap- 
plicable to  the  twelfth,  will  equally  apply  to  them, 
Eund  I  shall  therefore  afterwards  direct  the  atteur 
tioQ  of  your  Lordships  to  the  seventh,  and  then, 
sigain,  it  will  be  unnecessary  for  me  to  go  into  the 

sig^th,  ninth,  tenth,  and  eleventh  ;  for  the  princi* 
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pie  that  applies  to  the  seventh  will  equally  apply 
to  the  eighth,  ninth,  tenth,  and  eleventh. 

In  order  to  understand  the  twelfth  count,  whicb 
refers  to  a  certain  act  of  parliament,  I  must  state 
to  your  Lordships  the  facts  as  they  appear  in  the 
count  and  in  the  act  of  parliament ;  for  that  is  the 
true  way  in  which  to  present  the  case  to  your 
consideration. 

It  appears,  that  previously  to  the  passing  of  an 
act  of  parliament,  as  far  back  as  the  year  1790i 
the  parties,  under  whom  Mr.  Blakemore  holds  the 
Melin  Griffith  Works,  were  in  possession  of  the  same 
works  in  the  same  state;  and  it  is  alleged  in  the  de- 
claration, and  must  be  taken  now,  after  the  verdict, 
to  have  been  proved,  that  at  that  time  they  were 
entitled  to  the  benefit  of  the  water  from  the  Taff, 
which  passes  through  a  certain  cut  or  watercourse 
from  the  Taff  for  the  use  of  these  works ;  —  the 
works,  in  fact,  were  carried  on  by  the  water  from 
the  Taft) — by  water  from  and  communicating  with 
the  Taff*  through  a  certain  cut  or  watercourse— 
they  were  entitled  to  that  water  at  that  time.    At 

that  period  an  act  of  parliament  was  passed 
establishing  a  company,  the  object  of  which  was 
to  form  a  navigable  canal  from  Merthyr  Tyd- 
vil  to  a  place  called  the  Bank,  near  Cardiff".  The 
canal  so  formed  was  to  be  supplied  with  water  from 
the  river  Taff)  and  from  other  sources  in  the  neigh- 
bourhood. It  is  quite  obvious,  therefore,  that  the 
water  so  drawn  from  the  river  Taff*,  considering 
the  situation  of  the  canal,  would  be  water  drawn 
from  that  source  which  supplied  the  Melin  Griffith 
Works ;  and,  indeed,  it  is  so  stated  in  the  dedar- 
utioUf  and  must,  after  the  verdict,  be  taken  to  haw 
been  proved.     When  the  act  of  parliament  >\as 
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judgment  of  the  Court  of  Exchequer  was  affirmed.       issi. 
From  that  judgment  a  writ  of  error  was  brought    ^^^. 
into  parliamient;  and  it  is  for  3'our  Lordships  to    •■w»caka^ 
aayi  whether  the  judgment  of  the  Court  of  £x-         v, 
phequer  Chamh^r^  preceded  by  the  judgment  <^ 
th^  Court  of  Exchequer,  was  or  was  not  erroneous* 

The  verdict  apd  the  judgment  were  general  ^ 
and  it  follows,  therefore,  that  as  the  verdict  and 
judgment  were  generalr  if  any  one  Court  is  de- 
^tivcj  of  course  the  judgment  cannot  be  sus- 
tiKinied-  The  objectionsy  therefore,  that  are  made 
9Q  the  part  of  the  Defendants,  are  made  to  some 
of  the  counts  i  and  if  these  objections  are  valid> 
if  any  one  of  them,  indeed,  is  valid,  in  that  case 
the  judgment  ought  to  be  reversed.  Now,  in 
CMrder  to  simplify  the  case,  we  must  class  the  ob<p 
jections.  There  is  one  set  which  apply  to  the 
aeven  first  counts;  there  is  another  set  which 
lipply  to  the  counts  from  the  seventh  to  and  in- 
cluding the  eleventh ;  there  is  another  set  which 
apply  to  the  twelfth,  to  the  thirteenth,  and  to  the 
f<^urteenth ;  and  the  same  objections  apply  to  the 
corresponding  counts  that  relate  to  the  other  works, 
the  Pentyrch  Works. 

Now  1  shall  begin  by  considering  the  objection 
as  &r  as  it  applies  to  the  twelfth  count,  and  after 
I  have  stated  the  observation^  which  I  have  tx)  make 
to  it,  it  will  be  unnecessary  for  me  to  trouble  your 
X^rdships  with  any  thing  as  tp  the  thirteenth  and 
fourteenth  counts ;  for  the  principle  which  is  ap- 
plicable to  the  twelfth,  will  equally  apply  to  them, 
9Dd  I  shall  therefore  afterwards  direct  the  atteut 
tion  of  your  Lordships  to  the  seventh,  and  then, 
again,  it  will  be  unnecessary  for  me  to  go  into  the 
eighth,  ninth,  tenth,  and  eleventh  ;  for  the  princi* 
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time,  to  have  made  a  large  canal;   at  leaiti  m 
there  are  no  limits  in  the  act  of  parliameit  to 
which  the  canal  was  to  be  confined,  we  htte  m 
reason  to  suppose  they  might  not  have  made  a 
larger  canal,  but  still  they  made  such  a  out  a 
they  thought  necessary  and  proper,  and  under  Ae 
autiiority  of  the  legislature.     So  they  made  M 
canal  under  the  authority  of  the  act,  an  acto» 
taining  a  provision  for  the  purpose  of  securing  lb 
owners  of  the  Melin  Griffith  Works^  and  under  il 
they  apportioned  the  waters   as   between  tfasa 
selves,   the   proprietors   of   the    canal  comfrnf, 
and  the  owners  of  these  works.      I  concave  tl4 
having  done  so,  the  rights   of  the  parties  m 
fixed  and  ascertained*    The  legislature  gave  tk 
company  of  proprietors  a  power  to  do  tbia^  — i 
power  to  make  the  canal  and  construct  the  wstfr 
course  in  the  manner  I  have  described.    The  9i» 
tion  is,  wheUier,  after  these  works  had  beeo  0 
made  and  so  completed,  under   the   authori^cf 
the  act  of  parliament  —  after  the  water  for  tk 
Melin  Griffith  Works  had  been   provided  for,  af 
I  have  stated — after  the  apportionment  of  tiie 
water  had  been  made,  —  as  it  was  made,  in  ptr- 
suance  of  the  provision  of  the  act  of  parliament— 
whether  the  rights  of  the  parties  were  not  fiie4 
ascertained,   and  determined  from    that  mosicnt 
I  am  of  opinion  that  they  were,  and  that  the  goib- 
pany  of  proprietors  of  the  Glamorganshire  canal 
had  no  right  afterwards  to  enlarge,  and  ext^ 
and  widen  and  deepen  the  canal,  so  as  to  draw  t 
much  larger  quantity  of  water  from  the  river  Tif 
and  to  interfere  with  the  water  which  had  been  0> 
apportioned  to  the  Melin  Griffith  Works,  and  so  ai 
to  injuriously  affect  tiieir  use. 
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The  declaration  goes  on  to  state  in  the  twelfth  lesi. 
eonnt,  (after  stating  the  facts  I  have  mentioned  '^^  *-' 
in  the  seventh  count, )  that  after  the  weir  bad  f«RicAVAL 
bten  constructed,  and  after  the  canal  had  been 
bomirfeted,  it  was  their  duty  (the  duty  of  the  com- 
fuxy  of  proprietors  of  the  canal)  to  abstain  from 
nilaiging,  widening,  deepening,  and  varying  and  aU 
leriDg  the  canal,  and  that  it  was  their  duty  to  allow 
the  proprietors  of  the  Melin  Griffith  Works  the  fair 
md  reasonable  use  of  the  weir  that  had  been  made, 
IS  I  bare  stated ;  but  that  not  regarding  their  duty 
(B  that  respect,  they  had,  at  a  subsequent  period, 
nried,  enlarged,  widened,  and  deepened  the  canal, 
md  drawn  off  thereby  very  large  quantities  of 
irster,  and  had  in  a  great  measure  thereby  de- 
prived the  Plaintiff  of  the  benefit  —  the  full  benefit 
-«of  the  water  which  had  been  secured  to  him 
under  the  authority  of  the  act  of  parliament. 

Such  a  case  proved  is  a  just  case  for  entitling 
tfr.  Blakemore  to  damages  against  the  company 
of  proprietors ;  and  if  your  Lordships  are  of  that 
opniion,  then,  as  far  as  relates  to  the  twelfth 
nmnt,  the  judgment  of  the  Court  below  should  be 
iffirmed. 

The  thirteenth  and  fourteenth  counts  depend 
upon  the  same  principle,  and  upon  the  correspond- 
ing counts  relating  to  the  works  known  by  the 
same  of  the  Pentyrch  Works.  The  question  and 
iie  counts  are,  precisely  the  same. 

The  seventh  count,  is  in  substance  the  same  as 
the  twelftJi  count,  but  it  contains  in  addition  a 
nqsl  important  allegation,  rendering  the  case 
itropger,  if  possible,  than  it  is  upon  the  twelfth 
!mint  It  states  that,  in  the  year  1796,  six  years  sdfler 
:he  passing  of  the  act  to  which  I  have  referred. 


56^  GASES   IN    THE   HOUSE    OF   LORDS 

183K  another  act  of  parliament  was  passed,  relating  to 
^^][][^|^^_  the  same  subject ;  that  act  stated,  that  the  money 
sBiRK  CAKAL  which  had  been  raised  under  the  former  act  of 
parliament  was  not  sufficient  to  enable  the  com- 
pany of  proprietors  of  the  Canal  Navigation  to 
complete  all  the  works  ;  and  it  further  stated,  that 
it  was  desired  that  the  limits  of  the  canal  should 
be  extended  to  a  point  beyond  the  original  pdnt; 
and  it  gave  authority  to  raise  the  additional  sum 
of  10,000/.,  and  a  further  sum  of  another  10,000/1, 
under  other  circumstances,  for  the  purpose  of 
completing  the  works  authorised  under  the  ori- 
ginal bill,  and  for  the  purpose  of  making  the 
extension  which  I  have  adverted  to.  But  theui 
that  act  of  parliament  provides,  that  all  those 
works  begun  under  the  former  act,  or  to  be  done 
under  this  act,  shall  be  completed  within  two 
years,  and  that  no  part  of  the  money  shall  be 
applied  to  any  of  those  works  that  shall  not  be 
completed  within  the  two.  years.  Now  it  is  argued 
that  the  meaning  of  that  act  is  not  to  prohibit  the 
carrying  on  of  the  works  afler  the  expiration  of  the 
two  years  unfinished,  but  merely  that  the  further 
works  shall  not  be  paid  for  out  of  the  10,000/. 
which  was  to  be  so  raised,  I  am  not  of  that  opi- 
nion :  I  think  the  act  of  parliament  means  to  say 
that  no  part  of  the  10,000^  shall  be  applied  to  any 
works  that  should  not  be  completed  within  the  two 
years ;  and,  further,  that  it  means  to  say  that  no 
works  should  be  carried  on  adversely  to  the  in- 
terests of  any  individual  after  the  expiration  of 
these  two  years. 

Six  years  had  already  been  occupied,  at  the 
passing  of  this  act,  in  the  carrying  on  of  these 
works  i  and  it  was  the  object  of  the  act  of  p^- 
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liament  to  fix  a  time  to  which  the  parties  should       1831* 
be  confined  in  the  prosecution  of  further  works    ^^^^^^^1^^^ 
adverse  to  the  interests  of  the  proprietors  of  other    »«»■  ^amai 

*  *  HATICATIOIf 

works.     That  is  the  reasonable  and  safe  construe-  «. 

tion  of  the  act  of  parliament,  and  it  is  the  clear 
and  intelligible  meaning  of  it. 
'  'Now,  the  seventh  count  states,  that  the  canal  was 
completed  at  the  expiration  of  two  years  ;  and  it 
states,  that  it  was  the  duty  of  the  company  of  pro- 
prietors of  the  canal  navigation,  after  the  expira- 
tion of  the  two  years,  to   abstain  from  making 
any  enlargement  to  the  canal  which  should  inter- 
fere with  the  interest  of  Mr.  Blakemore :    and 
that  notwithstanding   that,    afler  the    expiration 
of  the  two  years,   they  enlarged,   widened,   and 
deepened  the  canal,  and  thereby  took  great  ad- 
ditional quantities  of  water  from  the  Melin  GriflSth 
Works,  to  the  great  injury  of  Mr.  Blakemore ;  and 
the  question  is,  whether  that  seventh  count  contains 
a  sufficient  legal  statement  of  the  cause  of  action  ? 
It  contains  even  a  stronger  case  than  the  twelfth 
count,  and  certainly  a  sufficient  legal  statement  of 
the  cause  of  action.    The  rights  of  Mr.  Blakemore 
the  Plaintiff,  were  fixed  by  the  previous  act  of 
parliament,  had  it  not  been  for  the  intervention  of 
this  second  act  of  parliament.     The  second  act  of 
parliament  gives   a  certain   further   time  to  the 
Company  of  Proprietors  of  the  Glamorganshire 
Canal  Navigation,  to  carry  on,  and  alter,  and  make 
their  works ;  it  is  therefore  reasonably  to  be  in- 
ferred, that  it  was  intended  that  any  alteration  to 
be  made  should  be  made  within  the  two  years  by 
the   company  of  proprietors.     Taking  into  con- 
sideration the  language  of  the  clause,  and  the  con- 
struction which  I  have  considered  to  apply  to  the 
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18S1.      act,  it  cannot  be  conceived,  in  justice  and  ] 
QtlwmM'    priety,  that  after  the  expiration  of  the  two  ji 
wiBsoAVAi.    the  canal  could  be  enlarged  by  the  Compaq 
proprietors  injuriously  to  Mn  Blakemore? 

The  judgment  of  the  Court  below  upon 
seventh  count,  and  also  upon  the  eighth,  nil 
tenth,  and  eleventh  counts,  ought  to  be  aflhn 
The  judgment  also  of  the  corresponding  oots 
and  applying  to  the  Penfyrch  Works,  should  G 
wise  be  affirmed. 


Sept  21.         Ordered  and  adjudged,  that  the  judgment  gr 

^     '       in  the  Chamber  of  Council,  nigh  the  Excheqi 

called  the  Council  Chamber,  affirming  a  judgn 

given  in  the  Court  of  Exchequer,  be  affirmed  i 

^001.  costs. 
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1831. 


IRELAND. 

(court   OP   EXCHEQUER.) 

The  Honourable  Edward  Mullins,  " 
'  and  I^OMAS  Mullins^  and  Wil- 
liam Mullins,  his  Sons»  and  the 
Honourable  and  Reverend  Fre- 
9SRICK  Mullins,  and  Frederick 
Mullins,  William  Mullins,  and 
Alured  Mullins,  his  Sons    -    - 


Appellants; 


John  Townsend,  Esquire     ...    Respondent. 

y.9  a  jadgment  creditor  of  a  tenant  for  life  under  a  deed  of 
marriage  settlement^  by  which  debts  were  charged  upon  the 
lands,  in  1779  filed  a  bill  for  sale  of  the  lands  for  payment 
of  his  debt ;  to  which  bill  there  being  no  issue  of  die  mar- 
riage then  in  existence,  the  tenant  for  life  in  possession  and 
In  remainder  only  was  made  a  party :  trustees  under  a  will 

.  and  of  a  term  for  persons  entitled  in  remainder,  &c.  were  not 
made  parties  to  the  suit.  In  1782»  V.  obtained  a  decree^ 
under  which  an  account  was  taken  of  the  debt  of  V.,  but  no 
account  of  the  incumbrances  a£bcting  the  lands.  A  sale  was 
made  of  part  of  the  lands  under  this  decree,  and  R.,  a  trustee 
for  v.,  became  the  purchaser.  The  surplus  of  the  purchase- 
money  by  the  order,  upon  further  directions,  was  to  be  paid 
to  the  tenant  for  life  in  possession.  After  the  decree,  but 
before  the  sale,  T.,  issue  in  tail,  was  bora,  but  not  made 
party  to  the  suit  by  supplemental  bill.  After  the  sale,  pro- 
ceedings were  taken  hy  R.,  the  tenant  for  life  in  remainder, 
to  set  aside  the  purchase  for  irregularity,  but  were  dropped 
upon  a  compromise  between  him  and  V.,  who  paid  hush 
money  to  R,  and  his  attorney. 

Upon  the  death  of  R.  and  an  elder  brother,  T.  havii^  become 
entitled  as  issue  in  Uil,  in  1808  filed  a  bill  to  set  aside  the 
decree  and  the  purchase*  To  this  bill  an  answer  was  put  in 
1>y  v.,  and  a  replication  filed  in  1809;  bat  no  furthes  pro- 
ceedings in  the  cause  were  taken  until  IMSi  wbea  an 
amended  bill  was  filed,  T.;  during  the  abeyance  of  the  suit. 
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18S1.  having  been,   with  a  few  abort   interrals,  engaged  in 

Ring's  service  abroad  as  an  officer  in  the  armj :  Hdd,ai 
these  circumstances,  that  the  decree  was  erroneoosandfi 
and  it  was  set  aside  for  want  of  parties,  and  on  accool 
irregularity  and  fraud  in  the  proceedings. 

The  absence  of  the  Plaintiff  in  the  King's  service  abmli 
held  a  sufficient  excuse  for  the  delay  in  the  procecdaap, 
Defendant  not  having  applied  to  dismiss  the  bill  for  wl 
prosecution. 

The  bill  to  set  aside  the  decree  having  charged  that  p« 
interested  were  out  of  the  jurisdiction  of  the  Court,  it  ^ 
objected,  on  the  hearing  of  the  appeal,  that  the  fiict  wai 
proved :  Held,  that  this  objection,  not  having  been  ttl 
upon  the  hearing  in  the  Court  below,  could  not  be  aM 
on  appeal. 

Held,  also,  that  an  account  directed  from  the  death  of  them 
tenant  for  life  was  regular  and  sufficient. 


Maurice  fitzgerald,  being  seised 

the  lands  of  Emilough,  Graige,  East  Clouncon 
Baiiogue,  Goulane,  and  Ballynasear,  in  the  com 
of  Kerry,  by  settlement  on  his  marriage  li 
Elizabeth  Crosbie,  dated  the  30th  of  June,  ]?( 
conveyed  those  lands  (amongst  others)  to  Patri 
Crosbie,  Thomas  Crosbie,  William  Crosbie,  Roh 
Fitzgerald,  and  Henry  Rose ;  to  the  use  of  Mauri 
Fitzgerald  for  life ;  remainder  to  Patrick  CroA 
Thomas  Crosbie,  William  Crosbie,  Robert  B 
gerald,  and  Henry  Rose,  for  999  years ;  reraaind 
to  the  first  son  of  Maurice  Fitzgerald,  in  tail  nul 
with  divers  remainders  over ;  and  a  term  of  9! 
years  was  limited  to  the  trustees  upon  trust 
raise  for  the  daughters  and  younger  sons  of  tl 
marriage  such  sums  of  money  for  their  portia 
as  therein  mentioned;  and  after  such  portia 
should  be  paid,  to  surrender  the  term,  at  the  requc 
of  the  person  to  whom  the  estate  of  inheritance 
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the  premises  expectant  on  the  determination  of  the       1831. 
tenn  should  belong. 

.  Maurice  Fitzgerald  died  before  1732,  leaving  » 

fto  eldest  son,  John  Fitzgerald,  a  daughter  Barbara, 
and  several  younger  children. 
.  In  1732  John  Fitzgerald,  upon  his  marriage  witli 
Margaret  Deane,  executed  an  indenture,  dated  the 
11th  of  April,  1732,  whereby  he  conveyed  to  Sir 
Munrice  Crosbie  and  Arthur  Hill  the  lands  limited 
io  him  by  his  father's  settlement,  that  a  fine  and 
teca^ery  might  be  thereof  levied  and  suffered,  to 
enure  to  the  use  of  John  Fitzgerald  for  life; 
remainder  (subject  to  jointure  for  his  intended 
wife)  to  John  Bourke  and  John  Copinger  for  ninety- 
nine  years;  remainder  to  the  first  son  of  John 
Fitzgerald,  in  tail  male ;  with  like  estates  in  tail 
male,  in  remainder  to  the  second  and  other  sons  of 
the  marriage;  remainder  to  the  right  heirs  of  John 
Fitzgerald:  and  John  Fitzgerald  covenanted  that 
the  lands  were  free  from  incumbrances,  (except 
the  jointure  to  Elizabeth  Fitzgerald,  his  mother, 
and  the  incumbrances  mentioned  in  the  schedule 
aonexed.)  Upon  the  same  occasion,  Margaret 
Deane  thereby  conveyed  her  fourth  part  of  lands, 
to  which  she  was  entitled  under  her  father,  to  the 
same  trustees,  upon  trust  to  sell  and  pay  the  in- 
euinbrances  mentioned  in  the  schedule. 

The  first  item  in  the  schedule  was  a  sum  of  2000/., 
therein  stated  to  be  due  to  the  brothers  and  sisters  of 
Johh  Fitzgerald,  being  the  balance  then  due  of  the 
portions  secured  to  them  by  the  term  of  999  years. 

'  The  settlement  of  173^  was  registered  on  the 
ITtii  of  May,  1732 ;  and  the  fine  and  recovery 
dtily  levied  and  suffered^  and  the  estates  -  tail 
created  by  the  settlement  of  1703,  barred  in  favour 
of  the.  limitations  of  the  settlement  of  1732. 

VOL.  V.  Q  Q 
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John  Fitzgerald  and  Margaret  his  ^ 
leaving  an  only  son,  Maurice  Fitzgerald, 
daughter,  afterwards  married  to  Richard  T 

Maurice  Fitzgerald  married  Liady  Am 
retta  Fitzmaurice ;  previously  to  which, 
ture  of  settlement,  dated  the  IStli  of  Jo 
was  executed ;  whereby  (after  reciting  tl 
1732,  and  that  there  still  remained  debts 
the  lands  in  Kerry,)  certain  lands  in  th< 
of  Meath  and  Dublin  were  conveyer- 
Cavan,  Lord  Branden,  and  Maurice 
upon  trust  to  sell  and  pay  incumbrai 
further  to  provide  for  payment  of  all  incu 
affecting  the  lands  in  Kerry ;  and  the  h 
prised  in  the  settlement  of  1703  were  co 
the  same  trustees,  upon  trust  to  sell  sue 
witli  the  lands  in  Meath  and  Dublin  she 
a  sum  sufficient  to  discharge  all  incu 
affecting  the  lands  in  Kerry;  and  to  c 
residue  to  Maurice  Crosbie  and  Richard 
the  use  of  Maurice  Fitzgerald  for  life ;  i 
(subject  to  a  jointure  for  Lady  Ann  Fi 
of  500/.)  to  Robert  Fitzgerald  and  John  ". 
for  500  years;  remainder  to  the  first  : 
sons  of  Maurice  Fitzgerald  in  tail  male ;  i 
to  the  right  heirs  of  Maurice  Fitzgerald. 
There  was  no  issue  of  the  marriage  of 
Fitzgerald  and  Margaretta  Fitzmauri 
Maurice  Fitzgerald  being  seised  of  the 
in  fee  of  the  lands  in  Kerry,  subject,  amoi 
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■  ef  his  debts,  and  devised  all  such  real  estates  as       ^BSK 
he  should  die  possessed  of  (in  case  he  should  die 
without  issue)  to  St.  Leger  St.  Leger  (afterwards 
Lord  Doneraile)  and  John  Townsend,  to  the  use 
I  ef  his  wife  Lady  Anne   for  life;   remainder  to 
!  Jtichard  Boyle  Townsend  (the  testator's  only  ne- 
i  nbew,  and  the  Respondent's  father)  for  life ;  remain- 
r  der  to  the  first  and  other  sons  of  Richard  Boyle 
(.Townsend  in  tail  male;  remainder  to  the  right 
i^lmrs  of  Richard  Boyle  Townsend :  and  a  power 
I  ins  jgiven  to  Richard  Boyle  Townsend  to  charge 
I  tibe  lands  with  a  jointure  not  exceeding  SOOL  a  year, 
if  JhmI  with  3000/.  for  younger  children's  portions. 
^  ;  ;The  testator  Maurice  Fitzgerald   died  on  the 
^17th  of  June,  1779,  leaving  Lady  Anne  his  widow, 
Ijand  Richard  Boyle  Townsend  his  heir  at  law,  and 
^^l4idy  Anne  proved  the  will  and  codicil. 
^     On  the   14th   of  May,   1784,    Richard  Boyle 
,  7ownsend  married   Henrietta  Newenham ;   and, 
Jby  a  settlement  of  that  date,  he  conveyed  the  lands 
Jfk  Kerry  to  Lord  Doneraile  and  John  Townsend, 
«pon  trust  to  pay  thereout  300/.  per  annum  to 
.fienrietta,  his  intended  wife,  in  the  event  of  her 
.  Itirviving  him ;  and  subject  thereto  to  John  New- 
Ifobiun  and  Amos  Vereker  for  300  years,    upon 
trust  to  raise  3000/.  for  the  younger  children  of 
llie*  marriage. 

b  « Xhere  was  issue  of  the  marriage,  Richard,  the 
son,  (born  on  the  5th  of  April,  1785,  who 
a  bachelor  on  the  13th  of  February,  1805); 
Respondent,  the  second  son,  (born  the  11th 
tf«f une,  1786) ;  and  several  other  children. 
j.iBarbara  Fitzgerald,  sister  of  John  Fitzgerald, 
bMrried  Bastable  Herbert,  being  entitled  to  300/. 
mi  her  share  in  the  portions  provided  by  the  settle- 

Q  Q  2 
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1831.  mentof  1703;  and  no  part  thereof  having  been 
paid,  Herbert  and  his  wife,  in  August,  1766, 
instituted  a  suit  against  Maurice  Fitzgerald  and 
others  to  have  the  300/.  raised  and  paid. 

The  suit  was  not  determined  in  the  lifetime  of 
Herbert  or  his  wife;  but  on  the  1st  of  February, 
1810,  Lucy  Seely,  widow,  (daughter  and  admi- 
nistratrix of  Bastable  Herbert  and  his  wife,  and 
also  administratrix  of  William  Crosbie,  deceaaecit 
surviving  trustee  of  the  term  of  999  years,)  fifed 
her  bill  for  recovery  of  the  300/1  against  Richard 
Boyle  Townsend  and  others,  and  by  a  decree 
dated  the  18th  of  November,  1813,  was  declared 
to  be  entitled  to  2067/*  7^*  6^«  for  principal  and 
interest;  in  default  of  payment  whereof  it  was 
decreed,  that  a  competent  part  of  the  lands  com- 
prised in  the  term  should  be  sold,  and  the  amount 
paid  out  of  the  produce. 

On  the  24th  of  December,  I779,  Thomas  Mul- 
lins,  afterwards  Lord  Ventry  (father  of  the  Appel- 
lants), jfiled  a  bill  in  the  Court  of  Exchequer  in 
Ireland,  as  a  creditor  of  the  testator,  Maurice 
Fitzgerald,  against  Lady  Anne  Fitzgerald,  Richard 
Boyle  Townsend,  and  the  trustees  of  the  term  of  500 
years,  John  Lord  Mayo  (formerly  John  Bourke), 
and  Maurice  Copinger,  charging  that  Maurice 
Fitzgerald  died  indebted  to  him  in  various  sums; 
that  Lady  Anne  alleged  the  testator  ndt  to  have 
left  personal  estate  sufficient  to  pay  the  same ;  that 
Lord  Mayo  and  John  Copinger  alleged  their  tmrt 
was  not  completed,  and  that  there  were  then 
debts,  which  were  due  previous  to  the  executiofl 
of  the  settlement  of  1764,  and  prajdng  an  account 
of  the  personal  estate  of  the  testator,  and  of  the 
debts  due  from  the  testator  at  the  date  of  execution 
of  that  settlement,  and  a  sale  of  a  sufficient  part 
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9f  the  testator's  estates,  for  payment  of  unsatisfied       ISSI. 

lebts,  and  the  sum  due  to  Thomas  Mullins,  and 

Jbat  a  receiver  might  be  appointed.  ^j^ 

The  trustees  of  the  will  of  Maurice  Fitzgerald 
were  not  parties  to  the  suit:  nor  the  person  in 
whom  the  term  of  999  years  created  by  the  deed 
if  1703  was  vested. 

Before  any  answer  was  filed  in  the  cause  insti- 
tuted by  Thomas  Muliins,  another  suit  was  insti- 
tuted in  the  same  Court  in  May,  I78O,  by  Edward 
Euohy,  a  judgment^creditor  of  the  testator  Maurice 
Fit^erald,  against  the  parties  defendants  in  the 
luit  instituted  by  Mullins,  and  the  trustees  of  the 
irilly  pra3dng  the  like  reUef  as  the  bill  filed  by 
IdoUins,  and  an  account  of  the  real  estates  of 
ICaurice  Fitzgerald,  and  the  incumbrances  affect* 
log  them. 

Richard  Annesley  Simpson,  the  solicitor  of  MuU 
linsy  was  also  solicitor  for  Tuohy  in  his  suit. 

Lady  Anne  Fitzgerald  answered  the  bill  of 
Thomas  MuUins,  on  the  6th  of  November,  1780^ 
contesting  the  validity  of  his  demands^  and  putting 
him  on  the  proof  thereof. 

After  this  answer  was  filed,  the  prosecution  of 
the  suit  of  MuUins  was  suspended. 

Tuohy  obtained  a  decree  in  his  suit  on  the  Q2d 
of  February,  1 781,  by  which  the  accounts  prayed 
were  directed  to  be  taken,  including  an  account 
»f  debts,  and  of  the  testator's  real  estates,  and  the 
incumbrances  affecting  them. 

Thomas  Mullins  obtained  a  decree  in  his  cause 
pn  the  27th  of  April,  1782,  by  which  certain  ac- 
counts prayed  by  his  bill  were  directed,  but  no 
account  of  incumbrances  affecting  the  real  estates 
of  the  testator  was  directed. 

Under  this  decree,  upon  the  7th  of  July,  1783, 
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183  !•  the  deputy  remembrancer  of  the  Court  of  E 
chequer  reported  that  the  testator,  Maurice  Fd 
V'  geraldy  died  seised  of  the  lands  before  raentioneib 
that  no  evidence  was  laid  before  him  as  to  his  pc 
sonal  estate :  that  the  testator,  Maurice  Fitzgai 
was,  at  his  death,  indebted  to  Thomas  MuUinsi 
bond,  and  by  judgment  for  principal,  interest,  1 
costs,  to  the  Slst  of  May,  1783,  in  the  sum 
1275/,  13s.  ll|rf. ;  and  that  there  were  vario 
sums  due  to  other  persons  in  his  report  named. 

On  the  7th  of  July,  I78S,  an  order  nisi  w»fl 
tained  to  confirm  the  report,  and  also  an  order 
set  down  the  cause. 

On  the  a2d  of  July,  1783,  the  cause  of  Thoi 
Mullins  was  heard  upon  the  report,  and  the  depa 
remembrancer  was  directed  to  calculate  further  i 
terest :  and  it  was  decreed  that  Lady  Anne  R 
gerald  should,  in  six  months,  pay  the  sums  report 
due  ;  or  in  default  that  the  lands,  or  a  compete 
part,  should  be  sold ;  and  that  out  of  the  mas 
arising  by  the  sale,  Thomas  Mullins  and  the  odi 
creditors  should  be  paid  their  principal,  intere 
and  costs. 

By  this  decree,  which  was  enrolled  by  Thou 
Mullins,  it  was  directed  that  the  remainder  of  tl 
j)urchasc.money  (if  any)  was  to  be  paid  to  L* 
Anne  Fitzgerald. 

At  the  time  when  the  decree  was  obtained,  ti* 
was  no  tenant  in  tail  under  the  will  of  Mauii 
Fitzgerald,  in  esse ;  and  no  person  in  esse  interc* 
to  contest  it,  but  Richard  Boyle  Townsend,  tl 
tenant  for  life,  lin  remainder,  (expectant  on  i 
death  of  Lady  Anne  Fitzgerald,)  who  was  the 
unmarried ;  but  before  any  sale  was  effected  udA 
the  decree,  (Richard  Boyle  Townsend  having,' 
May,  1784,  iiilermarried  with  Henrietta  Newci 
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ham,)  Richard  Townsend,  the  eldest  son  was  born,       1831. 
and  on  the  11th  of  June,  1786,  the  Respondent     ^^'^' 
was  born.  «»• 

Thomas  Mullins  was  intimately  acquainted  with 
Richard  Boyle  Townsend  and  his  family,  and 
aware  of  his  marriage,  and  of  the  birth  of  Richard 
Townsend  and  the  Respondent.  But  Richard 
Townsend  was  not  made  a  party  by  supplemental 
bill. 

On  the  14th  of  May,  I786,  Thomas  Mullins, 
caused  the  lands  to  be  sold  under  the  decree,  and 
Arthur  Blennerhassett  was  declared  the  purchaser, 
for  5025/. 

This  purchase  by  Blennerhassett,  which  was  in 
trust  for  Thomas  Mullins,  was  set  aside ;  and  the 
same  lands  were  again  sold  under  the  decree  to 
Thomas  Rice  for  50501. 

The  purchase  by  Rice,  which  also  was  in  trust  for 
Thomas  Mullins,  was  confirmed  by  an  order  dated 
on  the  21th  of  July,  I786  :  and  on  the  following 
iay  an  order  was  made,  that  on  the  creditors  sign- 
ing receipts  for  their  demands,  and  Rice  paying 
the  balance  of  purchase-money  into  the  bank,  the 
deputy  remembrancer  should  execute  a  conveyance 
of  the  lands  to  Thomas  Rice. 

On  the  24th  of  October,  I786,  Richard  Annesley 
Simpson,  as  attorney  for  Thomas  Mullins,  and  the 
>ther  creditors,  signed  receipts  for  the  sums  decreed 
to  them,  amounting  to  4590/.,  and  the  following 
iay  lodged  in  the  bank  460/.,  the  balance  of  the 
jurchase-money  of  5050/. 

Of  the  4590/.,  1400/.  and  upwards  was  interest 
iccrued  subsequently  to  the  death  of  the  testator, 
hfaurice  Fitzgerald. 

On  the  25th  of  July,  1786,  the  deed  of  convey. 
ince  to  Rice,  as  trustee  for  Mullins,  was  executed 
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1831.  by  all  parties  except  Richard  Boyle  Townsa 
who,  though  named  a  party,  refused  to  execute 

On  the  9th  of  November,  I786,  Thomas  MuUi 
was  put  into  possession  of  the  lands  under  an  i 
junction  of  the  Court  of  Exchequer.  He  maoag 
the  lands  as  his  own,  but  did  not  procure  i  cc 
veyance  thereof  from  Rice,  till  July,  I8OA1  i 
the  admission  of  Thomas  MuUius,  and  fiomt 
evidence  in  the  cause  on  which  the  present  app 
arose,  it  appeared  that  the  lands  so  sold  were  m 
at  a  gross  undervalue,  to  his  trustee,  Thomas  Rie 
for,  at  the  time  of  that  sale,  they  were  let  on  a  la 
(to  expire  in  the  year  179*),  at  the  annual  rat 
167/.  11^.  And  Thomas  Mullins  purchased  il 
tenant's  interest  therein  for  1100/.,  making  tl 
total .  purchase-money  paid  by  him  for  the  Ian 
discharged  of  all  leases,  6150^  In  the  year  ITS 
Thomas  Mullins  let  the  same  lands  at  annual  ra 
amounting  to  74f6L  l6s.  9d. 

No  application  was  made  to  the  Court  for  1 
attachment  against  Richard  Boyle  Townseod,  1 
not  executing  the  deed,  and  Thomas  MuUios  d 
not  register  his  conveyance  of  October,  1786^  un 
the  12th  of  June,  I788,  and  on  the  14th  of  thesan 
month  Richard  Boyle  Townsend  caused  anotii 
of  motion  to  set  aside  the  sale  to  be  served  on  tl 
attorney  of  Thomas  Mullins,  and  Rice,  his  truste 
But  upon  a  treaty  and  agreement  between  MuUii 
and  Townsend,  the  motion  was  abandoned,  Mullii 
paying  to  Townsend  a  consideration  for  withdrn 
ing  his  opposition. 

The  Respondent  in  the  month  of  January,  18ft 
(before  he  had  attained  the  age  of  twenty-oi 
years,  and  before  the  death  of  his  elder  broth 
Richard  Townsend,)  obtained  a  cornet's  commi 
sion  in  His  Majesty's  fourteenth  regiment  of  dn 
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goons,  and  shortly  afterwards  joined  the  r^imen^  IMI. 
then  quartered  in  England.  Richard  Townsend 
liaving  subsequently  died,  the  Respondent  became  » 
entitled  to  the  first  estate  of  inheritance  in-  the 
Jands  and  premises  in  question,  under  the  will  of 
the  teistator  Maurice  Fitzgerald  (expectant  on  the 
death  of  the  survivor  of  the  Lady  Anne  Fitzgerald 
and  Richard  Boyle  Townsend);  and  having  be- 
come acquainted,  with  some  of  the  circumstances 
cx>nnected  With  the  purchase  of  Thomajsn  Mullinis, 
^wfao  subsequently  to  the  sale  had  been  created  a 
peer  by  the  title  of  Lord  Ventry,)  the  Respondent 
Dn  the  7th  of  January,  1808,  filed  his  bill  in  the 
Court  of  Exchequer  against  Lord  Ventry,  and  the 
other  defendants  therein  named,  setting  forth  to 
the  effect  hereinbefore  mentioned  such  of  the  cir- 
camstances  connected  with  the  sale  as  had  then 
come  to  his  knowledge,  and  (amongst  others) 
the  secret  agreement  between  Lord  Ventry  and 
Richard  Boyle  Townsend,  and  the  payment  of  th6 
Bum  of  600L  by  Lord  Ventry,  for  the  "purpoae  of 
inducing  Richard  Boyle  Townsend  to  abandon  his 
application  in  the  year  1788,  to  set  aside  the  sale« 

The  Respondent,  by  his  bill,  prayed  that  the 
sale  might  be  set  aside  or  declared  fraudulent  and 
^roid,  as  against  the  Respondent,  and  that  Lord 
'Ventry  might  be  decreed  on  such  terms  as  the 
Court  should  think  fit  to  convey  the  premises  in 
question,  to  some  trustee,  to  the  use  of  such  person 
-Hs  the  Court  should  think  proper  during  ^e  life 
g>f  Lady  Anne  Iltzgerald  and  Richard  Boyle 
rTownsend,  and  aflber wards  to  the  use  of  the 
Respondent,  and  the  heirs  male  of  his  body ;  and 
in  default  thereof  to  the  use  of  the  younger 
brothers  of  the  Respondent,  and  the  heirs  male  q£ 
their  respective  bodies,  with  the  ultimate  remainder 
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1881.  as  to  the  Court  should  seem  meet;  and  that  the 
debentures  in  such  bill  mentioned  (in  which  the 
balance  of  the  purchase-money  had  been  invested) 
might  be  handed  over  to  Lord  Ventry,  if  he 
should  think  proper ;  but  if  the  sale  should  not 
be  set  aside,  then  that  the  same  might  be  re- 
sented for  the  Respondent  in  such  way  as  the 
Court  should  think  fit 

Lord  Ventry,  by  his  answer  to  this  bill,  filed  on 
the  2d  of  July,  1808,  did  not  deny  that  previously 
to  the  sale  in  question  he  had  been  acquainted 
with  the  births  of  the  Respondent  and  of  his  elder 
brother,  and  admitted  that  the  sum  of  600L  was 
paid  by  him,  as  in  the  bill  stated,  but  alleged  that 
it  was  the  attorney  of  Richard  Boyle  Townsend 
who  first  proposed  to  Richard  Annesley  Simpson, 
Lord  Ventry's  solicitor,  to  drop  all  further  pro- 
ceedings to  set  aside  the  sale,  on  being  paid  the 
sum  of  600/. ;  and  further  alleged  that  he  (Lord 
Ventry)  was  advised  to  acquiesce  in  such  pro* 
posal,  not  from  any  apprehension  as  to  the  fate  of 
the  motion,  but  that  he  acceded  to  the  proposal 
from  a  conviction  that  Richard  Boyle  Townsend, 
and  his  attorney,  in  case  of  Lord  Ventry's  refusal, 
would  resort  to  other  modes  of  harassing  him. 

The  answer  also  stated  that  the  lands  in  question 
had  been  originally  charged  with  a  term  of  100 
years,  to  secure  a  jointure  of  300/.  for  Frances 
Sage,  who  had  been  married  to  Lord  Ventres 
son,  William  Townsend  MuUins,  and  who,  after 
her  divorce  from  him,  married  Boyle  O'Sulllvan ; 
but  that  upon  such  divorce,  a  provision  was  made 
for  her  out  of  other  lands,  in  lieu  of  such  jointure, 
by  reason  whereof  the  trusts  of  the  term  of  100 
years  became  satisfied. 
By  the  schedule  to  this  answer  it  appeared  that 
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the  lands  in  question  were  then  let  at  rents  amount-       18S1. 
ing  to  74t6L  l6s.  9d.  per  annum,   exclusive  of 

penalties,  to  which  some  o^  the  tenants  were  liable, ^ 

and  that  all  the  leases  on  which  the  lands  were  so 
let  (save  one  at  85/.  per  annum  rent)  had  been 
made  in  the  year  1792  or  1795. 

Upon  the  17th  of  May,  1809,  the  Respondent 
filed  his  replication  to  the  answer  of  Thomas 
Lord  Ventry ;  but  in  the  preceding  month  of 
October,  being  only  a  few  weeks  after  this  an- 
swer was  filed,  the  Respondent  had  been  ordered 
with  his  regiment  upon  foreign  service;  and  in 
December,  1808,  he  had  embarked  with  his  regi- 
ment for  Portugal,  where,  and  in  other  parts  of 
the  continent  of  Europe,  he  remained  on  miUtary 
duty  until  July,  1814,  when  he  returned  to  Eng- 
land with  his  regiment ;  but  he  was  immediately 
afterwards  again  ordered  on  foreign  service,  and 
embarked  with  his  regiment  for  America,  in  Oc- 
tober of  that  year,  and  he  continued  with  his 
regiment  wherever  it  happened  to  be  quartered 
(except  when  he  occasionally,  and  for  short  pe- 
riods, had  leave  of  absence,)  until  the  year  1823. 

No  step  was  taken  by  Lord  Ventry  during  this 
period  to  speed  the  cause  or  have  the  bill  dis- 
missed. 

On  the  31st  of  December,  18^,  the  Respondent 
filed  his  amended  bill,  and  therein  set  forth  several 
of  the  circumstances  herein-before  detailed,  and 
particularly  the  settlements  of  1703  and  17^4,  the 
latter  referring  to  the  settlement  of  1732 :  the  bill 
charged  the  want  of  proper  parties  in  the  suit  in 
which  the  sale  was  had,  especially  of  the  trustee  of 
the  term  of  999  years,  and  the  trustees  of  the  will 
of  the  testator  Maurice  Fitzgerald,  and  submitted 
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isai.  that  the  sale  was  invalid  because  the  Respond- 
ent's elder  brother,  Richard  Townsend  was  not 
made  a  party  to  the  suit,  although  bom  before 
the  sale,  and  charged  that  the  birth  of  Richud 
Townsend  was  well  known  to  Lord  Ventry  bcftie 
the  sale. 

The  Respondent  by  the  amended  bill»  andbji 
subsequent  amendment  thereof  on  the  1st  of  D& 
cember,  1825,  prayed  that  the  decree  obtained  I9 
Lord  Ventry  and  the  sale  had  thereunder  migiil 
be  set  aside,  and  that  the  Respondent  might  hm 
the  full  benefit  of  liis  originial  biU,  and  of  all  pro- 
ceedings had  thereon,  and  of  all  relief  prsTei 
thereby;  and  that  if  Lord  Ventry  had  executed 
any  deed  conveying  or  charging  the  premises  fii 
valuable  consideration,  he  might  be  compelled  to 
make  compensation  to  the  Respondent;  and  dot 
a  proper  person  might  be  appointed  a  receifer 
of  the  rents  of  the  lands  in  question  pending 
the  suit. 

Thomas  Lord  Ventry  died  on  the  6th  of  Ja- 
nuary, 1824,  without  having  answered  the  amended 
bill;  and  on  the  18th  of  February  following,  the 
Respondent  filed  his  bill  of  revivor  against  Willius 
Townsend  MuUins,  then  Lord  Ventry,  the  ddest 
son  and  heir  at  law  of  Thomas  Lord  Ventry,  and 
against  the  other  parties  claiming,  or  supposed  to 
claim,  under  the  will  of  Thomas  Lord  Ventry, 
and  (amongst  others)  against  the  Honourable 
Richard  Mullins,  one  of  the  younger  sons  ot* 
Thomas  Lord  Ventiy,  and  William  Mullins, 
Richard  Mullins,  and  Ventry  Mullins,  sons  rf 
Richard  Mullins. 

On  the  1st  of  December,  1825,  the  Respondent 
amended    his    bill    of  revivor,    by    stating    tliai 
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Richard  Mullins,  and  his  sons,  William,  Richard^       18S1. 
and  Ventry,  and  Boyle  O'Sullivan,  and  Frances      ^^^  *-' 
his  wife,  then  resided  in  the  Isle  of  Man,  out  of         v 
the  jurisdiction  of  the  Court  of  Exchequer,  and 
the  process  thereof. 

All  the  Defendants  in  the  Respondent's  cause 
(except  Richard  MuUins  and  his  sons,  and  such' 
others  of  the  Defendants  as  were  out  of  the  juris- 
diction of  the  Court)  having  answered,  and  Wil- 
liam Townsend,  Lord  Ventry  and  his  wife,  having 
admitted  by  theu'  answers,  that  Boyle  OSulUvan 
and  his  wife  were  out  of  the  jurisdiction  of  the 
Court,  and  issue  being  joined,  witnesses  were  exa- 
mined on  the  part  of  the  Respondent  and  of  the 
Defendants  who  had  answered,  and  publication 
having  passed,  the  cause  was  heard  on  the  1st  of 
February,  and  3d,  4th,  10th,  and  11th  of  May, 
1827,  Lady  Anne  Fitzgerald  and  Richard  Boyle 
Townsend  having  both  died  before  the  cause  was 
heard ;  the  latter  leaving  the  Respondent  his  ex- 
ecutor, who  proved  Richard  Boyle  Townsend's 
'will  in  the  proper  Ecclesiastical  Court,  and  pro- 
duced the  probate  on  the  hearing.  Upon  this 
hearing,  the  settlement  of  1732,  which  was  re- 
ferred to  by  the  settlement  of  1764  (which  latter 
settlement  was  in  issue  and  proved  in  the  cause) 
Was  read  in  evidence  on  the  part  of  Respondent. 

By  the  decree  made  on  the  11th  of  May,  1827,  it 
was  declared,  that  the  decrees,  made  on  the  27th 
day  of  April,  1782,  and  on  the  22d  day  of  July, 
1783,  in  the  cause  instituted  by  Thomas  MuUins, 
&c.  ought  to  be  decreed  erroneous ;  inasmuch  as 
all  proper  parties  were  not  before  the  Court,  more 
especially  the  personal  representative  of  the  surviv- 
ing trustee  of  the  term  of  999  years,  created  by  the 
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1631 .       marriage  settlement  of  the  SOth  day  of  June,  I7O8; 
and  inasmuch  as  the  proper  accounts  for  ascer- 
«-  taining  what  charges  and  incumbrances  afiecfccd 

the  lands  were  not  then  directed ;  but  that,  in- 
asmuch  as  it  had  been  admitted  at  the  hearing  of 
the  Respondent's  cause,  that  those  accounts  bd 
been  since,  and  before  that  hearing,  taken,  and  the 
trusts  of  that  settlement  fully  executed,  it  was  not 
necessary  to  direct  any  accounts  touching  the 
same;  and  the  Court  was  further  of  opinion, 
that,  under  the  circumstances  of  the  case,  the  Re- 
spondent was  not  entitled  to  have  the  accounts  ie 
that  cause  taken  over  again,  and  that  his  rdief 
should  be  confined  to  the  setting  aside  the  sik 
had  under  the  last-mentioned  decree,  and  to  the 
consequences  of  such  relief  as  after  directed,  sad 
that  therefore  it  was  not  necessary  to  consider 
whether  attending  to  the  frame  and  prayer  of  the 
Respondent's  bill,  the  said  decree  should  then  be 
set  aside  on  account  of  these  errors  or  any  other 
error  pointed  out  to  the  Court  or  argued  upon; 
but  that,  inasmuch  as  it  appeared  to  the  Court 
that  the  sale  of  the  lands  of  Emilough,  Graige» 
East  Clouncurra,  Banogue,  Goulane,  and  Bal- 
linasear,  situate  in  the  county  of  Kerry,  which  was 
had  under  the  said  decree,  to  Thomas  Rice,  in 
trust  for  the  said  Thomas  Mullins,  upon  the  Si 
day  of  July,  I786,  for  the  sum  of  5050L,  was  im- 
properly conducted,  and  the  completion  of  that 
sale,  and  what,  according  to  the  then  practice  of 
the  Court,  might  be  deemed  the  final  confirmation 
thereof^  obtained  by  a  dealing  with  Richard  Boyle 
Townsend,  the  tenant  for  life,  to  the  prejudice  ot 
Respondent,  then  a  minor  of  very  tender  years; 
and,  in  consequence  of  payment  of.  a  large  sum  ot* 
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money  to  the  said  Richard  Boyle  Townsend,  for       issi. 
his  own  use  and  benefit  it  was  ordered,  adiudged.      ^-"^^^ 
and  decreed,  that  the  said  sale  should  be  set  aside  «, 

as  fraudulent  and  void,  as  against  the  Respondent,  '*^''****"°* 
as  entitled  to  an  estate  in  tail,  in  remainder  after 
the  death  of  the  said  Richard  Boyle  Townsend; 
under  the  will  of  the  said  testator  Maurice  Fitz- 
gerald.  And  that  the  deed  of  conveyance  of  the 
said  lands,  bearing  date  the  26th  day  of  October, 
1786,  made  between,  &c.  should  be,  and  the  saitie 
was  thereby  declared  fraudulent  and  void  against 
the  Respondent  as  such  tenant  in  tail  as  afore- 
said; and  that  the  said  Richard  Annesley  Simpson 
(one  of  the  Defendants),  in  whose  possession  -  or 
custody  the  said  deed  then  was,  and  who  produced 
the  same  upon  the  hearing  of  the  cause,  should 
forthwith  bring  in  and  lodge  the  said  deed  in  the 
Bank  of  Ireland,  to  the  credit  of  the  cause,  with 
the  privity  of  the  Accountant-General  of  that 
Court,  to  be  cancelled.  And  it  wias  furtberor- 
dered,  adjudged,  and  decreed,  that,  upon  the  terms 
thereinafter  mentioned,  the  lands  and  premises  in 
question  should  be  reconveyed  to  the  uses  of  the 
will  of  the  said  testator  Maurice  Fitzgerald,  dis- 
charged of  all  claims  and  demands  of  the  De- 
fendants claiming  under  the  said  Thomas  Lord 
Ventry  deceased,  and  in  particular  discharged  of 
all  claim  and  claims  of  the  Defendants  William 
Townsend  Lord  Ventry,  Clara  Lady  Ventry,  his 
wife,  Richard  Chute,  and  Boyle  O'Sullivan  and 
Frances  his  wife,  under  the  indentures  of  settle- 
ment executed  respectively  on  the  intermarriage 
of  the  Defendant  William  Townsend  Lord  Ventry 
with  his  former  and  present  wife,  in  the  pleadings 
mentioned ;  and  that  the  Respondent  was  entitled  to^ 
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idsi.      the  rents  and  profits  of  the  lands  and  premises  in 
question  frdm  the  22d  of  November,  1826,  being 
the  day  of  the  death  of  the  said  Richard  Boyle 
Townsend,  upon  payment  by  the  Respondent  of 
the  sum  of  4661/.  10^.  9^  sterling,  being  equiva- 
lent to  the  sum  of  5050/.  late  Irish  currency,  being 
the  sum  for  which  the  said  lands  and  premises 
were  sold,  with  interest  thereon,  at  the  rate  of  6L 
per  cent  per  annum,  from  the  death  of  the  said 
Richard  Boyle  Townsend.     And  it  was  further 
ordered,  adjudged,  and  decreed,  that  the  sums  of 
484/.  1^.  4fd.  4  per  cent  stock,  and  the  sum  of 
403/.  6^.  4td.  3^  per  cent,  stock,  to  the  credit  of 
the  causes  of  Mullins  v.  Fitzgerald  and  Others^ 
and  Tcnimsend  v.  Lord  Ventry  and  Others^  should 
be  sold»  and  the  produce  thereof,  together  with 
the  sum  of  143/.  13^.   \ld.  cash  remaining  to 
the  credit  of  such  two  causes,  and  the  sum  of 
17/«  5$.  ^\d.  cash  remaining  to  the  credit  of  the 
cause  of  Mullins  v.  Fitzgerald^  should  be  carried 
to  the  credit  of  that  cause;   and  that  the  Re- 
spondent should  bring  in  and  lodge  in  the  Bank 
of  Ireland  to  the  credit  of  the  cause,  with  the 
privity  of  the  Accountant-General  of  the  Court, 
such  sum  of  money  as  with  the  produce  of  the  said 
stock  and  cash,  would  make  up  the  said  sum  of 
4661/.  10^.  9^d.  sterling,  within  six  calendar  months 
from  the  date  thereof;  and  that  thereupon  the  De- 
fendant William  Townsend  I^rd  Ventry,  and  all 
other  necessary  parties  in  the  cause,  should  join  in 
executing  a  proper  deed  of  reconveyance  of  the 
said  lands  and  premises  in  question,  to  the  uses 
in  the  said   will   of  the    said    testator   Maurice 
Fitzgerald  specified  and  still  subsisting,  &c.     And 
it  was  further  ordered,   adjudged,  and  decreed, 
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that  the  said  Defendants  in  that  cause,  or  such  }^^^^ 
other  persons  as  might  be  entitled  under  the 
indenture  of  marriage  settlement  therein  men- 
tioned, under  the  will  of  the  said  Thomas  Lord 
Ventry,  or  otherwise  under  him,  should  be  and 
were  thereby  at  liberty  to  apply  to  the  Court 
to  have  the  said  sums,  amounting  to  the  sum  of 
4661^  10^.  Q\d.  sterling,  applied  as  they  might  be 
advised;  and  that  it  should  be  and  was  thereby 
referred  to  the  said  Chief  Remembrancer,  to  take 
an  account  of  the  rents  and  profits  of  the  said  lands 
and  premises  in  question,  from  the  22d  day  of 
November,  1826,  being  the  day  of  the  death  of 
the  said  Richard  Boyle  Townsend,  to  the  time  of 
taking  such  account,  and  that  the  amount  thereof 
might  be  set  off  against  the  interest  of  tlie  said  sum 
of  4661/.  \0s.  9^d.  sterling,  from  the  22d  day  of 
November,  1826,  to  the  time  when  the  said  sum 
should  be  lodged  in  the  bank  to  the  credit  of  the 
cause  as  aforesaid ;  and  that  if  the  said  rents  and 
profits  should  exceed  said  interest  money,  then 
that  the  said  William  Lord  Ventry  should  pay  such 
balance  to  the  Respondent ;  but  if  such  interest 
money  should  exceed  the  said  rents  and  profits, 
then  that  the  Respondent  should  pay  such  balance 
to  the  said  William  Lord  Ventry.  And  it  was 
further  ordered,  adjudged,  and  decreed,  that  upon 
said  sums,  amounting  to  the  said  sum  of  4661/.  10^. 
9^»  being  so  lodged  to  the  credit  of  the  cause 
as  aforesaid,  an  injunction  should  issue  forth  of  the 
Court,  directed  to  the  sheriff  of  the  county  of 
Kerry,  requiring  and  commanding  him  forthwith 
to  put  the  Respondent  or  his  assigns  into,  and  from 
time  to  time,  quiet  and  establish  him,  in  the  actual, 

VOL.  v.  R  R 


^1 


5S6  CA8B8  IK  THB   HOUSB    OF   LORDS 

1881  •       quiet,  and  peaceable  possession  of  the  said  lant 
&c.,  &c. 

The  appeal  was  from  this  decree.* 

For  the  Appellants. 

There  was  no  defect  of  parties  in  the  suit  ina 
tuted  by  Thomas  Lord  Ventrjr,  of  which  the  fl 
spondent  was  competent  to  avail  himself. 

It  is  contrary  to  the  practice  of  the  courte 
equity  to  declare,  that  decrees  ought  to  be  dean 
erroneous  because  all  proper  parties  were  not  b 
fore  the  Court,  upon  the  application  of  pern 
who  were  parties  to  the  suits  in  which  such  deem 
were  made,  or  whose  interests  were  properly  n 
presented  therein. 

The  Respondent  not  having  been  bom  unl 
after  the  decrees  in  the  cause  were  pronouoca 
was  fully  and  effectually  bound  thereby,  the  peno 
in  whom  the  first  estate  of  inheritance  was  veste 
having  been  before  the  Court 

The  decree  professes  to  proceed  upon  the  gnw 
of  fraud  and  collusion,  and  it  clearly  appears^  I; 
the  evidence,  that  no  fraud  whatever  was  pnc 
tised,  and  that  the  suit  instituted  by  Thomas  Lord 
Ventry  was,  in  all  respects,  most  adversely  <fc 
fended,  and  that  the  sale  to  Thomas  Rice,  io  tntf 
for  him,  was  a  fair  and  bond  fide  sale,  and  at  tbe 
full  value. 

The  Respondent,  by  his  conduct,  acquiesced  s 
the  propriety  of  the  sale;  the  bill  and  answers ii 
the  cause  having  been  filed  in  1808,  and  noiitf- 
ther  proceedings  taken  therein  until  the  end  ot' 

*  There  was  a  large  body  of  parol  and  documentarj  cfidflce 
on  both  sides.  The  material  allegations  of  the  Respoodeot'i 
case  were  sustained  by  the  evidence. 
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the  year  1823,  within  ten  days  of  the  death  of      18S1. 
Thomas  Lord  Ventry,  by  whose  death  the  means 
of  accurately  ascertaining  the  circumstances  at- 
tending the  sale  have  been  lost 

Supposing  the  decree  to  have  been  correct  in 
setting  aside  the  sale,  a  reconveyance  ought  only 
to  have  been  directed  upon  certain  terms  and 
certain  allowances,  which  are  in  no  manner  pro- 
vided for  by  the  decree. 

The  decree  was  made  in  the  absence  of  material 

Srties,  no  answers  having  been  put  in  by  Hichard 
ullins  and  William  MuUins,  Richard  Mullins 
and  Ventry  Mullins,  his  sons,  or  by  Boyle  O'Sul- 
livan  and  his  wife,  and  no  evidence  having  been 
given  of  any  of  such  parties  being  out  of  the 
jjurisdiction  of  the  Court 

For  the  Respondent. 

The  decrees  of  April,  1782,  and  July,  1783, 
were  erroneous  for  want  of  proper  parties ;  inas- 
much as  the  personal  representatives  of  William 
Crosbie,  (who  had  been  the  surviving  trustee  of 
the  term  of  999  years,  created  by  the  deed  of  the 
SOth  of  June,  1703,)  and  the  personal  repre- 
sentatives of  Barbara  Herbert,  formerly  Fitzgerald, 
([who  was  entitled  to  an  unsatisfied  share  of  the 
portions  secured  by  that  term,)  and  St  Leger 
lx)rd  Doneraile,  and  John  Townsend,  (who  were 
trustees  under  the  will  of  Maurice  Fitzgerald  for 
persons  not  in  esse^)  were  not  parties  in  the  cause. 

The  sale  in  question,  under  the  decree  of  July, 
^783,  cannot  be  maintained  against  the  Respond- 
ent ;  inasmuch  as  the  Respondent's  elder  brother, 
Richard  Townsend,  who  was  entitled  to  the  first 
estate  of  inheritance  in  the  lands,  having  been  bom 
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1881.      before  any  sale  of  the  lands,  was  not  made  a  part 
in  the  cause  by  supplemental  bill. 

The  decree  of  July,  1783,  was  erroneous  in  di 
reeling  a  sale  of  the  lands,  without  any  previoa 
enquiry  respecting  the  incumbrances  affecting  di 
same  lands,  and  in  directing  the  residue  ci  th 
purchase-money,  after  payment  of  the  sums  it 
creed  to  the  creditors,  to  be  paid  to  Lady  Audi 
Fitzgerald,  who  was  only  tenant  for  life  of  tk 
lands;  whereby,  independentJy  of  the  obvious ii- 
justice  of  such  a  direction,  an  inducement  la 
held  out  to  the  tenant  for  life  to  concur  in  a  ah 
of  more  of  the  lands  than  was  necessary  for  Ik 
purposes  of  the  decree,  and  which  direction  w 
introduced  by  Thomas  MuUins  himself^  who  hd 
the  carriage  of  the  decree,  and  is  not  warrantedli 
the  notes  of  the  hearing ;  and  this  decree  ns 
further  erroneous  in  decreeing  Thomas  Mullift 
and  the  other  creditors  of  Maurice  Fitzgerald,  wb 
were  not  creditors  by  mortgage,  interest  upon  their 
consolidated  demands  of  principal  and  interest 
from  the  date  of  the  decree ;  and  also  in  decreeing 
interest  on  a  bill  of  costs  from  the  date  of  the  (t 
cree,  thougli  such  bill  of  costs  was  a  demand,  wx 
in  its  nature  bearing  interest,  and  was  so  treated 
in  other  parts  of  the  decree,  whereby  a  larger 
portion  of  the  lands  was  sold  than  would  otbenrise 
have  been  necessary. 

The  decree  of  July,  1783,  was  also  erroneous  it 
decreeing  a  sale  for  payment  of  interest,  which  h*i 
accrued  during  the  enjoyment  of  Lady  Anne  FiU' 
gerald,  the  tenant  for  life  in  possession  oftb 
lands,  without  directing  Lady  Anne  Fitzgerali 
who  was  a  defendant  in  the  cause,  to  pay  such  in- 
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terest,  or  to  reimburse  the  persons  entitled  in  re-       1881, 
mainder  such  loss  as  they  should  sustain  by  reason 
of  a  portion  of  the  inheritance  being  sold  for  the 
payment  of  such  interest,  whereby  the  Respondent 
was  prejudiced  to  the  amount  of  such  interest 
•    The  decree  of  July,  1783,  did  not  direct  any 
enquiry  as  to  what  part  of  the  estates  was  most  fit 
to  be  sold,  by  reason  of  which  omission  Thomas 
,    Mullins  was  enabled  to  have,  and  did  accordingly 
^   have,  that  part  sold  which  best  suited  his  own 
^  views  as  an  interested  purchaser,  and  which  was 
most  beneficial  to  the  tenant  for  life,  and  most  pre- 
judicial  to  the  Respondent. 
',      TBomas  Mullins  not  only  united  in  himself  the 
'  characters  of  vendor  and  purchaser,  but  entered 
into   a   private   agreement  with    Richard  Boyle 
.  Townsend,  then  tenant  for  life,  and  by  the  secret 
payment  of  600/.  induced  him  to  abandon  his  ap- 
^  plication  to  set  aside  the  sale,  whilst  the  appli- 
'  elation  was  depending  in  Court ;  and  the  frame  of 
the  suit,  and  the  absence  of  parties  who  ought  to 
[  have  been   before  the  Couii;,    enabled  Thomas 
Mullins  to  carry  his  fraudulent  purpose  into  exe- 
cution, which  proves  that  the  Respondent's  ob- 
jections for  want  of  parties  are  matter  of  substance, 
and  not  of  form. 

The  sale  in  question,  and  its  confirmation,  and 
the  whole  transaction  connected  with  it,  were  a 
fraud  upon  the  Court  and  upon  the  Respondent 
and  his  elder  brother,  then  entitled  to  the  first 
estates  of  inheritance,  and  both  then  infants  of 
tender  years. 

The  Appellants  are  not  in  a  situation  to  com- 
plain, that  the  relief  granted  was  not  accompanied 
l>y  special  directions,  enquiries,  and  accounts  not 
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1881.  directed,  inasmuch  as  the  account  directed  agaiii 
them  only  commences  from  the  death  of  R.  1 
Townsend,  in  the  year  1826,  leaving  to  the  esb 
of  Thomas  Lord  Ventry  the  whole  benefit  of  ti 
previous  forty  years  enjoyment  by  him  and  Ii 
family;  and  as  the  Respondent  had  no  objectio 
to  having  the  sale  set  aside  for  all  purposes  as  fin 
the  beginning,  and  the  account  taken  on  that  pa 
ciple. 

For  the  Appellants,  Mr.  Pepys  and  JIfi 
Turner. 

For  the  Respondents,  Sir  Edward  Sugda(  an 
Mr.  Knight. 

Lord  Lyndhurst.'^'the  object  of  the  suit,  oi 
of  which  this  appeal  arises,  was  to  obtain  Ji 
account  of  the  personal  estate  of  Maurice  Tit 
gerald;  and,  in  case  of  deficiency  of  personil 
assets,  for  the  sale  of  a  sufficient  portion  of  hisrerf 
estate  to  pay  debts  owing  at  the  time  ofl0 
death. 

The  decree,  which  was  made  in  1783,  had  4- 
rected  the  usual  accounts ;  but  no  directions  weft 
given  to  ascertain  what  were  the  incumbrances 
on  the  real  estate.  A  sale  was  directed  ofi 
sufficient  portion  of  the  real  estate  to  satisfy  the 
debts;  but  it  was  a  most  extraordinary  circuH' 
stance  that,  by  the  decree,  it  was  ordered  ifc 
after  payment  of  the  debts,  the  surplus  should  be 
paid  over  to  the  tenant  for  life  in  possession.  Tk 
proceeding  was  altogether  full  of  irregularitj. 
The  suit  was  defective  for  want  of  proper  partiei 
No  account  of  incumbrances  was  directed;  ani 
this  order  to  pay  the  surplus  to  the  tenant  for  life 
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was  grossly  improper.  But  as  that  part  of  the  18S1. 
order  was  not  executed,  it  is  unnecessary  to  make  ^J^i[^ 
further  observations  upon  it  There  are  other  ^^p* 
circumstances  in  the  case  which  dem^qd  the 
attention  of  the  House. 

When  the  estate  was  put  up  to.  sale,  it  was 
purchased  by  a  Mr.  Rice,  who  bought  in  his  own 
name ;  but  it  was  in  trust  for  MuUios,  the  Plaintiff 
in  the  suit;  and  it  is  clear  upon  the  evidence, 
that  the  estate  was  sold  for  a  sum  far  less  than  the 
value  at  the  time  of  the  sale. 

After  the  sale,  an  application  was  made  to  the 
Court  by  the  tenant  for  life  in  remainder  to  set 
asidie  the  purchase,  and  that  »  new  sale  of  the 
estate  might  be  directed.  According  to  the 
practice  of  the  Court  of  Exchequer  in  Ireland, 
such  an  order  might  have  been  obtained.  But 
some  delay  having  occurred  in  the  hearing  of  the 
case,  on  account  of  the  absence  of  the  purchaser^ 
an  opportunity  was  offered  for  arrangement 
between  the  parties ;  and  the  tenant  for  life  in 
remainder  agreed  with  Mullins  to  withdraw  his 
objection  upon  the  terms  of  obtaining  for  himself 
a  sum  of  500/.,  and  for  his  solicitor  100/.  The 
application  for  the  new  sale  was  then  carried  on 
as  a  matter  of  form,  but  was  not  effectually  pro- 
secuted )  and  was  ultimately  abandoned. 
.  When  these  facts  were  brought  before  the  Court 
1>elow  by  the  Plaintiff  ip  the  suit,  the  Court  was 
of  opinion  that  this  transaction  was  a  fraud  upon 
the  persons  entitled  to  the  inheritance,  who  were 
then  infants  of  a  very  tender  age ;  and  the  pro- 
ceeding was  the  more  objectionable,  because  the 
trustees  of  the  inheritance  were  not  parties,  to  the 
Buit    The  bill  in  the  present  suit,  the  imo^ediate 
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1881.  subject  of  appeal,  was  filed  by  the  first  tenant  i 
tail  in  remainder  as  soon  as  he  came  of  age,  fortl 
purpose  of  setting  aside  the  decree  so  far  as 
related  to  the  purchase  in  trust  for  MuUins. 

It  has  been  objected  here  and  below  that  i 
suit  was  not  prosecuted  with  due  diligence.  11 
suit  was  instituted  in  1808,  and  was  not  effecdvd 
prosecuted  till  1823.  But  that  objection  i; 
hardly  competent  to  the  Defendant  Mullins,  wl 
had  an  opportunity,  at  any  time  during  tb 
interval,  of  procuring  an  order  to  dismiss  the  hi 
And  moreover  there  was  an  excuse  for  the  FlaiotU 
who  was  in  the  army  on  service  abroad.  There  i 
therefore  no  valid  objection  to  the  claim  of  th 
Respondent  on  the  ground  of  delay. 

Another  objection  was  urged  on  behalf  of  th 
Appellant,  that  there  was  a  defect  of  parties  to  th 
suit.  It  was  alleged  in  the  bill,  that  these  partiei 
were  out  of  the  jurisdiction.  On  the  other  handi 
was  contended,  that  there  was  no  evidence  of  tta 
allegation ;  but  this  objection  ought  to  have  bea 
made  in  the  Court  below.  It  is  too  late  to  mifa 
it,  in  the  first  instance,  when  the  cause  comes 
before  the  House  on  appeal.  The  form  of  the 
decree  furnished  a  third  ground  of  objection ;  vi, 
that  the  account  was  only  to  be  taken  from  the 
death  of  the  tenant  for  life  in  remainder.  Bk 
that  is  a  mode  of  framing  the  decree,  which  i$ 
advantageous  to  the  Appellants ;  and  if  it  were 
otherwise,  it  could  not  be  required  that  the  matter 
should  be  unravelled  from  the  beginning :  it  was 
only  necessary  that  the  transaction  should  k 
examined  from  the  death  of  the  second  tenant  fif 
life  in  remainder,  that  is,  from  the  commencemeot 
of  the  interest  of  the  Respondent 

Decree  affirmed. 
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ENGLAND. 

(COUBT   OF   ChANCEBY.) 

The  Attobney«General     -      -     Appellant^ 

Geo.  Gavin  Bbowne  Mill,  John  1  _ 
Mill,  and  Pat.  Babtlett      -  J  ^^'Pondent^ 

The  Attobney-Genebal,  on  the 
Relation  of  William  Jameson, 
Provost  of  the  Burgh  of  Mont- 
rose, and  G.  Shand,  D.  Skin- 
neb,  and  J.  BiBNiE,  Baillies  of 
the  said  Burgh,  and  John  Mac- 
GBEGOB,  the  Dean  of  Guild  of 
the  said  Burgh 

Geobge  Gavin   Browne  Mill,  l  ^^  , 

and  Geobge  Mill  Nicholson  j      "^  ' 

The  Attobney-Genebal,  &c.     -    Appellants, 

Geobge  Gavin  Browne  Mill,  1  ^^  , 

and  Geobge  Mill  Nicholson  J       ^^         ' 


Appellants, 


AND 

John  Mill,  Patbick  Babtlett, 
and  the  Attobney-Genebal 


1 

*  r  Appellants, 


Geobge  Gavin  Bbowne  Mill    -    Respondent. 

D.  S-»  by  origin  a  Scotchman,  having  acquired  a  fortune  in  the 
West  Indies  in  the  year  1791»  while  he  was  residing  in  Lon- 
don made  his  will,  by  which  he  left  the  residue  of  his  real 
and  personal  estate,  subject  to  certain  charges,  to  trustees, 
upon  trust  to  invest  so  much  as  was  personal  in  the  purchase 
"  of  lands  or  rents  of  inheritance  in  Jee'simple^  for  the  in- 
*'  tent  and  purpose  mentioned,  contained,  and  expressed  in 
^*  a  certain  instrument  or  writing  bearing  even  dale"  with  his 
wiU. 
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IS$1.  By  an  iiiBtrument  of  even  date  referring  to  the  will,  the  trott 
declared  were,  *^  to  pay  two  thirds  thereof,"  (L  &  of  the 
yearly  rents  of  the  lands,)  '^  towards  the  relief  and  comfin 
**  of  all  such  daughters  of  gentlemen  residing  in  the  nog^ 
**  bourhood  of  Montrose  who  should  be  left  at  the  daA 
**  of  their  fathers  destitute  of  support,  or  with  a  scarr 
**  maintenance,"  &c* 
Held,  that  this  was  a  void  bequest. 

In  1803,  a  bill,  to  which  the  Attorney-General  was  a  pa^ 
had  been  filed  by  the  Respondent,  praying  a  dedaratioDtlt 
the  bequest  for  charitable  purposes  was  void :  opoa  tli 
bill  a  decree  was  made  in  favour  of  the  Respondent  ii2 
others  in  1809,  under  which  they  held  the  property  wite 
dispute  till  1823 ;  when  a  bill  was  filed  by  the  Appefltfi 
stating  the  former  bill  and  proceedings,  but  omitting  iQWH 
that  the  Attorney-  Genersd  was  a  party.  To  this  bill  tk 
Respondent  demurred;  but  the  demurrer  was  orernM 
because  it  did  not  appear,  on  the  face  of  the  bill,  tiiitie 
Attorney-General  was  a  party  to  the  former  suit:  botkR 
was  given  to  put  in  a  plea,  which  was  accordingly  te. 
The  plea  consisted  of  a  statement  of  the  former  suit  andpn- 
ceedings,  and  the  decree  made  under  it.  The  AppeBst 
then  presented  a  petition  of  re-hearing  of  the  former  li; 
but  the  plea  was  allowed,  and  the  decree  affirmed,  oa » 
hearing. 


David  MILL,  formerly  of  the  island  of  Cariaw 
in  the  West  Indies,  but  at  the  time  of  making  te 
will,  of  Charles  Street,  in  the  parish  of  Saint  Mary- 
le-bone,  in  the  county  of  Middlesex,  being,  at  the 
respective  times  of  making  and  publishing  his  fit 
and  codicils,  after  mentioned,  and  at  the  time  d 
his  death,  seised  and  possessed  of  a  consideraUe 
real  and  personal  estate  in  the  island  of  Cariacwi, 
in  the  West  Indies,  and  in  England,  and  elsewhere^ 
made  and  published  his  will,  bearing  date  the  5& 
day  of  December,  1791,  whereby  he  gave  anti 
bequeathed  all  his  estate  or  plantation  in  the  islaoi! 
of  Cariacou,  with  the  lands,  slaves,  hereditamenft 
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knd  appurtenances  thereto  belongings  (subject  add  IBSI 
charged  and  chargeable  with  the  annaity,  yearly 
rent  charge,  or  sum  of  300L  thereinafter  men- 
tioned), and  all  other  his  estates  and  effects,  both 
i^al  and  personal,  and  of  what  nature  or  kind 
loever,  and  wheresoever,  not  thereinafter,  or  by 
ttny  Codicil  thereto,  specifically  bequeathed,  unto 
Ihis  cousin  James  Mill,  his  brother  Gedrge  Mill, 
ittid  his  cousin  Hercules  Mill,  and  Dr.  Patrick 
Sliftlett  of  Cariacou,  and  the  survivors  or  survivdt 
of  them,  his  heirs,  executors,  administrators^  or 
lussigns,  according  to  his  several  and  respective 
Suterests  therein;  which  said  gift  and  devise  he 
declared  to  be  upon  the  trusts  following,  (that  is 
to  say,)  that  they,  his  said  trustees,  or  the  survivors 
or  survivor  of  them,  his  heirs,  executors,  adminis- 
trators, or  assigns,  should,  out  of  his  said  personal 
Mtate,  and  by  sale  diereof,  and  out  of  the  rents, 
iMUes,  and  profits  of  his  real  estate,  or  by  sale 
thereof,  pay  all  his  debts  and  funeral  charges,  and 
the  legacies  and  annuities  thereinaftei*  by  him 
given.  And  the  said  testator  gave  and  bequeathed 
MVeral  legacies  and  annuities  to  the  persons  therein 
Respectively  named ;  and  amongst  the  said  annuities 
he  gaveand  devised  unto  the  said  James  Mill,  George 
Mill,  Hercules  Mill,  and  Patrick  Bartlett,  and  the 
imrvivors  and  survivor  of  them,  his  heirs,  eixecutors, 
administrators,  and  assigns,  one  perpetual  annuity, 
icilear  yearly  rent  charge,  or  sum  of  SCO/.,  &cc^  to 
be  issuing  and  payable  out  of  all  his  said  estate  or 
plantation  in  the  island  of  Cariacou  j  and  he  did 
thereby  charge  and  subject  all  and  every  of  his 
aeid  estate  or  plantation  in  the  island  of  Cariacou 
aforesaid,  with  the  slavesi  hereditaments,  and 
appurtenances  thereto  belonging,  with  the  pay- 
ment of  the  said  annuity  or  yearly  rents  w  aum 
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of  SOO/.  accordingly ;  and  which   annuity  he  did 
thereby  direct  should   be    paid    and  applied  bj 
his  said  trustees,  and  the  survivors  and  survivor 
of  them,  his  heirs,  executors,   administratorsi  or 
assigns,  in  such  manner  as  to  them  should  appetr 
best  calculated  to  meliorate  the  situation  of  lk 
slaves  which  should  from  time  to  time  be  upon  the 
said  estate.     The  residue  of  his  real  and  persoml 
estate  was  disposed  of  as  follows :  — **  As  for  il 
*<  the  rest,  residue,  and  remainder  of  my  estate 
**  and  effects  whatsoever  and   wheresoever,  aod 
<<  of  what  nature  or  kind  soever,    subject  and 
*<  charged  and  chargeable  as  aforesaid,  and  also 
subject  to  any  legacies  which  I  may  give  by  anj 
codicil  to  this  my  last  will,  and  also  subject  to 
all  such  costs,  charges,  and  expenses  as  my  sail 
*'  trustees  and  executors  hereinafter  named  diouU 
<<  bear,  pay,  sustain,  or  be  put  unto,  in  or  about 
"  the  execution   of   the    trusts   hereby  in  tbeo 
*'  reposed ;  I  give,  devise,  and  bequeath  the  saine 
"  and  every  part  thereof  unto  the  said  James  Mill 
George  Mill,  Hercules  Mill,  and  Patrick  Bart- 
lett,  upon  trust  that  they  my  said  trustees,  and 
"  the  survivors  and   survivor  of  them,    and  the 
*'  heirs,  executors,  administrators,  and  assigns  of 
^*  such  survivor,   do  and  shall,  as   soon    as  cod- 
"  veniently  may  be,  invest  such  part  of  my  said 
**  estate  as  shall  not  then  consist  of  real  estate^  io 
"  the  purchase  of  lands  or  rents  of  inheritance  in 
"  fee-simple,  which  purchase  or  purchases  shall  be 
"  made  in  the  names  of  the  said  trustees,  or  the 
"  survivors  or  survivor  of  them,  and  by  them,  in 
"  due  and  legal  form,  conveyed  from  time  to  time, 
together  with  such  part  or  parts  of    my  real 
estate  as  may  then  happen  not  to  be  sold  or 
'*  disposed  of  for  the  purposes  aforesaid,  to  other 
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<<  trustees  and  their  heirs,  so  as  at  all  times  here-       1881. 
<<  after  to  support  and  preserve  a  perpetual  succes- 
'*  sion  in  the  lands  and  rents  so  to  be  purchased ; 
<<  and  such  parts  of  my  rea  1  estates  as  may  not 
"  have  been  sold  and  disposed  of,  for  the  intent 
<<  and  purpose  mentioned,  contained  and  expressed 
"  in  a  certain  instrument  or  writing,  by  me  ex- 
'<  ecuted,  bearing  even  date  herewith ;  and  I  do, 
''  of  this  my  last  will  and  testament,  constitute 
'*  and  appoint  the  said  James  Mill,  George  Mill, 
"  Hercules  Mill,  and  Patrick  Bartlett,  executors/' 
David  Mill  signed  and  sealed  an  instrument  in 
writing,  purporting  to  be  executed  in  the  presence 
of,  and  attested  by,  two  witnesses,  and  bearing 
even  date  with  and  referred  to  in  his  will  as 
follows: — <<  To  all  to  whom  these  presents  shall 
"  come,  I,  David  Mill,  formerly  of  the  island  of 
"  Cariacou,  in  the  West  Indies,  at  present  residing 
"  in  Charles  Street  in  the  parish  of  St  Mary-le- 
"  bone,  in  the  county  of  Middlesex,  Esquire,  send 
"  greeting :  Whereas  I  have  often  observed  with 
"  regret  the  very  destitute  situation  in  which  the 
*'  daughters  of  many  gentlemen  in  the  neighbour- 
"  hood  of  Montrose,  North  Britain,  have  been  left 
<<  at  the  death  of  their  fathers,  and  it  being  my 
<<  earnest  will  and  desire  to  add  comfort  to  as  many 
'<  of  the  persons  of  the  above  description  as  possible, 
<'  I  have,  in  and  by  my  last  will  and  testament, 
**  bearing  even  date  with  and  executed,  published, 
**  and  declared  immediately  at  or  before  the  sealing 
<<  and  delivery  of  these  presents,  given,  devised, 
<<  and  bequeathed  all  the  residue  and  remainder  of 
"  my  estate  and  effects  whatsoever  and  where- 
*«  soever,  of  what  nature  or  kind  soever,  subject 
<<  and  charged  and  chargeable  as  thereinbefore 
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issi.       <<  mentioned,  and  also  subject  to  any  legacies  whidi 

Anomr-     "  ^  ^^^^  8^^®  ''^^  ^^^  codicil  to  that  my  will,  and 
^MMMUM,      « also    subject  to  all  such    costs,    charges,  and 
^a^        M  expenses  incurred  in  the  execution  of  the  tmsts 
**  in  my  said  will,  unto  my  cousin  James  Mill,  of 
<<  Camberwell  in  the  saidcounty  of  Surrey,  Esquire; 
'<  my  brother  George  Mill  of  Montrose  aforesaid; 
*<  and  my  cousin  Hercules  Mill,  of  the  same  place; 
^<  Esquire ;  and  Dn  Patrick  Bartlett  of  Cariacn 
'<  aforesaid ;     upon    trust  that  the   survivon  cr 
<<  survivor  of   them,   and  the    heirs,    executon^ 
^*  administrators,  and  assigns  of  such  survivor,  do 
<<  and  shall,  as  soon  as  conveniently  may  be,  invot 
*<  such  part  of  my  said  estate,  as  shall  not  thci 
*'  consist  of  real  estate,  in  the  purchase  or  par- 
'^  chases  of  lands,  or  rents  of  inheritance,  in  fi^ 
*<  simple,  which  purchase   or    purchases   shod^ 
<<  be  made  in  their  names,  or  in  the  names  a 
••  namje  of  the  survivors  or  survivor  of  them,  and 
'<  by  them,  in  due  and  legal  form,  conveyed  6m 
"  time  to  time,  together  with  such  part  or  part 
'*  of  my  real  estates  as  may  then  happen  not  to  k 
'^  sold  or  disposed  of,  for  the  purposes  in  mj  sii 
*<  will  mentioned,   to  certain   trustees   and  tbeii 
**  heirs,  so  as  at  all  times  hereafter  to  support  anl 
**  preserve  a  perpetual  succession  in  the  lands  afi^ 
^*  rents  so  to  be  purchased  i  and  such  parts  of  inj 
**  real  estate    as    may  not  have   been   sold  vi 
**  disposed  of,  for  the  intent  and  purpose  meD* 
*^  tioned,  contained  and  expressed    in   a  certiii 
•*  instrument  in  writing,  by  me  executed,  beariK 
"  even  date  therewith.     Now  know  ye,  that  I  tbe 
"  said  David  Mill  do,  by  this  instrument  in  writii?' 
**  by  me  duly  executed,  bearing  even  date  witi 
*<  my  said  last  will  and  testament,  testify,  ackoov- 
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^ledge,  and  declare  that  the  said  herein-before       lASl, 

"  recited  gift,  devise,  and  bequest  of  all  the  rest,     ^^^^ 

^  residue,  and  remainder  of  my  said  estate  and      wwaci 

^  effects,  subject  as  aforesaid  to  the  said  James       uwu 

"  Mill,  George  Mill,  Hercules  Mill,  and  Patrick 

^*  Bartlett,  and  the  survivors  and  survivor  of  them, 

<<  and  the  heirs,   executors,   administrators^  and 

<<  assigns  of  such  survivor,  was  so  made  and  given 

M  them,  upon  trust  that  they  and  the  survivors  and 

^^  survivor  of  them,  and  the  heirs,  executors,  ad^ 

^  ministrators,  and  assigns  of  such  survivor,  do  and 

"  shall,  yearly,  and  every  year  for  ever,  pay  the 

^  yearly  rents  of  my  said  estates  into  the  hands  of 

^  the  following  persons,  their  heirs  and  successors^ 

'*  (that  is  to  say,)  the  two  persons  who  for  the  time 

^  being  shaU  be  my  nearest  of  kin,  and  residing 

^  within  twenty  miles  of  the  said  town  of  Montrose ) 

<<  the  said  James  Mill  and  his  heirs,  when  residing 

^  within  the  said  distance ;  Sir  Alexander  Ramsay 

^*  of  Balmain,  Baronet,  and  Sir  David  Carnegie, 

'^and  their  heirs,  when  he  or  they  shall  reside 

^^ within  the  said  distance;   and  to  the  magisi- 

^trates  of   Montrose  for  the    time    being;     it 

^  being    my  desire  and  intention,    that  neither 

*^  of  my  said    trustees,  or  their   heirs,   assigns, 

**  or  successors,    shall  act  in  the  execution   of 

**the    trusts    hereinafter    mentioned,    but    such 

<<  as  shall  reside  and  live  within  twenty  miles 

^  of  the  town   of   Montrose   aforesaid,    to   be, 

*^  by  the  said  trustees,  their  heirs  and  successors, 

*^  applied  in  the  manner  hereinafter  mentioned 

<^  and  declared  of  and  concerning  the  same,  (that 

<<  is  to  say,)  upon  trust  yearly  and  every  year  upon 

^  the  19th  day  of  March,  in  every  year  for  ever, 

^  to  pay,  apply,  and  dispose  of  two  third  parts 
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thereof  towards  the  relief  and  comfort 
such  daughters  of  gentlemen  residing  in  tl 
neighbourhood  of  Montrose  aforesaid,  wh< 
be  lefty  at  the  death  of  their  fathers,  destil 
support,  or  with  a  scanty  and  insufficient 
tenance,  in  manner  following ;  (that  is  U 
to  such  daughters  of  deceased  gentlemei 
before  his  or  their  death  shall  have  resic 
Montrose,  or  within  four  miles  thereof 
which  daughters  shall  themselves  reside 
being  single  and  unmarried,  having  no  fi 
or  income  whatever,  the  sum  of  SOL  per  a 
during  their  several  lives,  if  they  shall  i 
single  and  unmarried.  And  in  case  such  dai 
shall  have  an  income  or  provision  under  c 
than  the  sum  of  50/.,  then  such  annual  8 
be  made  up  in  amount  to  50/.  a  year  by  m; 
trustees ;  and  persons  who  come  under  thi 
scription  shall  be  called  the  first  class  a 
bounty,  and  be  entitled  to  a  preference.  A 
the  marriage  of  any  such  daughter  or  daug 
then  I  do  hereby  declare  that  the  said  a 
sum  or  sums  so  given  to  her  or  them,  shall 
and  be  no  longer  paid.  And  in  case  m) 
trustees,  or  the  survivors  or  survivor  of  I 
their  heirs,  assigns,  or  successors  as  afon 
shall  think  proper  at  any  time  or  times  hen 
to  extend  this  bounty  to  persons  of  the 
scription  aforesaid,  who  shall  reside  withii 
miles  of  Montrose  aforesaid,  then  I  de 
that  such  persons  shall  be  called  the  se 
class,  and  entitled  to  benefit  next  aftei 
first  class.  And  if  it  should  be  found  nece 
to  Qxtend  this  bounty  to  persons  of  the  be 
mentioned   description,   residing  witliin  tw 
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^*  miles  of  Montrose  aforesaid,  such  persons  shall  18S1. 
*^  be  called  the  third  class,  and  entitled  to  the 
'*  bounty  next  after  the  first  and  second  classes 
<<  aforesaid.  And  it  being  my  wish  and  desire 
that  this  bounty  may  assist  and  add  comfort  to 
as  many  persons  as  possible,  I  do  hereby  declare 
my  meaning  to  be,  that  such  persons  of  the 
«<  above  description,  who  shall  require  the  least 
^'  aid  and  assistance,  shall  have  a  preferable  claim 
^<  to  the  before-mentioned  bounty.  And  upon  the 
**  further  trust  that  they,  my  said  trustees,  and  the 
•*  survivors  and  survivor  of  them,  their  heirs,  as- 
**  signs,  and  successors  as  aforesaid,  do  and  shall,  on 
the  said  19th  day  of  March  in  each  and  every 
year,  pay,  divide,  and  distribute  the  whole  of  the 
*'  other  remaining  one  third  part  of  the  rents,  issues, 
*'  and  profits  to  be  by  them  received  as  aforesaid, 
<<  unto  and  amongst  all  such  persons  born  and 
^*  residing  within  the  several  distances  of  Mont- 
*'  rose,  and  classed  in  such  manner  as  hereinbefore 
'<  mentioned,  concerning  the  indigent  and  dis- 
*'  tressed  daughters  who  shall  appear  to  my  said 
*'  trustees,  their  heirs,  assigns,  and  successors,  to 
•*  be  the  proper  objects  of  this  charitable  distri- 
'<  bution,  in  sums  not  exceeding  5L  to  each  indi- 
"  vidua!.  And  for  the  more  effectually  carrying 
"  on  the  several  trusts  hereinbefore  mentioned,  and 
*'  for  establishing  a  method  whereby  the  same  may 
"  be  from  time  to  time  kept  on  foot,  for  the  more 
**  regular  and  sure  payment  and  distribution  of 
<<  the  several  annual  sums  and  charitable  donations 
"  to  the  respective  description  of  persons  before 
**  pointed  out  and  mentioned  as  the  proper  objects 
'<  of  a  bountiful  assistance,  I  do  hereby  empower, 
<<  authorise,  and  direct,  that  when  any  of  my  said 
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1   I  '<  joined  with  them  in  the  execution  of 

i  **  aforesaid,  in  the  room  or  stead  of  hii 


<<  80  dying,  or  becoming  non- resident,  oi 
<<  as  aforesaid,  and  to  make  and  inves 
<^  them  with  a  full  power,  authority,  and 
"  as  if  he  or  they  were  hereby  particula: 
*^  or  appointed.  And  in  case  it  sliall  at 
"  hereafter  happen  that  the  number  of  v< 
<*  be  equal  in  any  matter  or  subject  relat 
•*  execution  of  the  trusts  hereby  creat 
"  hereby  declare,  that  the  trustee  whc 
<*  nearest  of  kin  to  me  shall,  upon  all 
**  casions,  have  the  casting  vote  ;  and  if  t 
**  be  no  such  next  of  kin  to  me  a  trust 
"  time,  then  the  eldest  or  senior  trustee  i 
<*  the  casting  vote.  And  I  do  hereby  pa 
<<  recommend  to  my  said  trustees,  and 
««  vivors  or  survivor  of  them,  their  hein 
"  and  successors  as  aforesaid,  wiienevei 
<<  cancy  shall  happen  as  aforesaid,  to  el 
"  of  my  next  of  kin  as  trustees  of  this 
"  besides  the  two  nearest  of  kin  who  i 
*•  happen  to  be  trustees,  if  any  can  1 
**  resident  within  twenty  miles  of  Montrc 
"said,  and  shall  be  adiudired  bv  the  m 
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By  a  codicil  in  writing  to  his  will,  bearing  date  iSdl. 
the  20th  of  July,  1799,  after  revoking  several  of 
the  legacies  given  by  his  will,  and  giving  legacies 
to  several  persons  named  in  the  codicil,  and, 
amongst  others,  a  legacy  of  3000/.  to  the  Re- 
spondent, he  appointed  his  brother,  John  Mill, 
joint  executor  with  James  Mill,  George  Mill,  and 
Hercules  Mill,  and  Patrick  Baitlett 

By  another  codicil,  bearing  date  the  13th  of 
September,  1800,  he  revoked  the  devise  and  be- 
quest of,  and  discharged  his  plantation  in  Cariacou, 
and  the  rents,  issues,  and  profits  of  the  same 
(except  the  annuity  of  300/.  per  annum),  from 
the  payment  of  his  debts  and  funeral  charges,  and 
.the  legacies  and  annuities  charged  upon  it  by 
the  will,  and  directed  that  the  same  should  be  dis- 
charged out  of  his  personal  property;  and  he 
gave  all  his  plantation  in  Cariacou,  with  the  land, 
slaves,  hereditaments,  &c.  in  equal  copartnership, 
unto  his  brothers  George  Mill  Nicholson  and  John 
Mill,  and  his  much  esteemed  friend  (the  Re- 
spondent) George  Gavin  Browne,  their  heirs  and 
assigns,  to  be  by  them  held  and  enjoyed  in  equal 
shares  and  proportions,  but  subject  nevertheless  to 
the  payment  of  the  annuity  of  300/.  per  annum 
expressed  in  his  will. 

By  a  third  codicil,  dated  on  the  ^d  of  June, 
180S,  reciting  that  since  the  execution  of  the  second 
codicil,  his  brother,  George  Mill  Nicholson,  had 
departed  this  life,  he  revoked  the  bequest  of  the 
part  or  share  of  and  in  the  said  estate  or  plantation 
of  Cariacou  aforesaid,  given  and  devised  to  his 
brother,  and  his  heirs,  and  he  thereby  devised  the 
said  part  or  share  of  the  same  estate  or  plant- 
ation to  his  brother  John  Mill  and  George  Gavin 
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Browne.  And  after  giving  several  l^acies,  u 
revoking  the  bequest  in  his  will  of  his  books  toll 
brother  John  Mill,  and  after  giving  the  same  an 
his  library  to  George  Gavin  Browne,  his  executor 
&c.,  he  directed  that  George  Gavin  Browne  shod 
assume  and  use  the  name  of  Mill  in  addition  to  b 
name  of  Browne,  &c. ;  and  as  to  all  the  residue  c 
his  monies,  and  securities  for  money,  stock  iotli 
public  or  government  funds,  mortgages,  and  esWe 
in  mortgage,  and  other  securities  for  money,  efids 
and  premises  whatsoever,  not  before  given  and  be 
queathed  by  his  will  and  codicils,  he  bequettiief 
the  same  to  his  brother  John  Mill  and  Georgi 
Gavin  Browne,  their  executors,  administntm 
and  assigns,  to  be  equally  divided  between  theft 
And  he  thereby  appointed  his  brother,  John  MA 
and  George  Gavin  Browne  executors  of  his  iH 
and  codicils,  and  confirmed  the  appointment  in  te 
will  of  James  Mill,  Hercules  Mill,  and  Pitrii 
Bartlett  to  be  trustees  thereof. 

David  Mill  afterwards  published  another  codifi 
to  his  will,  dated  the  29th  of  March,  1803,  wherekj 
he  gave  certain  small  legacies  to  persons  tberi 
named,  but  did  not  otherwise  alter  or  revoked 
will  and  other  codicils,  or  any  of  them. 

David  Mill  died  on  the  29th  of  December,  18(H 
without  issue  and  unmarried,  leaving  a  verv  tap 
real  and  personal  estate,  and  without  havii^if- 
voked  or  altered  his  will,  otherwise  than  as  tk 
same  is  revoked  or  altered  by  the  codicils,  v^ 
without  having  revoked  or  altered  his  codici 
except  as  the  same  are  revoked  or  altered  b?  efci 
other,  leaving  John  Mill,  his  only  brother  and  heir 
at  law,  and  one  of  the  executors  of  the  willioc 
codicils,  surviving. 
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Upon  the  death  of  the  testator,  probate  of  the  ISSI. 
will  and  codicils  was  granted  to  John  Mill  and  to 
the  Respondent,  by  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  and  they  thereby  be- 
came the  legal  personal  representatives  of  the 
testator. 

In  Hilary  term  1806,  the  Respondent  filed  a 
bill  in  the  Court  of  Chancery,  against  John  Mill, 
Patrick  Bartlett,  and  the  Honorable  Spencer  Per- 
cival,  His  Majesty's  then  Attorney-General,  stat- 
ing, among  other  things,  the  facts  hereinbefore 
stated;  and  also  stating  that  the  Respondent  in 
1795  was  informed  by  David  Mill  that  a  misunder- 
standing had  taken  place  between  him  and  his 
brother  John  Mill,  on  account  of  a  marriage  John 
Mill  had  contracted  contrary  to  his  advice;  and 
that  the  Respondent  thereupon  used  every  means 
in  his  power  to  bring  about  a  reconciliation  be- 
tween them,  and  that  he  so  far  succeeded  therein 
as  to  have  prevailed  upon  David  Mill  to  address  a 
letter  to  his  brother  John  Mill,  in  the  year  1796, 
in  answer  to  a  letter  or  letters  which  John  Mill 
had  written  to  him,  David  Mill  not  having  written 
to  John  Mill,  as  the  Respondent  understood  from 
the  said  David  Mill,  for  the  space  of  eleven  years ; 
and  that  the  Respondent  also  understood  from  a 
subsequent  conversation  with  David  Mill  that  he 
was  not  upon  terms  of  friendship  with  another 
brother,  George  Mill;  and  that  the  Respondent 
thereupon  in  like  manner  endeavoured  to  bring 
about  a  reconciliation  between  David  Mill  and  his 
brother  George  Mill,  and  a  reconciliation  was  at 
length  effected ;  and  also  stating  that  David  Mill 
•having  frequent  occasions  for  medical  assistance, 
the  Respondent  was  unremitting  in  bis  attendance 
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1831.  as  a  physician  upon  him,  and  for  which  David 
Mill  declared  himself  to  be  under  great  obligatioo 
to  the  Respondent,  and  expressed  the  warmett 
friendship  for  him ;  and  that  David  Mill  io  the 
year  17999  being  desirous  of  making  some  alter- 
ations with  respect  to  the  disposition  of  his  pro- 
perty, as  made  by  his  will,  and  intending  to  make 
some  remuneration  to  the  Respondent  for  his  extra- 
ordinary care  of  and  attention  to  him  for  the  space 
of  about  six  years,  made  the  codicil  to  bis  will, 
bearing  date  the  20th  of  July,  1799.  and  also 
stating  the  codicil  of  the  Idth  of  September,  1800; 
and  that  in  the  month  of  September  or  Octobei; 
1800|  David  Mill  received  a  letter  from  Dr.  Patrick 
Bartlett,  with  whom  David  Mill  had  been  upon 
terms  of  great  intimacy  for  thirty  years  and  up 
wards,  in  which  letter  Dr.  Bartlett  recommended 
it  to  David  Mill  to  try  the  change  of  air,  as  likelr 
to  conduce  to  the  restoration  of  his  health,  and  he 
invited  him  to  his  house  at  Little  Gaddesden  in 
Hertfordshire;  and  that,  as  the  disorder  with 
which  he  was  afflicted  often  came  on  suddenly, 
and  required  immediate  assistance,  he  recom- 
mended it  to  David  Mill  to  endeavour  to  prevail 
upon  the  Respondent  to  accompany  him;  and 
David  Mill  thereupon  proposed  to  the  Respondent 
that  if  he,  the  Respondent,  would  accompany  him 
to  Dr.  Bartlett's,  and  also  to  such  other  places  as 
David  Mill  should  be  disposed  to  go  to,  and  gi« 
up  his  practice  as  a  physician  at  Bath,  he  would 
secure  to  the  Respondent  an  annuity  of  400/.  per 
annum  for  his  life,  and  4000/.  to  be  at  his  disposal 
at  his  death;  to  which  proposal  the  Respondent 
acceded  ;  and  that  the  Respondent  thereupon  ga« 
up  his  practice  as  a  physician  at  Bath,  which  was 
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tfien  considerable,  and  devoted  himself  entirely  to  1881/  * 
the  case  of  David  Mill,  and  frequently  assisted 
him  in  the  management  of  his  concerns  ;  and  also 
stating  that  the  Respondent,  in  the  month  of 
September,  1800,  accompanied  David  Mill  to  the 
house  of  Dr.  Bartlett  at  Little  Gaddesden  in  Hert- 
fordshire, and  that  David  Mill  then  communicated 
to  Dr.  Bartlett  the  proposal  he  had.  made  to  the 
Respondent,  and  the  Kespondent's  assent  thereto^ 
and  that  Dr.  Bartlett  expressed  his  approbation 
thereof;  and  that  David  Mill  thereupon  executed 
a  bond  to  the  Respondent  for  the  purpose  of 
carrying  the  agreement  into  execution,  and  whicb 
bond  was  attested  by  Dr.  Bartlett  and  his  brother 
John  Bartlett ;  and  also  stating  that  in  pursuance 
of  the  agreement  the  Respondent  relinquished  his 
practice  as  a  physician  at  Bath,  and  attended  to 
David  Mill  until  the  time  of  his  death ;  and 
further  stating  the  codicil  of  the  23d  day  of  June» 
1802,  and  the  codicil  of  the  29th  day  of  March, 
1803 ;  and  that  His  Majesty's  Attorney-General, 
on  behalf  of  His  Majesty,  insisted  that  the  yearly 
rent-charge,  or  sum  of  300/.,  charged  in  aii^  by  the 
testator's  will  on  his  estate  or  plantation  in  the 
island  of  Cariacou,  for  the  purpose  of  ameliorating 
the  situation  of  the  slaves  which  should  from  time 
to  time  be  on  the  estate,  was  a  good  and  effeotoal 
charge  on  the  estate  ;  whereas  the  Respondent  was 
advised  and  submitted  to  the  judgment  of  the 
Court  that  the  same  was  wholly  void  by  the  sta- 
tutes of  mortmain,  and  ought  not  to  be  carried 
into  execution,  and  ought  to  be  declared  void  by 
the  Court ;  and  that  His  Majesty's  Attorney-Ge- 
neral also  insisted  that  the  residue  and  remainder 
of  the  testator's  real  and  personal  estate,    not 
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1881.  specifically  devised  or  bequeathed  by  his  will  a 
codicils,  except  his  estate  or  plantation  in  t 
island  of  Cariacou,  after  payment  of  his  deb 
legacies,  funeral  and  testamentary  expenses,  we 
applicable  to  the  charitable  purposes  mentictt 
in  the  indenture  of  the  5th  day  of  Decemh 
1791>  made  and  executed  by  the  testator,  ii 
referred  to  by  his  will ;  whereas  the  Responde 
was  advised  that  the  same  were  not  applied 
to  such  purposes  as  in  the  indenture  mentione 
and  that  tlie  same  were  not  such  as  could  I 
carried  into  effect,  and  that  such  residue  and  i 
mainder  of  the  testator's  real  and  personal  esb 
therefore  passed  by  the  subsequent  testamenti 
instruments,  or  some  or  one  of  them,  made  ii 
executed  by  the  testator  David  Mill ;  and  tl 
Respondent  submitted  that  it  ought  so  to  be  d 
clared  by  the  decree  of  the  Courts  and  chai]gii 
that  probate  of  the  will  and  codicils  of  the  testai 
had  been  granted  to  John  Mill  and  to  the  R 
spondent  by  the  Prerogative  Court  of  the  Ard 
bishop  of  Canterbury,  and  that  they  were  tin 
become  the  legal  personal  representatives  of  tl 
testator ;  and  praying  that  the  devise  of  the  ycir 
rent-charge  of  300/.  charged  by  the  testator's  wi 
on  his  estate  or  plantation  in  the  island  of  Cariaco 
for  the  purpose  of  ameliorating  the  condition  of  ll 
slaves  which  should  from  time  to  time  be  on  ti 
estate  ;  and  also  the  devise  and  bequest  of  the  r 
mainder  and  residue  of  the  real  and  personal  estati 
after  payment  of  the  testator's  debts,  annuitie 
legacies,  funeral  and  testamentary  expenses,  & 
the  purposes  in  the  indenture  of  the  5th  dayc 
December,  179 If  mentioned  and  referred  to  ii 
and  by  the  testator's  will,  might  be  declared  vw 
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by  the  decree  of  the  Court,  and  that  the  Re-  i«Sll 
spondent  might  be  declared  to  be  entitled  to  the  '^^'^ 
annuity  of  400/.,  and  to  the  sum  of  4000/.  to  be  owrtaAt 
at  his  disposal  at  his  death,  secured  by  the  bond  of 
the  testator,  bearing  date  the  26th  day  of  Decem- 
ber, 1800,  in  the  bill  mentioned;  and  that  the 
Respondent  might  also  be  declared  to  be  entitled, 
together  with  John  Mill,  to  the  remainder  and 
residue  of  the  testator's  real  and  personal  estate, 
after  payment  of  his  debts,  annuities,  legacies, 
iiineral  and  testamentary  expenses  in  equal 
moieties. 
-  John  Mill,  Patrick  Bartlett,  and  His  Majesty's 
then  Attorney-General,  being  served  with  process, 
appeared  to  the  bill,  and  respectively  put  in  their 
answers  thereto.  And  His  Majesty's  Attorney- 
Oeneral  by  his  answer  insisted  on  behalf  of  the 
charities,  on  all  such  right,  title,  and  interest  in 
the  premises  in  the  bill  mentioned,  as  the  charities 
should  appear  to  have  therein ;  and  he  thereby 
submitted  the  same  to  the  judgment,  order,  and 
direction  of  the  Court;  and  he  prayed  that  the 
Court  would  take  care  of  the  rights  and  interests 
of  the  charities  in  the  premises. 

The  cause  was  heard  before  Sir  William  Grant 
on  the  5th  of  May,  1808;  when  it  was  ordered 
and  decreed  that  it  should  be  referred  to  Mr.  Ord, 
then  one  of  the  Masters  of  the  Court,  to.  take  an 
account  of  the  personal  estate  of  David  Mill,  the 
testator,  (not  specifically  bequeathed)  come  to  the 
bands  of  John  Mill,  one  of  the  executors  of  the 
testator,  and  to  the  hands  of  the  Respondent,.  :the 
other  of  his  executors,  with  the  usual  directions* 

The  Master  made  his  report  in  the  cause  on  the 
llth  of  February,  1809f  which  was  afterwards 
confirmed* 
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18S1.  The  cause  was  heard»  on  further  directions  and 

costs,  on  the  ISth  of  June,  1809 ;  when,  among 
other  things,  it  was  ordered,  that  the  Respon- 
dent and  John  Mill  should  transfer  the  sum  of 
SQs^SG/.  11^.  9d.  3  per  cent,  consolidated  bank  ao- 
nuities,  and  the  sum  of  18,634/.  3s.  8d.  bank  4  per 
cent,  annuities,  &c.  And  that  the  Master  shouM 
take  an  account  of  what  was  due  to  the  sevenl 
annuitants,  &c.  And  it  was  further  ordered,  thit 
the  Master  should  divide  the  clear  residue  of  tbe 
said  39,2^6/.  ll£.  9d.  bank  3  per  cent,  annuitiesi 
and  l8,634fL  3s.  8d.  bank  4<  per  cent,  annuities^ 
after  such  sale,  and  carrying  over,  as  was  therao- 
before  directed ;  and  also  what  should  remain  of 
the  several  sums  of  cash  to  be  paid  in,  into  two 
equal  moieties.  And  it  was  ordered,  that  whit 
the  Master  should  certify  to  be  the  amount  of  one 
of  su'ch  moieties,  should  be  paid  and  transferred 
to  the  Respondent.  And  that  what  the  said 
Master  should  find  to  be  the  amount  of  the  other 
of  such  moieties,  should  be  paid  and  transferred 
to  the  Defendant  John  Mill. 

The  Master,  in  pursuance  of  the  decree  on 
further  directions,  taxed  the  costs,  &c. 

This  report  of  the  Master  was  confirmed,  and 
thereupon  the  amount  of  what  was  found  by  the 
report  to  be  due  and  owing  for  the  arrears  of  the 
annuities,  and  in  respect  of  the  debts,  legacies 
and  interest  was  raised,  in  manner  directed  by 
the  decree,  and  paid  to  the  several  parties  eo- 
titled  thereto;  and  the  sum  of  11,000/.  4  per 
cent,  bank  annuities,  part  of  the  sum  of  18,6*1^ 
3^.  8d.  4  per  cent  bank  annuities  was  earned 
over  by  the  accountant  general  to  the  account 
called  "  The  Annuitants'  Account  j*'  and  one 
moiety  of  the  clear  residue  of  the  sums  of  39,*W)/« 
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lis.  9d.  bank  3  per  cent  annuities,  and  18,634/.  18S1. 
Ss.  8d.  bank  4  per  cent,  annuities,  after  such 
sale  and  carrying  over,  as  by  the  decree  directed ; 
and  also  one  moiety  of  what  remained  of  the 
several  sums  of  cash,  by  the  decree  directed  to 
be  paid  into  Court,  was  paid  and  transferred  to 
and  received  by  the  Defendant  John  Mill.  And 
the  other  moiety  thereof^  respectively,  was  paid 
and  transferred  to  and  received  by  the  Respond- 
ent, and  the  costs  of  the  Attorney-General,  and 
of  the  several  other  parties  to  the  suit,  were  paid 
to,  and  received  by  their  respective  solicitors  and 
clerks  in  Court. 

The  Respondent,  from  the  time  of  these  pro-, 
ceedings,  remained  in  the  possession  and  receipt 
of  one  moiety  of  the  residue  of  the  testator^s  real 
and  personal  estates,  and  John  Mill  of  the  other 
moiety  thereof. 

On  the  12th  of  June,  1823,  an  information  was 
filed  in  the  Court  of  Chancery  by  the  Attorney- 
General,  at  the  relation  of  the  Appellants,  against 
the  Respondent,  and  also  against  George  Mill 
Nicholson,  (out  of  the  jurisdiction  of  the  Court,) 
stating  (among  other  things)  the  will  and  codicils 
of  David  Mill,  and  referring  to  the  former  suit, 
but  not  stating  that  the  Attorney-General  was  a 
party  thereto ;  and  praying  that  it  might  be  de- 
dlared  that,  under  the  direction  to  lay  out  the 
residue  of  the  personal  estate  of  the  testator  in  the. 
purchase  of  lands,  or  rents  of  inheritance,  for  the 
charitable  purposes  to  be  executed  in  Scotland,  as 
expressed  in  the  deed  before  mentioned,  the  trus-. 
tees  for  the  time  being  were  authorized  or  em- 
powered, or  had  the  option  to  purchase  lands  pr 
rents  of  inheritance  in  fee  simple  in  Scotland,  for 
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18S1.  such  purposes.  And  that  it  might  be  decreed, 
^^^"^  that  the  residue  of  the  personal  estate  of  the  test- 
GBifBEAL  ator  should  accordingly  be  laid  out  in  the  purcbse 
of  lands,  or  rents  of  inheritance  in  fee  simple,  for 
the  said  charitable  purposes.  And  that  the  S^ 
spondent  might  be  decreed  to  pay  over  to  Geo^ 
Mill  Nicholson,  the  heir  at  law  of  the  testator,  s 
trustee  under  the  deed,  or  to  such  other  person  or 
persons  as  the  Court  should  appoint  to  act  as  suck 
trustee,  the  moiety  of  the  residue  of  the  persoDii 
estate  of  the  testator,  received  by  him,  with  in- 
terest on  such  moiety  since  the  same  was  so  re- 
ceived, in  order  that  the  same  might  be  laid  oat 
in  the  purchase  of  lands,  or  rents  of  inheritance,  in 
fee  simple,  in  Scotland,  according  to  the  trusb 
declared  in  the  will  and  deed ;  and,  if  necessaij, 
that  an  account  might  be  taken  of  all  such  parts  of 
the  residue  of  the  personal  estate  of  the  testator, 
as  had  been  received  by  the  Respondent. 

The  Respondent  appeared  and  put  in  a  general 
demurrer  to  the  information. 

On  the  29th  day  of  April,  1824,  the  demurrer 
came  on  to  be  argued  before  the  Vice  Chancellor, 
when  the  Respondent  insisted  on  the  decree  oo 
further  directions  in  the  former  cause,  as  a  bar  to 
the  information,  whereupon  his  Honor,  the  Vice 
Chancellor,  inasmuch  as  it  was  not  stated  in  the 
information  that  the  Attorney-General  was  a  partr 
to  the  former  suit,  thought  he  could  not  allow  the 
demurrer,  but  stated  that  he  would  allow  the  de- 
murrer to  stand  over,  or  be  withdrawn,  in  order 
that  the  Respondent  might  plead  the  decree  on 
further  directions  in  the  former  cause,  in  bar  ot' 
the  information. 

The  Respondent  accordingly  put  in  his  plea  to 
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the  information  on  the  10th  of  June,  1824,  stating  1881. 
that  therefofore,  and  long  before  the  informant  ^ertouncr^ 
filed  his  information,  to  wit,  in  Hilary  term  1806,  •^tmAh 
he,  the  Respondent,  exhibited  his  bill  of  complaint 
in  the  Court  of  Chancery  against  John  Mill,  Patrick 
Bartlett,  and  His  Majesty's  Attorney-General,  as 
defendants  thereto,  stating  and  setting  forth  as  or 
to  the  purport  and  effect  hereinbefore  stated  and 
set  forth,  and  that  John  Mill,  Patrick  Bartlett, 
and  His  Majesty's  Attorney-General,  being  duly 
served  with  the  process  of  the  Court,  appeared  to 
the  bill,  and  respectively  put  in  their  answers 
thereto;  and  that  the  answer  of  His  Majesty's 
Attorney-General  was  to  the  purport  or  effect 
hereinbefore  stated ;  and  also  stating  the  original 
decree,  and  the  Master's  report  of  the  11th  day  of 
February,  1809,  and  the  decree  on  further  di- 
rections of  the  I3th  of  June,  1809 ;  and  the 
Master's  report  of  the  15th  of  August,  1809 ;  and 
-that  the  last-mentioned  report  of  the  Master  was 
absolutely  confirmed ;  and  also  stating  the  several 
proceedings  had  on  the  decree  of  the  13th  day  of 
June,  1809,  and  the  report  lastly  stated;  and  that 
the  decrees  and  other  proceedings  were  still  in 
force,  and  had  not  been  impeached  or  set  aside  by 
the  Court  of  Chancery,  nor  had  His  Majesty's 
Attorney-General,  to  the  knowledge  or  belief  of 
the  Respondent,  complained  to  the  Court  of  the 
decrees  and  other  proceedings,  nor  had  he  ap- 
pealed therefrom ;  and  the  Respondent  averred 
that  the  rights  and  claims  of  the  Respondent  to 
the  estates  of  the  testator,  which  were  controverted 
by  the  information,  and  ascertained  and  established 
by  the  decrees,  and  the  claims  set  up  by  His  Ma- 
jesty's  Attorney-General,  in  the  information  to  the 
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1831.       estates  of  the  testator,  and  disallowed  by  the  de- 
crees, were  the  same,  and  not  other  or  different. 

The  Appellants,  in  the  month  of  June,  1824| 
presented  their  petition  to  the  Lord  Chancellor, 
praying  that  the  first-mentioned  cause  might  be  re- 
heard on  further  directions,  and  that  the  d^ree 
on   further  directions  of  the  Idth  day  of  June, 
1809)  might  be  reversed  or  altered,  so  far  as  the 
same  directs  one  moiety  of  the  residue  of  the  per- 
sonal estate  of  the  testator  to  be  paid  and  trans- 
ferred to  the  plaintiff  in  the  cause,  and  the  other 
moiety  to  the  Defendant  John  Mill ;  and  instead 
thereof,  that  it  might  be  declared  that  under  the 
direction  to  lay  out  the  residue  of  the  personal 
estate  of  the  testator  in  the  purchase  of  lands  or 
rents  of  inheritance  in  fee-simple,  for  the  charitable 
purposes  to  be  executed  in  Scotland,  as  expressed 
in  the  deed  of  the  5th  day  of  December,  1791 1  the 
trustees  for  the  time  being  were  authorized  or  em- 
powered to  have  the  option  to  purchase  lands  or 
rents  of  inheritance  in  fee-simple  in  Scotland  for 
the  said  purposes,  and  that  it  might  be  decreed 
that  the   residue   of  the  personal  estate  of  the 
testator   should   accordingly  be   laid  out  in  the 
purchase  of  lands  or  rents  of  inheritance  in  fee- 
simple   in   Scotland   for  the  said   charitable  pur- 
poses;   and  that   the  same   might  be   paid  over 
accordingly  to  the  trustee  under  the  deed,  or  to 
such  other  person  or  persons  as  the  Court  should 
appoint  to  act  as  such  trustee  or  trustees,  and  that 
all    necessary  directions   might  be  given  for  the 
establishment  of  the  charity;  or  that  the  decree 
of  the  ISth  day  of  June,  1809,  might  be  reversed 
or  altered  in  such  respect  as  his  Lordship  should 
think  proper. 
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On  the  14th  of  May,  1827,  the  petition  of  re-       ussi. 
•  hearing,  and  the  information  and  plea,  came  on  to 
-be  heard   together  before  the  Lord  Chancellor, 
^hen  the  plea  was  held  to  be  good  and  sufficient, 
^  and  by  an  order  dated  the  l6th  of  May,  1827,  it 
-was  ordered  that  the  same  should  stand  and  be 
^allowed ;    and  on   the  petition   of  rehearing  his 
Lordship  also,  by  an  order  dated  the  1 6th  day  of 
^May,  1827,  ordered  that  the  decree  of  the  18th 
-day  of  June,  1809,  should  be  affirmed. 
The  appeal  was  against  these  orders. 
'^     For  the  Appellants, 

It  is  the  established  doctrine  of  the  Court  of 
Chancery  to  give  effect  to  a  bequest  to  lay  out 
money  in  the  purchase  of  land  in  Scotland  for  a 
charitable  purpose  to  be  executed  in  that  country, 
where  such  bequest  occurs  in  an  English  will. 
«     In  all  questions  on  the  construction  of  the  statute 
-of  mortmain,  where  two  modes  occur,  by  either  of 
which  the  will  may  be  complied  with,  by  one  of 
'Which  modes  the  gift  would  be  defeated  by  the 
'Operation  of  the  statute,  while  by  the  other  mode 
-the  statute  would  not  apply,  the  Court  has  looked 
-  merely  to  that  mode  by  which  the  charitable  pur- 
.pose  can  be  effected;  and  this  principle  is  appli- 
cable, not  merely  to  cases  where  the  trustees  have 
by  the  words  of  the  will  an  express  authority  to 
-adopt  either  mode,  but  where  (as  in  this  case), 
from  circumstances  appearing  on  the  face  of  the 
will,  that  option  can  be  reasonably  implied. 

It  is  a  forced  construction  of  the  will  of  a  Scotch- 
man (even  if  he  were  domiciled  in  England), 
where  he  bequeaths  money  to  Scotch  trustees  to 
be  laid  out  in  the  purchase  of  land,  of  which  the 
rents  are  to  be  paid  to  persona  in  Scotland,  to  hojd 
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1881.  that  the  trustees  have  no  authority  or  option  to 
purchase  land  in  Scotland,  even  if  the  persons 
entitled  to  the  rents  should  require  it.  For  in  the 
case  of  such  a  bequest,  if  the  trustees,  without  the 
direction  of  any  Court,  should,  from  motives  of 
convenience  to  themselves  and  the  parties  bene- 
ficially interested,  have  laid  out  the  money  on  land 
in  Scotland,  it  is  difficult  to  conceive  on  what  prin- 
ciple such  a  purchase  could  be  held  a  breach' of 
trust,  and  still  more  difficult  to  conceive  by  what 
rule  of  equity  they  could  be  compelled  to  rescind 
such  a  purchase  in  order  wholly  to  defeat  the 
object  of  the  trust. 

For  the  Respondent, 

By  the  codicils,  or  testamentary  dispositions  of 
the  testator,  subsequent  to  his  will,  or  some  or  one 
of  them,  the  devise  and  bequest  of  the  residue  of 
the  testator's  real  and  personal  estates  is  revoked, 
and  is  thereby  given  in  moieties  to  John  Mill  and 
the  Respondent. 

The  residue  of  the  testator^s  real  and  personal 
estates,  not  specifically  devised  or  bequeathed  by 
his  will  and  codicils,  is  not  applicable  to  the  cha- 
ritable purposes  mentioned  in  the  indenture  of  the 
5th  day  of  December,  1791,  and  the  devise  and 
bequest  of  such  residue  was  altogether  void,  and 
therefore  the  residue  of  the  testator's  real  and 
personal  estates  passed  by  his  subsequent  testa- 
mentary dispositions,  or  someone  of  them,  and  the 
Respondent  and  John  Mill  became  entitled  to  the 
residue,  afler  payment  and  satisfaction  of  the  tes- 
tator's debts,  funeral  and  testamentary  expenses, 
and  legacies,  in  equal  moieties. 

The  rights  and  claims  of  the  Respondent,  in  and 
to  a  moiety  of  the  residue  of  the  real  and  personal 
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estates  of  the  testator,  ascertained  and  established  ^^**v 
by  the  decrees  and  other  proceedings  in  the  first- 
mentioned  suit,  and  controverted  by  the  inform- 
ation, and  the  claims  set  up  to  the  residue  by  the 
Attorney-General  in  the  first-mentioned  suit ;  and 
the  claim  set  up  to  the  residue  by  the  Attorney- 
General  in  the  information  are  the  same;  and 
therefore  the  plea  was  properly  allowed. 


For  the  Appellants,  Sir  Edward  Sugden  and 
JIfr.  Sttutrt. 

For  the  Respondents,  The  SoUcitor-Gefieral  and 
-Mr.  Lynch. 


.  Lord  Lyndhurst. — This  case  arises  out  of  the 
will  of  a  person  of  the  name  of  David  Mill.  David 
Mill  was  a  Scotchman  by  birth :  he  went  early  in 
life  to  Cariacou  in  the  West  Indies,  and  there  ac« 

•  quired  a  considerable  property.     He  afterwards 
returned  to  Europe,  and  went  to  his  original  place 

^    of  residence,  which  was   Montrose;   staid  there 
^   three  or  four  years,  and  afterwards  came  to  £ng- 

*  l^nd ;  where  he  remained,  I  think  five  or  six  years, 
(    till  his  death.     He  died  at  Bath. 

t  •  After  his  arrival  in  England,  he  made  his  will, 
'  being  at  that  time  possessed  of  no  real  property, 
i  either  in  England  or  Scotland.  After  disposing  of 
i  his  West  India  estate,  and  leaving  several  legacies, 
I  he  bequeathed  the  residue  of  his  real  and  personal 
i  estate  to  trustees,  one  of  whom  resided  in  England, 
i  one  in  the  West  Indies,  and  the  two  others  in 
ff  Scotland,  with  directions  to  lay  out  "  such  part  of 
<*  his  said  estate  as  should  not  then  consist  of  real 
4  «  estate,  in  the  purchase  or  purchases  of  lands  or 
i.  **  rents  of  inheritance  in  fee-simple;  which  pur* 
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18SI.       <<  chase  or  purchases  should  b6  made   in  their 
JggJ?^      "  names'*  (that  is,  the  names  of  the  trustees),  "or 
oMdnuLL'     <<  in  the  names  or  name  of  the  survivors  or  snr- 
bIJju        "  vivor  of  them  :**  then  there  is  a  clause  in  the 
will  which  provides  for  the  trust  by  the  appoint- 
ment oi*  new  trustees.     The  trustees  are  directed, 
aftv  they  have  laid  out  the  money  in  the  purchase 
of  real  estate,  to  pay  over  and  ^ply  the  rents  in 
the  manner  stated  in  a  separate  instrument ;  that  is, 
to  other  trustees,  for  certain  specific  charitable 
purposes,  in  favour  of  certain  individuals  at  or  iA 
the  neighbourhood  of  Montrose. 

The  question  under  this  will  is,  whether  the 
disposition  is  legal  or  otherwise  ?  and  that  depends 
on  this  consideration, -^whether  there  is  an  option 
given  in  this  will  to  the  trustees  to  purchase  real 
property  in  Scotland?  Had  it  appeared  in  d»- 
tinct  terms,  or  by  clear  implication  upon  the  face 
of  the  will,  that  the  trustees  were  to  lay  out  the 
money  in  purchase  of  real  estate  in  England  or 
Scotland,  as  they  might  think  fit,  there  would  have 
been  no  objection  to  the  bequest  After  paying 
every  attention  to  the  argument,  I  must  confess, 
upon  the  best  consideration  I  have  been  able  to 
give  to  the  will,  I  can  see  nothing  to  lead  me 
satisfactorily  to  the  conclusion  that  the  testator 
contemplated  the  laying  out  of  this  money  in  tlie 
purchase  of  real  property  in  Scotland.  Unless 
there  is  something  leading  safely  to  the  conclu«on 
that  he  intended  to  give  them  authority  to  lay  out 
this  money  in  the  purchase  of  real  proper^  in 
Scotland,  it  would  come  within  the  ordinary  case 
of  a  direction  by  a  testator  to  his  trustees  or  exe- 
cutors to  lay  out  money  in  the  purchase  of  real 
property  generally,  to  be  applied  to  charitable 


See  Mackintosh  ▼.  Tawnsend^  16  Ves.  S90.  AHomey»Ge'' 
mtrml  t.  Lard  Weymouih,  Amb.  20.  Attorney-General  ▼•  £«- 
j»ne»  19  Vea.  SQ9.  Attomey-General  v.  Daviess  9  Ves.  54I9 
MS.  Attorney-General  v.  /^rfoiMy  6  Ves.  191*  Atlomey^Ge* 
meral  ▼.  Tyndall,  Amb.  216.  S.C.,  Eden's  Rep.  207.  Johnston 
Wi  8wmnt  8  Med.  Rep.  457.  Attomey^General  v.  WUHarns^ 
4  B.  C.  C.  526m  2  Cox.  387.  Grimmett  v.  GrimmeUj  Amb.  210. 
Crr«n««  T.  Case,  4B.C.C.67h  2  Cox.  801.,  1  Ves.  Jan.  548. 
AMom^Oeneral  ▼.  Hartley,  4  B.  C.  C.  412. 
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purposes ;  which,  whether  the  charitable  objects  be       1831. 
in  England  or  Scotland,  would  be  a  void  bequest.       aiSBS^ 

The  case  came  originally  before  Sir  William 
Grant,  in  1809.  On  consulting  the  papers,  I  mZj, 
doubt  whether  this  particular  point  was  presented 
to  the  consideration  of  that  learned  Judge,  though 
it  appears  that  the  Attorney-General  was  a  party 
to  the  suit  There  is  nothing  to  satisfy  me  that 
the  point  was  raised  at  that  time. 

Upon  the  whole,  then,  I  should  advise  your 
Lordships  that  there  is  not  sufficient  to  lead  safely 
to  the  conclusion  that  he  had  Scotland  in  contem- 
plation in  the  purchase  of  estates,  though  the  rents 
of  the  estates,  when  purchased,  to  be  applied, 
through  the  medium  of  other  trustees,  to  certain 
charitable  purposes  in  that  country.  Under  these 
circumstances,  I  should  recommend  to  your  Lord- 
ships to  affirm  the  judgment 

Judgment  affirmed,  without  costs. 
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ENGLAND. 

(court  of  chancery.) 

[l1  t   '••  It 


,,r         ■'' 


loflHRT  Obr,  Patrick  T^^mas  \  ^^        ^ 
>DuBFY,.ahd  Peter  Rorke  -    ^  \  ^espanltents ; 


CbiftiEtius  DWffy'     .     - '   .     .    Appellant. 

,1^,1 1 1     ■'»«'.        ':•.  '    '■■'-1.-     *       '  1     •       •  *     '  ■'• 

y<   .-/».'-'  V  J       ••  AND     •      «   1        ■  

n     ^        .  ...  :■  i  .       .... 

GoQNEUus  Duffy   -     «     ....  AppeUanti 

ibWERT   OrR(    PjITRIOK    TlfOMA8>V  o. 

^^  Dt/VFt,  'Ifoffii^  DiiFFY,  RitiflARtf  i  Respmdintt. 

P.y  ^  partner  in  a  mercantile  firm,  having  applied  to  0.,  who 
was  already  a  creditor,  for  farther  advances  of  money  for 
tlie  use  of  the  firm,  which  O.  having  refused  to  do  withoot 
security,  mortgages  were  executed  to  him  of  two  of  the 
concerns  of  the  firm  to  secure  15.O0O2,,  and  of  an  estat^  the 
several  property  of  D.,  for  10,00021    This  estate  was  alitady 
under  mortgage,  but  the  equity  of  redemption  was  conteyed 
by  D.  to  O.  to  secure  the  advances  and  liabilities  of  0.  on 
account  of  the  firm  to  the  amount  of  lOfiOOL    After  the 
execution  of  these  deeds  O.  made  advances  on  account  tf 
the  firm  to  the  extent  of  20,000^    The  deeds  were  executed 
in  1814.     After  this  time  various  accounts  were  settled 
'^b^ween  O.  and  the  firm,  in  which  a  balance  was  found  doe 
'-  from  them  to  O.  amounting  to  7830^  beyond  the  25001 
, .  jfpcured  by  the  three  mortgages.    In  1816  the  firm  became 
insolvent,  and  in  1817  a  docket  was  struck  against  them; 
but  the  creditors  being  desirous  of  preventing  a  bankniptcf* 
entered  into  an  agreement  for  a  composition,  which  wai 
carried  into  execution  by  a  deed  dated  in  September,  ISHi 
by  which  the  creditors  bound  themselves  to  accept  7i.  in  the 
pound  upon  their  respective  debts,  for  which  J.,  one  of  the 
-  partners,  aloiie  becsrtne  liable,  D.  retiring  from  tlie  firm,  kad 
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heing  released  from  the  debts  of  the  firm.    On  the  6th  of        16(99 A 
November,  1817>  the  equity  of  redemption  of  the  premises 


P.  >   -  -  .      '.  ■   ji* 

REVIOUSLY  to  the  1st  dtty  of  May,  1812,  a 
^^partnership  for  the  manufacturing,  bleaching^ 
^'  printing,  an4  selling  printed  calicoes  and  muslins^ 
^  subsisted  between  John  DuSy  of  Dublin,  his  sons 
^Patrick  Thomas  Duffy,  the  Appellant,  and  John 
if  HvSy,  Edwarde  Byrne,  and  Hugh  Hamill,  under 
«  the  style  and  firm  of  Duffys,  Byrne,  and  Hamill. 
'  The  manufactory  was  carried  on  at  BalPs 
IBridge ;  and  the  house  and  warehouse  where  the 
sales  of  the  business  were  carried  on  were  situated 
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belonging  to  the  firm,  which  O.  held  under  two  deeds  of         V»f«^ 
mortgage,  were  conveyed  to  him  in  discharge  of  the  sums  o^i^ 

of  10,00tf.  and  5000/.  respectivelyi  the  sums  secured  upon 
them.   On  the  same  day  another  deed  was  executed  between 
D.  and  O.,  by  which  O.,  upon  certain  conditions,  bound 
himself  to  take  8000^.  instead  of  10,000^.,  the  sum  secured 
upon  the  estate  of  D.,  and  to  permit  him,  to  redeem  oi| 
payment  of  that  sum. 
The  deed  of  composition  was  signed  by  O.,  the  first  of  thf 
creditors,  and  to  his  signature  he  added  the  words  *^  wSthbm 
**  prejudice  to  the  securities  "which  I  hoU."    The  other  (Cre- 
ditors parties  to  the  deed  wrote  their  signatures  under  that 
of  O.    Upon  a  bill  filed  by  O.  lo  raise  the  debt  of  8000^.  by 
sale  of  Uie  mortgaged  premises,  and  a  cross  bill  by  D. 
I        stating  that  the  partnership  premises  were  ^Vea  upf  fXKOw^at 
a  rate  far  below  their  value,  insisting  that  the  composition 
was  taken  by  O.jfor  his*  whole  debt;  tfant  an  ^account  4HigIi 
t^}>^  talfpp  /^f  Jth?  ,yiv!f>?  P^  ^1  *h^  pvtn^w%  property 
P       originally  held  bi  O.  in  security  for  his^  debt ;  and  that  his 
separate  estate  should  nt)t^eapplfed'Y6'tnerp^jfm€^  of  the 
debts  of  the  firm  until  after  the  partnership  securities  and 
f    '  jEhnds  had hecfn  exhausted;  Held,  (hat  the  signatuf^'bF  the 
^    '^ooBOposition  deed  by  O.  was  not,  under  the  circundstanc^,  a 
^       waiver  of  the  security,  and  that  the  equity  of  D.  (if  any)' to 
i{       an  account  and  application  of  the  partnership  securities  Was 
^i<    <'  lofet  by  acquiescence^  and  {Precluded  by  want  bf  interest. 

0      ■ 
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1831.  in  and  near  Bridge  Street  and  Usher's  Quaj, 
called  the  Bridge  Street  concern,  which  was  the 
separate  property  of  the  Appellant,  and  for  which 
the  Appellant  was  allowed  by  the  co-partnership  a 
rent  of  ^55 L  per  annum. 

The  Ball's  Bridge  concern  was  held  under 
several  leases,  in  which  the  different  parts  of  the 
same  concern  were  comprised,  some  of  which 
leases  were  for  lives,  and  others  of  tliem  for  term 
of  years,  which  had  been  granted  or  become  vested 
in  John  Duffy,  senior,  who  was  thereby  seised  and 
possessed  of  the  legal  interest  in  the  concern,  biit 
held  the  same  as  a  trustee  for  the  co-partnership. 

The  co-partnership  of  Dufiys,  Byrne,  and 
Hamill,  expired  on  the  1st  of  May»  1812 ;,  aod 
Patrick  Byrne  and  Hugh  Hamill,  who  bod  respec- 
tively drawn  money  out  of  the  funds  of  the  co- 
partnership to  a  considarable  amount,  not  wishing 
to  continue  in  the  trade»  it  was  proposed  that  the 
same  should  be  continued  by  the  other  partners^ 
and  that  they  should,  for  that  purpose,  form  a  new 
co-partnership,  to  consist  of  John  Dufiy,  senior, 
Patrick  Thomas  Du%,  John  Dufl^,  junior,  and 
the  Appellant,  and  that  they  should  trade  in  the 
name,  style,  and  firm  of  John  Duflly  and  Sons. 

Preparatory  to  the  determination  of  the  old 
partnership,  and  the  formation  of  the  new  fira^  a 
deed  of  arrangement  was  entered  into  by  all  the 
persons  who  were  partners  in  both  the  6no% 
bearing  date  the  30th  day  of  April,  1813,  by  wbidi 
it  was  (among  other  things)  agreed  that  the  new 
firm  should  receive  the  debts,  and  all  other  the 
stock  and  property,  and  pay  the  engagements  of 
the  old  house;  that  Messrs.  Byrne  and  HamiO 
should  determine  within  seven  days,  whether  they 
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would  accept  m  offer  made  that  tUe  n^w  &rm  i^9h 
should  purchase  the  Ball's  Bridge  concerpi  with 
the  machinery  and  ioiptements  therein,  exclusive 
of*  goods^  either  ready  for  sale  or  in  progress  of 
manufacture,  and  of  the  raw  materials  belonging 
(10  tlie  old  house,  at  the  price  of  SQ^OOO/L,  to  b^ 
credited. to  the  old  company,  or  would  elect  to 
bave  a :  valuation  made  th^eof;  but,  if  such 
election  should  not  be.  made  by  the  outgoipg 
pertners  within  seven  days,  then  that  the  ^um  of 
30,000/*  should  be  considered  as  accepted* 

Notice  of  the  determination  of  .the  firm  was 
given  in  the  Dublin  Gazette ;  but  Patrick  Thomas 
DujBF|r,  who  also  had  drawn  large  sums  of  money 
out  of  the  funds  of  the  old  house,  having  declined 
to  become  a  partner,  the  new  firm  was  formed 
without  him»  and  consisted  only  of  John  Duffy, 
senior,  the  Appellant,  and  John  Dufiy,  junior,  who 
continued  to  carry  on  the  same  trade  as^  had  been 
gsmjed  on  by  the  old  Ijrm,  uaing  the  name,,  style, 
end  firm  of  John  Duffy  and  Sons. 
*  The  firm  of  John  Dufi^  and  Sons  pmd  and 
a|ipUed  in  discharge  of  the  debts  and  engagements 
of  the  firm  of  Dufiys,  3yrne,  and  Hamill,.  the  sum 
oi  SiyOOOL,  over  and  above  what  was  received  by 
them  in  respect  of  the  prqperty  and  debts  of  the 
firm  of  Du%'s,  Byrne,  and  HamiU. 

None  of  the  outgoing  partners  elected  or  re- 
^jjlihred .  to  have  a  valuation  made  of  the  Ball's 
Bridge  concern;  whereby  it  was  now  contended 
that  the  partners  in  the  new  firm  of  John  Duffy 
and  Sons  became  the  purchasers  tliereof  at  the 
flum  of  dO^OOO/.,  and  bound  by  the  agreement  to 
give  credit  for  that  sum  as  the  price  of  the  concern 
to  the  old  company  of  Duffys^  Byrne,  and  Hamill, 
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ofi^y  gefieral  settlement  of  accounts  between  the 
tWl)  hbuses. 

'^  p^c^tf  such  general  settlement  Patrick  Tbonw 
Birfiy,  Edward  Byrne,  and  Hugh  Hamill,  would 
hkve  ISieeh  respectively  chargeable  with  the  suods 
^awii  by  thetn  out  of  the  funds  of  the  whole  fimt 
Biii 'nd  ^ndralsefttleinent  ever  took  place. 

The  ptbjiferty  givfeh  over  to  the  new  firm  by  the 
old  hbilKse  beckmd,  from  various  causes,  depreciate 
n^'V^u^^  dhd  did  not  ultimatdy  produce  sofficient 
f6r  th6  payment  of  the  debtsr  and  engagements  of 
thfe^oM  HWise. '    •         ' 

''  'A  {ibthmtt'cial  firth  &t  jiartnershipr  consisting  of 
JbHh  Du«y,  seilioT;€ferne!iu«Dftffy;'Uiie  Appellant, 
atitt' John  Dufl^r,  jtittic^j'^Vas  fiktried^i*  the  year 
f  812;  ibr  tee  purpose  of  ^isirtying  on  the  businea 
oFValico  printfers,  at  Ball'iJ^idge,  near  the 'city  of 
Dublin,  and  ait  Bridge  Street,  in  that  city* 

Soon  after  the  formation  of  the  new  firm  thqr 
became  greatly  embarrassed,  and  the  Respondent, 
Robert  Orr,  being  connected  by  marriage  with 
the  members  of  the  firm,  was  applied  tOr  in  the 
years  1812,  1813,  and  1814,  by  the  partners  in  the 
firm,  and  particularly  by  the  Appellant,  who  ex- 
cliisively  managed  the  money  concerns  of  the  firm, 
for  pecuniary  assistance. 

The  Respondent,  Robert  Orr,  in  compliance 
with  such  solicitation,  assisted  the  firm  with  ad- 
vances of  money  and  credits  up  to  the  year  1814, 
to' the  amount  of  30,000/, 

'  About  the  middle  of  the  year  18]  4,  and  between 
that  period  and  the  month  of  November  in  the 
same  year,  the  embarrassments  of  the  firm  greatly 
increased  :  and  the  Respondent,  Robert  Orr,  hav- 
ing declined  to  advance  them  further  sums,  which 
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thej  then  solicited,  without  security ;  it  was  pro»  ^W 
posed  by  the  Appellant,  Cornelius  Duffy,  that  the 
Respondent,  Robert  Orr,  should  accept,  as  security 
fm  the  existing  debt  and  liabilities,  and  for  the 
further  advances  which  he  was  solicited  by  the 
Appellant  to  make,  a  mortgage  of  a  part  of  the 
property  of  the  firm,  palled  the  Ball's  Bridge  con-^ 
corns,  for  the  sum  of  10,000t}  a  rport^age  of 
di^Qther  pro^perty,  called  the  Bridge  jSitreet  qpncprp, 
fOTMrnmi  6f  WOOl^i  aod  a  mortgs^ge  of  an  p^tatie 
in  I  the  county  of  Cralway,  belonging  to  the  Ap* 
pellant,  for  thi&  sum  of  10,000/.  -The  Respondent, 
Robert  OiT,  agreed  to  comply  with  tliose  propolis, 
and,  accordi]:]^ly,  by  three  indentures,  two  bearing 
date  the  2d  of  August,  1814},  and  the  third,,  bearing 
date  the  28th  of  September,  1814,  the  Ball's  Bridge 
concerns,  and  the  Bridge  Street  concerns,  or  cer- 
tain interests  therein,  were  mortgaged  to  the  Re- 
spondent, Robert  Orr. 

At  the  period  of  the  agreement,  the  Galway 
estate  was  in  mortgage  to  Lawrence  Ward,  for 
securing  the  payment  of  thre;e  promissory,  notes 
of  3333L  6s.  Sd.  each,  amounting  in  the-whole  to 
the  sum  of  10,000/.,  being  the  proper  debt  of 
Cornelius  Duflfy,  the  Appellant,  of  whic^  notes, 
one  had  been  paid  at  the  date  of  the  mortgage 
deed.  In  pursuance  of  the  agreement  by  inden- 
ture, bearing  date  the  5th  of  November,  1814, 
made  between  Cornelius  Duffy  and  Robert  Orr, 
reciting  among  other  things,  that  Orr  had  made 
.advances  and  incurred  liabilities  on  account  of  the 
firm}  the  sums  due  in  respect  of  which  then 
amounted,  or  In  a  short  time  might  amount,  to  the 
sum  of  10,000/.  over  and  beside  other  advances 
and  liabilities  on  account  of  the  firm,  to  the  amount 
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I8SI.  respectively  of  5000/.,  and  15fiOOL  Gomeliut 
Duffy  conveyed  to  Robert  Orr  the  equity  of  re- 
^  demption  in  the  Galway  estate^,  redeemable  upon 
payment  of  the  sums  which  then  wereg  or  there* 
after  should  become,  due  to  Robert  Orr  from  the 
firm,  within  six  months  after  demand,  at  any  time 
after  the  2d  of  February,  1816,  with  inters  9t 
6  per  cent  per  annum,  and  upon  indeamifyiog 
Orr  against  his  engagements  and  liabiUtiea  iiiie* 
spect  of  the  firm.  The  mortgage  deed  contaiped 
a  direction  from  Cornelius  DulB^  to  Lawrence 
Ward  and  his  trustee,  William  Henry,  as  soon  a» 
the  remainder  of  the  mortgage  money  secured  to 
Ward  had  been  dischai^ged,  to  assign  the  interest 
of  Ward  in  the  mortgaged  estate  to  the  Respond- 
ent^ Robert  Orr,  and  to  convey  tite  kgak  estate  to 
John  Orr,  as  a  trustee  for  Robert  Ort 
>  As  a  further  security,  the  Appellant  executed 
to  the  Respondent,  Robert  Orr,  a  bond  and  war- 
rant of  attorney  for  confessii^  judgmeni  there- 
upon, in  the  penal  sum  of  ^^0001^  conditioned  for 
the  payment  of  1O,0OOA  with  lawful  interest  there- 
on, on  the  Sd  of  February,  1816,  the  bond  and 
warrant  bearing  eqpxsl  date  with  the  mortgage  of 
the  Galway  estate  of  the  5th  of  November,  1814 
After  the  date  of  the  mortgage,  the  Respondent! 
Robert  Orr,  at  the  request  of  Cornelius  Duflly,  the 
Appellant,  advanced  further  sums  to  the  amoiffit 
of  20,^000/.  and  upwards,  on  account  of  the  fins; 
but  notwithstanding  such  advances,  the  firm,  m 
the  beginning  of  the  year  1816^  became  so  em- 
barrassed that  they  were  under  the  necessity  of 
proposing  a  compromise  with  their  creditors,  and 
a  composition  of  15s.  in  the  pound  was  oflbred  and 
accepted,  and  a  deed  of  composition  was  executed, 
dated  the  29th  day  of  June,  1816. 
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-  In  tbe  beginziing  of  the  jreu  1817^  the  firm  of      latl. 
Huffy  and  Sons  became  totally  insolvent,  and  a 
docket  of  bankruptcy  was  struck  against  them. 

At  that  period  the  Respondent^  Robert  Orr,  was 
a  creditor  in  respect  of  advances  made  or  credits 
obtained  by  liim  for  the  firm  to  the  amount  of 
30^0001^  and  upwards,  and  the  only  securities  which 
he.then  had  for  the  same  were,  the  mortgage  of  the 
Bridge  Street  conceri>s  for  5000/<»  the  mortgage 
of  the  Ball's  Bridge  concerns  for  10,000/.^  and  the 
mortgage  of  the  Galway  estate  for  10^000/. ;  and 
fay  reason  of  the  depression  of  the  business  of 
calico  printing,  and  the  depreciation  of  all  works 
and  machinery  necessary  for  carrying  on  the  same 
at  that  time,  and  for  some  years  aflerwards,  the 
Bridge  Street  and  Bidl's  Bridge  concerns  were  re- 
presented to  be  a  scanty  security  for  the  spms  of 
5000/.  and  10,000/.  respectively  charged  upon 
them. 

John  Duffy,  the  elder,  died  insolvents 
From  the  year  1814,  up  to  the  month  of  Sep- 
tember,  1817>  various  accounts  had  been  rendered 
and  settled  between  the  Respondent,  Robert  Oit, 
and  the  partners  in  the  firm,  and,  in  particular, 
accounts  were  settled  between  the  parties  to  the 
SOth  of  July,  1814,  to  the  1st  of  March,  1815,  to 
the  1st  of  January,  1816,  to  the  29th  of  Juae, 
1816,  and  to  the  Slst  of  July,  1817f  upon  each  of 
which  settlements  a  balance,  varying  from  20^000/. 
or  thereabouts^  to  40,000/.  or  thereabouts,  was. 
found  due  from  the  firm  to  the  Respondent,  Robert 
Or/ ;  and  up  to  the  Slst  of  July  1817,  shortly  pre- 
ceding the  date  of  the  deed  of  composition,  there 
was  a  balance  due  from  the  firm  to  the  Respondent, 
Robert  Orr,  of  7830/.,  over  and  above .  the  three 
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1831.       several  sums  of  50Q0L,  iq,OOQL,  sq^^  lO^QOOL,  ^ 
cured  by  the  three  mot  ^ 
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«.  That  the  accounts  between  the  ^^pj^pq^fif^ 

Robert  Orr,  and  the  partners  in  the  firm  pf .  Jp^, 
'Duffy  and  Sons,  were  frpm  tim^  to  time  rendered, 
and  settled,  and  the  arrangements  between  ,th|^, 
were  carried  into  effect  at  the  suggestio;^  and^ 
under  the  direction  of  the  Appellant;,  Cornjsliufj 
Du£^,  appeared  from  the  correspondence  wfucli^ 
took  place  between  Robert  Orr  an4  Cornel|u»> 
Duffy,  and  John  Duffy,  junior. 

One  of  the  letters  from  the  Appellant,  to  thei 
Respondent  Orr,  dated  the  26th  of  May,  \Si\5t 
contained  a  niemorandum  of  account,  at  foojt  cf^ 
the  letter: —  .,  \  '  .    V    ;r,iM 

*'  John  Dufiy  and  Sons,  debtprs,   M^rch,  1^ 
"1815.  J      ,  .        .; 

"  Cash  balance  as  s^tcjd  an4  poiy,  ,    ,     icbh, 

"  referred  to  by  C,  p.    \.    .:V.^i»M^^    ^,A 

"  Add— r  bill  opitte4^,^c.  ^d  now. ,,       . ,         ,     i 

«  noticed,  in  this  Jpttq?-     ,-  'i  ,noq   ^1,9.19.0 

"Cash  balante   diie   to^  md'oii'    *'  ■    ' 

"March  1st,  l^'4r    ^     J^  ^^^1 'i£^,^d6  " t'^' 

^•R.'0.**'  *  *^ 

.  In  the  months  of  Ai^ust  and:  S.^ptember,  1817f 
various  meetings , of  the  creditors  of  the  firm  were 
convened,  for  the  purpose  pf  preventing  proceed"^ 
ings  for  a  commission  of  bankruptcy  against  tbeiDf 
and  at  such  meetings  the  accounts .  of  the.  firsi 
were  investigated,  and  the  Respondent,  Robert 
Orr,  was  pressed  by  the  creditors  of  the  firm,  and 
also  by  the  Appellant,  Cornelius  Du£fy,  and  John 
Duffy,  the  surviving  members  of  the  firm,  to  ac* 
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cept  a  conveyance  of  the  equity  of  redemption  of 
the  Bridge  Street  concerns  and  the  BalPs  Bridge 
concerns,  In  fuTI  discharge  and  satisfaction  of  th^ 
stlnis*  for  which  they  were  respectively  mortgaged^ 
mdt  ib  to  say,  the  Bridge  Street  cofiCerns,  for  t;he^ 
sfllii* of  5000/.,  and  thbBkiri. Bridge  coiicera^  for 
tnfe''suni  of  lO.OOO/.,   apd  to  leiave  the  sum   of 
lv,0OO/.,  tnen  due  dn  the  mortgage;  of  the  Galway 
e^tite,  on  the  seclirity  of  that  estate,,  and  to  release 
Ciiriifelftfs  ^ufliy  and  John  t)ufljj^^  j'iioi<^r,^  froin^a]^. 
personal  liability  in  resjieit  of  the^siim  of  l6,o6{)if., ' 
sd'as  ¥6  relieve  the  other  funds  of  the  firm  from  so. 
mbth  of  the  Respondent,  Robert  Ofi-^s  defet^' leaving' 
ttt6  Rdspdndent,  Orr,  a  creditor  on  tfiie 'general 
funds  of  the  firm  for  the  difference  onlv,  viz^the 
suifr  of  78aW/.  r  A^  it  w^^  i^rtW  pMf^Med  l|)f  the 
Appellant,  Cornelius  Duflfy,  and  by  John  DuSy, 
junior,  the  surviviri^i^artrtei^  6f  tHte  firtti,'tha^  We 
Respondent,   Robert  Orr,   should^  together  with 
the  other  creditors,  ac(i6pt  a  composition  of  seven 
shillitags  in  the  pound  on  thdrf  i*espective  debts. 

The  creditors  of  the  firm,  however^,  befpre  they 
acceded  to  a  composition,  insisted  that  the  Appel- 
lant, Cornelius  Du£^,  should  retire  from  the  firm, 
and  suffer  the  remaining  funds  of  the  firm  to  be 
administered  by  John  Duffy,  junior,  alone,  for  the 
benefit  of  the  creditors ;  arid  it  was  also  proposed 
and  agreed  that,  upon  retiring  from  the  firm,  the 
Appellant,  Cornelius  Duffy,  should  be  released 
thenceforth  from  all  demands  in  respect  of  the 
dd>t8  then  due.  ^-  '"    ^     ^; 

To  IJiese  propl[$s^ls  kll  pdt^es  Having  a^eed, 
by  an 'indenture  bearing  date  the  1 8th  of  Septem- 
ber, 181?^  and  thade  between  €6ftffelWff  Duffy,  of 
the  first  part,  the  several  persons  whose  names,  are 
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isst.       thereunto  subscribed,  creditors  of  the  firm  of  John 
Duffy  and  Sons,  of  the  second  part,   and  John 
Duffy,  the  younger,  of  the  third  part,  reciting^ 
among  other  things,  the  con^position  concluded  in 
1816,  &c. ;  it  was  witnessed,  that  the  several  perscm 
whose  hands  and  seals  were  tliereunto  subscribed 
and  affixed^  being  creditors  of  the  original  firm  of 
John  Duffy  and  Sons,  or  of  the  said  Cornelius 
jynffy  and  John  Daffy j  so  continuing  to  trade 
under  the  said  firm,  thereby  covenanted  to  accept 
«nd  receive  the  sum  of  seven  shillings  far  evoy 
twenty  shillings  due  to  them  respectively,  secared 
by  the  five  promissory  notes  of  the  said  John 
Duffy,  payable  in  siic,  nine,  twelve^  fifteen,  and 
eighteen  months),  next  otNning,  in  full  disdiarge 
and  satislSM!tion  of  die  aei^ral  debts  due  to  tfaem 
respectivdy  from  the  said  original  finn  of  John 
Duffy  and  Sons,  or  from  the  said  Comelios  Do^ 
and  John  Duffy,  so  continoing  to  trade  under  the 
said  firm,  or  for  which  they  were  in  any  manner 
responsible :     And  the  said  creditors  thereby  fl^ 
verally  covenanted  and  agreed  not  to  sue  or  molest 
the  said  Cornelius  Duffy,  or  his  heirs,  executon^ 
or  administrators,  of  his  or  their  goods  or  chatteb^ 
lands,  tenements,  or  effects,  for  or  on  account  of 
any  debt  theretofore  due  or  contracted  by  ibt 
said  original  firm  of  John  Duffy  and  Soils,  or  lijr 
the  said  Cornelius  and  John  Duffy  so  contiiiiiiflg  - 
to  trade  under  the  said  firm,  and  also  not  to  sie 
the  said  John  Du^  until  defiiult  should  be  intde 
in  the  payment  of  some  or  one  of  the  said  noM 
passed  for  securing  the  said  composition  of  7^  i° 
the  pound,  &c. :  Provided,  that  should  the  sail 
John  Duffy,   Or  his  executors  or  administrate 
make  default  in  the  payment  of  all  or  any  of  tte 
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sdiid  composition  notes  so  to  be  executed  by  him,  1831. 
then  the  said  several  creditors  should  have  full 
power  to  sue  the  said  John  Duffy  alone,  or  his 
executors  or  administrators,  and  recover,  by  such 
means  as  they  might  be  respectively  advised,  the 
fiitl  amount  of  their  respective  debts  due  prior  to 
entering  into  the  said  composition  of  7^-  in  the 
pound,  or  such  balance  as  should  be  then  due 
thereof,  after  giving  credit  for  any  sum  or  sums  of 
money  paid  by  the  said  John  Duffy  under  or  by 
virtue  of  the  said  agreement,  &c.  This  deed  was 
executed  by  the  Respondent,  Robert  Orr,  as  one 
of  the  creditors  of  the  firm  of  Duffy  and  Sons,  but 
expressly  vi^ithout  prejudice  to  any  securities  what- 
ever that  he  held. 

Promissory  notes  were  accordingly  given  by 
John  Du£^,  junior,  to  the  several  creditors,  for  iht 
amount  of  the  composition  on  their  respective 
debts,  and  such  notes  were  indorsed  by  the  Re- 
spondent, Robert  Orr. 

In  farther  pursuance  of  the  arrangement,  by 
two  several  indentures  respectively  bearing  date 
tiie  €th  of  November,  I8I7,  the  equity  oif  re- 
demption in  the  premises  at  Ball's  Bridge  and  the 
premises  at  Bridge  Street  were  conveyed  to  the 
JR^ondent,  Robert  Orr,  in  discharge  of  the  sums 
of  10,000/.  and  50001.  respectively,  making  toge- 
ther the  sum  of  1^,000/.  part  of  his  demand 
against  the  firm. 

By  an  indenture,  bearing  date  the  6th  of  No- 
vember, I8I7,  made  between  the  Appellant,  Cor- 
nelius Duffy,  of  the  one  part,  and  Respondent, 
Robert  Orr,  of  the  other  part,  reciting  the  in- 
denture of  mortgage,  bearing  date  the  5th  of 
November,  1814,  and  the  bond  with  warrant  of 
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1831.      attorney  of  Cornelius  Duffy,  bearing  equal  date 
with  the  mortgage-deed :  and  further  reciting  that 
v'         a  general  settlement  of  the  accounts   subsisting 
between  Robert  Orr  and  the  mercantile  house  or 
firm  of  John  Duffy  and  Sons  in  the  recited  deed 
of  mortgage  mentioned,  and  for  the  further  and 
better  securing  the  balance  of  which  accounts  the 
mortgage  and  bond  were   executed,   took  place 
between  Cornelius  Duff'y  as  the  acting  partner  in 
the  said  firm,  and  Robert  Orr,  up  to  and  for  the 
1st  day  of  August,  1817 ;  and  thereupon  it  was 
agreed  between  them,  that  a  sum  of  10,000^,  part 
of  the  debt  due  to  Robert  Orr  by  the  said  house, 
should  be  deducted  from  the  said  debt,  and  should 
be  by  Robert  Orr  for  that  purpose  given  credit  for 
to  the  said  house,  in  consideration  of  which  it  was 
agreed  by  Cornelius  Du%  that  the  said  sum  of 
10,000/.  should  be  deemed  and  taken  to  be  the 
sdm  remaining  due  to  Robert  Orr  for  principal 
on  the  foot  of  the  said  mortgage  and  bond  up  to 
and  for  the  1st  day  of  August,  1817:  and  Robert 
Orr  upon  his  part  agreed  to  abide  by  the  said 
mortgage  and  bond  as  his  only  security  for  the 
payment  of  the  said  sum  of  10,000/.9    and  to 
exonerate  the  firm  of  John  Duffy  and  Sons  from 
so  much  of  the  debt  due  to  him  by  the  said  house, 
which  he  had  accordingly  done :  and  further  re- 
citing, that  Robert  Orr  was  then  desirous  to  render 
a  service  to  the  said  CorneliusT  Dufi^  by  abating  8 
part  of  the  said  sum  of  10,000/.,  and  allowing  him 
to  redeem  the  said  mortgaged  premises,  upon  pay* 
ment  of  tlie  sum  of  8000/.  with  interest  as  there- 
inafter mentioned,   and  also  by  allowing  him  a 
period  of  ten  years  for  the  payment  thereof,  upon 
the  terms  and  conditions  thereinafter  expressed 
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'land  declared,  but  not  otherwise  r  it  was  witnessed      .iffsn. 

that  the  said  Cornelius  Duffy t  in  ^consideration  of 

the  premises,  consented  and  '^reed  that  the  sai4 

jBum  of  10,000/.  should  be  deemed  and  taken  to 

':be^  and  was  the  principal  siim  secured  by  the  said 

-mortgage,  and  that  thie  same  was  due  thereon  for 

principal  up  to  and  for.  the  1st  day  of  August  lasfc; 

smd.  the  said  Cornelius  Duffy,  thereby  consented 

and  agreed  that  the  said  mortgage  and  mortgaged 

premises,  sliould  be  redeem^le,  only  on  payment 

of  the  said  sum  of  8000/.  with  interest  agreed  tp 

be  accepted  by  the  said  Robert  Orr  for  the  same, 

.upon. performance  by  the  said  Cornelius  Duffy,  his 

executors,  administrators,  or  assigns,  of  the  terms 

and  conditions  thereinafler  mentioned :  and  there^ 

upon  the  said  Robert  Orr  thereby  consented  and 

:agr^d  to  and  with  the  said  Cornelius  Dufiy  to 

^bid^  by  the  said  mortgage  ^s  his  only  security  for 

the  payment  of  the  ^d  sum  of  SPOOL  and  intei^est^ 

iili  lieu,  of  the  said  mortgage  security  for  the  sum 

of  10,000/.  so  admitted  to  be  due  thereon ;  and 

^solutely  to  exonerate^  release,  apd  discharge  the 

said  Corpelius  Dufiy«  his  ex/ecutors,  administratora, 

and  assigns,  and  his  and  their  goods  and  chatlelc^ 

estate,  and  effects,  except  the  premises  comprised 

jp  the  said  deed  of  mortg^geii  frqm  all  respoR;^ 

sibility^  claimji  or  4emand  whatsoever  on  the  foot 

of  the  .d^bt  rerpaining  due  to  him.  by  the  said 

house  pf  John  Dufiy  and  3pns ;   and  to  accept 

from  the  said  Cornelius  Dufiy,  his  executors,,  a^ 

jministrators,  or  assigns,  the  sum  of  400A  a  year^ 

as  and  for  the  interest  of  the  said  sum  of  8000/^ 

for  and  during  the  space  of  five  years  from  the 

said  1st  day  of  August  then  last;  and  for  and 

during  the  remaining  five  years  of  the  said  term 

VOL.  v.  u  u 


634 


CASES   IN   THE   HOUSE    OF    LOEDS 


1831. 


of  ten  years,  to  receive  and  accept  the  som  of 
480/.  yearly  as  and  for  the  interest  thereof,  pro- 
vided the  said  several  sums  for  interest  should  be 
paid  by  equal  half  yearly  payments,  that  is  to  aj, 
on  every  first  day  of  February  and  first  day  of 
August,  or  in  each  and  every  year,  one  half  yar 
before  another  should  become  due,  during  the 
said  period  often  years ;  and  that  the  said  Roben 
Orr,  his  executors,  administrators,  or  assign^ 
should  at  any  time  before  or  at  the  expiratioD  of 
the  said  term,  that  is  to  say,  before  or  on  the  1st 
day  of  August,  1827>  provided  he  should  hue 
been  paid  the  said  several  sums  of  4iO0L  and  48Q1 
yearly  for  interest  at  the  times  and  in  manner 
therein  mentioned,  accept  and  receive  the  siid 
sum  of  SOOOif.,  together  with  such  proportion  of 
the  said  annual  payments  for  interest  as  might  be 
then  due  thereon,  as  and  for  full  payment,  and 
in  full  satisfaction  and  discharge  of  the  sum  d 
10,000/.  so  secured  by  the  said  mortgage:  buti 
was  declared  that  if  at  any  time  the  said  half-yearly 
payments  should  be  permitted  to  fall  into  aneir, 
and  one  half  year's  gale  should  remain  unpaid 
until  afler  a  second  gale  should  have  become  pay- 
ble,  or  in  case  the  said  sum  of  8000/.  should  not 
be  paid  or  tendered  on  or  before  the  said  1st  day 
of  August,  1 827,  then  and  in  either  case  it  should 
be  lawful  for  the  said  Robert  Orr,  or  his  exfr 
cutors,  administrators,  or  assigns,  and  that  nothiif 
in  the  said  indenture  contained  should  be  con- 
strued to  prevent  his  or  their  taking  such  proceed- 
ings as  he  or  they  might  be  advised  for  the  then 
foreclosing  the  said  mortgage,  and  bringing  the 
premises  therein-mentioned  to  sale  by  public  auc- 
tion, for  the  purpose  of  paying  and  satisfying  out 
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of  the  produce  thereof,  the  full  amount  of  the  said-      1831. 
sum  of  8000/.,  &c. 

The  Appellant,  Cornelius  Dufl^,  paid  interest 
upon  the  reduced  sura  of  8000/.  up  to  the  1st  day 
of  August,  1822,  when  he  declined  to  pay  to  the 
Respondent,  Robert  Orr,  any  further  interest. 
•  The  sum  due  to  Lawrence  Ward  on  the  security 
of  the  Galway  estate  having  been  fully  paid  oflf 
by  the  Respondent,  Robert  Orr,  by  an  indenture 
bearing  date  the  1st  of  April,  1815,  made  be- 
tween Lawrence  Ward  of  the  one  part,  and  the 
Appellant,  Cornelius  Duffy,  of  the  other  part.  Law-* 
tence  Ward  reassigned  the  mortgage  term  in  the 
Galway  estate  to  the  Appellant ;  and  by  another  in- 
denture of  the  same  date,  made  between  Lawrence 
Ward  of  the  first  part,  William  Henry,  his  trustee, 
erf*  the  second  part,  the  Appellant,  Cornelius  Duffy, 
of  the  third  part,  and  Patrick  Thomas  Duffy,  the 
trustee  of  Cornelius  Duffy,  of  the  fourth  part,  the 
said  mortgaged  premises  were  conveyed  to  Patrick 
Thomas  Duffy.  By  an  indenture,  bearing  date 
the  8d  of  November,  1818,  made  between  the 
Reverend  A.  Kelly,  of  the  first  part,  the  Appellant, 
Cornelius  Duffy,  of  the  second  part,  and  Peter 
Rorke,  of  the  third  part,  the  said  mortgaged  pre* 
mises  were  conveyed  to  Peter  Rorke  as  a  trustee 
for  Cornelius  Dufl}\ 

The  Respondent,  Robert  Orr,  in  the  month  of 
April,  1824,  filed  an  original  bill  in  the  High 
Court  of  Chancery  in  Ireland,  against  the  Appel- 
lunt,  Cornelius  Duffy,  Patrick  Thomas  Duffy,  and 
Peter  Rorke,  which  was  afterwards  amended;  and 
the  amended  bill  prayed  that  the  Appellant,  Cor- 
nelius Duffy,  might  be  decreed  to  come  to  an 
account  with  the  Respondent,  Orr,  touching  the 
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183K       sum  due  to  him  on  the  foot  of  the  said  several 
deeds  and  securities,  and  might  be  decreed  to  paj 
what  should  appear  to  be  due  to  the  Aespondent, 
Orr,  for  principal,  interest,  and  costs,  or  in  default 
thereof  that  the  mortgaged  premises   might  be 
sold  }  and  that  out  of  the  money  arising  from  the 
sale  thereof,  the  Respondent,  Orr,  might  be  paid 
the  money  due  to  him  for  principal,  interest,  and 
costs ;  and  that  in  such  case  the  Appellant  might 
be  foreclosed  from  all  equity  of  redemption  in  the 
mortgaged  premises.     The  bill  also  prayed  the  ap- 
pointment of  a  receiver,  and  an  inquiry  into  prior 
incumbrances,  and  the  execution  of  Uie  trusts  of 
the  deed  of  the  6th  of  November,  18I7. 

The  Defendants  appeared  to  and  answered  the 
bill}  and  witnesses  were  examined  on  both  sides ; 
but  before  the  cause  came  on  to  be  heard,  and  in 
the  month  of  April,  1826,  the  Appellant,  Cornelius 
Duffy,  filed  a  bill  of  complaint  in  the  High  Court 
of  Chancery  in  Ireland,  against  the  Respondent, 
Robert  Orr,  John  Duffy,  Patrick  Thomas  Uufy 
Richard  Sause,  Patrick  Byrne,  and  Hugh  Hamill, 
alleging  that  very  large  sums  had  been  expended 
by  the  firm  on  the  Ball's  Bridge  concerns,  in 
erecting  buildings  and  machinery,  and  that  that 
property  and  the  Bridge  Street  concerns  were 
worth  much  more  than  the  sums  at  which,  they 
had  been  taken  by  the  Respondent,  Orr ;  that  no 
accounts  were  settled  between  the  Respondent, 
Orr,  and  the  firm,  so  as  to  ascertain  the  precise 
amount  due ;  that  the  Respondent,  Orr,  had  made 
improper  charges  for  interest  and  exchange,  and 
had  not  given  credit  for  certain  promissory  notes 
and  bills  of  exchange,  and  goods  belonging  to  the 
firm   delivered  to  him  j   that  the  release  of  the 
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equity  of  redemption  in  two  of  the  mortgaged  1831. 
properties  was  obtained  by  the  Respondent,  Orr,  in 
pursuance  of  a  fraudulent  scheme  connected  with 
his  brother-in-law,  John  Duffy,  junior,  and  under 
menaces  of  driving  the  Appellant  to  bankruptcy ; 
and  insisting  that  the  mortgages  of  the  separate 
property  of  the  Appellant  ought  to  be  considered 
as  auxiliary  only  in  case  of  the  deficiency  of  the 
joint  property;  and  that  the  Respondent,  Orr^ 
ought  to  be  considered  as  having  agreed  to  accept 
the  composition  of  7^-  in  the  pound  on  his  whole 
debt  The  bill  prayed  that  the  Respondent,  Robert 
'Orr,  might  elect  whether  he  would  abidie  by  and 
hold  the  joint  property  of  the  firm  of  John  Dufl^ 
and  Sons,  conveyed  to  him  in  satisfaction  of 
iiis  demands  on  the  said  firm ;  and  if  he  should 
^lect  so  to  do,  that  he  might  be  decreed  to  release 
the  separate  property  of  the  Appellant,  Cornelius 
Duffy,  therefrom,  and  to  reconvey  the  same  to 
him ;  but  if  he  should  insist  on  a  right  to  resort  to 
the  separate  property,  as  well  as  to  the  joint  pro- 
perty, for  payment  of  his  demands  on  the  firm, 
that  the  several  deeds  of  the  6th  of  November, 
1817,  might  be  declared  void,  and  the  premises 
called  the  Ball's  Bridge  concern,  and  the  Bridge 
Street  concern,  might,  as  well  as  the  Galway  es^ 
tate,  be  declared  to  be  still  in  mortgage  to  the  said 
Respondent,  Robert  Orr,  to  secure  the  balance 
due  to  him  from  the  said  firm;  but  that  the  joint 
property  might  be  declared  to  be  the  fund  princi- 
pally liable  to  the  payment  thereof ;  and  that  the 
separate  property  of  the  Appellant  might  be  re- 
sorted to  only  in  the  event  of  the  joint  property 
of  the  Appellant  proving  insufficient  to  pay  the 
balance;   and  that  the  balance  njight  be  ascer- 
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1831.  tained,  and  that  various  accounts  therein  particu* 
larly  mentioned  might  be  taken,  and  tliat  upon 
payment  of  the  sum  ascertained  to  be  due,  the 
Respondent,  Robert  Orr,  might  be  decreed  to 
reconvey  the  mortgaged  property. 

To  this  bill  the  Defendants  appeared  and  an- 
swered, and  witnesses  were  examined  on  botk 
sides}  and  Hugh  Hamill  having  died,  Edward 
Jones,  his  personal  representative,  was  made  a 
party  by  bill  of  revivor. 

The  evidence  offered  by  the  Appellant  in  sup- 
port of  his  bill,  consisted,  in  great  part,  of  the 
testimony  of  different  individuals  on  the  subject  ot 
the  money  expended  in  the  buildings  and  ua 
chinery  in  the  Ball's  Bridge  concern,  and  of  the 
estimated  value  of  that  property  for  sale  in  the 
year  1817f  some  of  the  witnesses  examined  on  the 
part  of  the  Appellant  representing  that,  in  their 
opinion,  it  was  then  worth,  to  be  sold,  20,OOQiL  or 
25,000/.,  while  the  witnesses  examined  on  the  pad 
of  the  Defendants  estimated  it  as  then  worth  doi 
more  than  7OOO/.  or  8000/. 

Both  causes  came  on  to  be  heard  on  the  t^ 
of  June,  1829,  before  Sir  Anthony  Hart,  tbei 
Lord  Chancellor  of  Ireland,  and  on  the  25th  0 
June,  1829,  a  decree  was  made  in  the  first  causae 
Orr  v.  Dic^  and  Others,  whereby  it  was  referred  t 
one  of  the  Masters  of  the  Court,  to  take  an  accoun 
of  what  was  due  to  the  Respondent,  Robert  On 
for  principal  and  interest,  on  the  foot  of  the  deed  c 
mortgage  of  the  Gal  way  property,  dated  tlie  5t 
day  of  November,  1814,  having  reference  to  th 
indenture  of  agreement  of  the  6th  day  of  Novea 
ber,  I8I7.  And  it  was  further  ordered,  that  a 
persons  having  debts,  charges,  and  incumbrance 
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affecting  the  said  mortgaged  lands  and  premises  in  1631. 
the  said  indentures  mentioned,  prior  to  the  said  in- 
denture of  the  5th  day  of  November,  1814,  should 
be  at  liberty  to  go  in  before  the  Master  to  prove 
and  ascertain  their  demands,  and  the  nature,  pri^ 
ority,  and  amount  thereof  and  what  was  due 
thereon  respectively,  &c. 

On  the  same  25th  day  of  June,  1829f  a  decree 
was  pronounced  in  the  second  cause  Duffy  v. 
Orr  and  Others^  whereby  the  bill  filed  by  the 
Appell&nt  Cornelius  Du%  Was  dismissed  with 
costs. 

From  these  decrees  Cornelius  Du%  presented 
an  appeal  to  the  House  of  Lords. 

For  the  Appellant. 

The  indentures  of  the  5th  of  November,  1814, 
the  18th  of  September,  1817,  and  the  6th  day  oft 
November,  1817>  should  have  been  set  aside  and 
ordered  to  be  delivered  up  to  be  cancelled,  and  a 
general  account  of  all  the  dealings  and  transactions 
between  Robert  Orr  and  the  firm  of  John  Duffy 
and  Sons,  from  the  commencement  of  such  deal- 
ings and  transactions,  should  have  been  directed 
to  be  taken. 

An  account  of  all  the  securities,  sums  of  money, 
bills  of  exchange,  promissory  notes,  goods,  and 
merchandizes  respectively  given,  assigned  to, 
or  pledged  with  Robert  Orr  by  the  firm,  should 
have  been  directed  to  be  taken,  and  also  an 
account  of  all  sums  of  money  received,  or  which 
might  or  ought  to  have  been  received,  by  Robert 
Orr,  but  for  his  default  or  neglect  in  respect  of 
such  securities  or  sums  of  money,  bills  of  exchange, 
goods,  and  merchandizes,  ought  also  to  have  been 
directed  by  the  decree. 
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1831.  It  should  have  been  declared  that  the  Appellant 

was  entitled  to  have  all  the  securities,  sums  of 
money,  bills  of  exchange,  promissory  notes,  goods, 
and  merchandizes,  so  respectively  given  and  as- 
signed to,  and  pledged  with  Robert  Orr  by  the 
firm,  first  applied  in  liquidation  of  the  partnership 
debt,  or  so  much  thereof  as  was  not  satisfied  by 
the  composition,  in  ease  and  exoneration  of  the 
separate  properties  of  the  Appellant,  mortgaged  to 
Robert  Orr. 

:  A  sale  of  the  Ball's  Bridge  concern  should  have 
been  directed,  or,  at  least,  of  the  shares  therein  of 
the  retired  partners  of  the  firm  of  Duffys,  Byrne, 
and  Hamill,  and  the  monies  arising  from  such  sale 
should  have  been  directed  to  be  applied  in  dis- 
charge of  the  partnership  debts,  or  such  part 
thereof  as  was  not  satisfied  by  the  composition^ 

It  should  have  been  declared,  that  Robert  Orr 
received  from  the  firm  of  John  Dufl^  and  Sons  a 
composition  on  the  whole  of  his  debt,  as  he  miglit 
have  received  such  composition  but  for  his  own 
wilful  default  or  neglect,  and  credit  ought  to  have 
been  given  to  the  Appellant  for  such  composition 
by  Robert  Orr,  before  he  had  a  right  to  have 
recourse  to  the  separate  estates  of  the  Appellant 

The  Appellant  stood  in  the  relation  of  a  surety. 
The  composition  deed  operated  as  a  discharge  of 
the  principal  debtor,  and  consequently  of  tlie 
surety.*  The  securities  given  to  Robert  Orr,  if 
they  should  be  permitted  to  operate  after  the  deed 
of  composition,  would  be  a  fraud  upon  the  other 
creditors-t 

For  the  Respondents. 

•  Exparte  Glendinningy  Buck,  517. 
f  Exparte  Sadler,  ISVes, 52. 
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'  The  agreements  were  founded  in  justice  and  1331. 
good  faith,  and  were  concluded  by  the  Appellant 
Cornelius  Duffy  and  the  other  parties  thereto, 
freely  and  deliberately,  and  with  a  full  knowledge 
of  all  the  circumstances  of  the  case^  and  after  the 
state  of  the  accounts  between  the  firm  of  Duffy 
and  Sons  with  the  creditors  thereof,  and  especially 
with  the  Respondent  Robert  Orr,  had  been  inves- 
tigated and  ascertained ;  and  the  deeds,  and  par- 
ticularly the  deeds  of  the  5th  of  November,  1814, 
the  18th  of  September,  1817,  and  the  6th  of 
November,  1817f  were  executed  by  the  Appellant 
and  the  other  parties  thereto  freely  and  deliberately, 
and  with  a  full  knowledge  of  the  tenor  and  effect 
thereof,  and  of  the  nature  of  the  arrangements  to 
be  thereby  completed;  and  the  arrangements  were 
beneficial  to  the  Appellant  and  the  partners  in  the 
firm  of  Duffy  and  Sons,    . 

.  All  parties,  and  especially  the  Appellant,  acqui- 
esced in  the  arrangements  during  several  years, 
and  took  advantage  of  the  provisions  of  the  deeds, 
and  cafried  the  same  into  effect;  and  all  parties, 
except  the  Appellant,  continue  to  acquiesce  therein 
and  are  satisfied  therewith. 

If  the  deed  of  compromise  of  the  18th  of 
September,  181 7»  and  the  subsequent  deeds  of  the 
t)th  of  November,  1817,  were  prejudicial  to  the 
interests  of  any  persons,  the  creditors  of  the  firm 
of  Duffy  and  Sons  could  alone  be  prejudiced 
thereby;  and  no  injury  could  be  sustained  by  the 
Appellant,  one  of  the  partners  in  the  insolvent 
firm. 

The  Respondent  Robert  Orr,  for  the  purpose  of 
having  a  final  end  put  to  all  matters  of  account 
between  the  parties,  yielded  a  considerable  por- 
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1831.       tion  of  his  rights;   and   the   Appellant  and  all 
parties  having  acted  for  a  number  of  years  upon 
»•  the  contracts  and  deeds,  the  same  could  not,  at  a 

period  so  distant  from  that  at  which  they  were 
entered  into,  be  annulled  without  great  prejudice 
to  those  who  had  acted  upon  the  same,  and 
without  injustice,  more  especially  to  the  Respond- 
ent Robert  Orr. 

The  Appellant  has  no  interest  to  question  the 
validity  of  the  transaction,  having  assigned  his 
right,  and  interest  in  the  partnership  concern  to 
J.  Du%,  who,  upon  the  agreement  for  compo- 
sition, became  answerable  for  payment  of  the 
amount  to  the  creditors.  This  could  be  no  fraud 
upon  the  other  creditors,  for  they  signed  the  deed 
after  Robert  Orr,  and  could  not  avoid  having 
notice  of  the  reservation  of  his  right  to  the  secu- 
rity which  was  annexed  to  his  signature.  This 
makes  the  transaction  valid  within  the  authorities 
cited. 


For  the  Appellant,  Sir  Edward  Sugdkn  and 
Mr.  Lynch. 

For  the  Respondent  Robert  Orr,  Mr.  Pepys 
and  Mr.  Swanston. 


The  decrees  of  the  Court  below  were  affirmed, 
principally  on  the  ground  of  acquiescence  and 
want  of  interest  in  the  Appellant 

Judgment  affirmed. 
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ENGLAND. 

(court  of  exchequer.) 

Robert  Hicks  and  Richard  Wil-  \    .      ... 

I  Appellant $; 

LIAMS J 

John  Morant,  Esquire  -     .     .    -     'Respondent. 

By  the  act  42  G.  3.  c.  116.  «.98.,  it  is  required  that,  upon  a 
sale  of  lands  for  the  redemption  of  the  land  tax,  the  pur-i 
chase-money  should  be  paid  into  the  Bank  of  England,  to  the 
account  of  the  commissioners  for  the  liquidation  of  the 
national  debt,  and  no  discharge  from  the  land  tax  is  obtained 
until  the  money  is  so  paid. 

In  the  year  1800  the  guardians  of  M.,  an  infant,  under  the 
powers  of  this  act,  sold  lands  belonging  to  him  for  the  re- 
demption of  the  land  tax ;  the  purchase-money  was  paid  by 
H.,  the  purchaser,  into  the  hands  of  solicitors,  who  were 
employed  professionally  both  by  the  guardians  and  the  pur- 
chaser, and  remained  in  their  hands  until  1807,  when  M. 
came  of  age,  and  his  guardian  accounted  with  him-;  and 
afterwards  he  settled  accounts  with  the  solicitors  to  whom 
the  purchase-money  had  been  paid,  and  took  a  security  for  a 
balance  due  to  him,  in  which  the  purchase-money  was  in- 
cluded. Under  these  circumstances  the  money  was  not  paid 
into  the  bank  according  to  the  act,  and  H.  continued  to  pay 
the  land  tax  upon  the  premises  purchased  by  him.  No  pro- 
ceedings were  taken  on  either  side  until  1825,  when  M. 
brought  an  ejectment  to  recover  possession  of  the  premises; 
and  the  devisee  and  trustees  under  the  will  of  H.,  who  was 
*  dead,  filed  a  bill  to  restrain  the  proceeding  at  law. 

Held,  principally  on  the  ground  that  H.  continued  to  pay  the 
land  tax,  that  he  could  have  no  relief  in  equity. 


Jlk  January,  1826,  the  Appellants,  together  with 
Charles  St.  Barbe,  since  deceased,  exhibited  their 
bill  of  complaint  in  his  Majesty's  Court  of  £x- 
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183 1 »^      chequer  at  Westminster,  against  the  Respondent, 
thereby  stating  in  substance  as  follows :  -— 

John  Morant  by  his'  will,  dated  the  2d  day 
of  December,  1791,  and  a  codicil  dated  the  11th 
day  of  May,  1793,  appointed  the  Reverend  Las- 
celles  Iremonger,  and  Charles  Shard,  to  be  joint 
executors  and  trustees  with  his  wife,  and  also  with 
her  to  be  guardians  of  the  persons  and  estates  of 
his  children. 

In  the  year  1793,  John  Morant  died  j  he  left 
the  Respondent,  John  Morant,  his  eldest  son  and 
heir  at  law,  then  an  infant,  him  surviving;  the 
testator  was,  at  his  death,  seised  of  in  fee  simple 
or  otherwise  entitled  to  divers  manors,  lands,  and 
hereditaments,  situate  in  the  parish  of  Ringwood, 
in  the  county  of  Southampton ;  and  upon  the  tes- 
tator's death,  John  Morant,  the  son,  became  seised 
in  fee  simple  of  or  otherwise  absolutely  entitled 
to  the  said  manors,  lands,  and  hereditaments  as 
heir  at  law  of  the  testator,  and  he  likewise  became 
possessed  of  considerable  personal  estate  as  one  of 
the  children  of  the  testator;  upon  the  death  of 
the  testator,  Elizabeth  Mary  Morant,  the  Reverend 
Lascelles  Iremonger  and  Charles  Shard  became 
and  were  guardians  of  John  Morant  during  bis 
minority,  and  they  duly  proved  the  will  and  codicil 
in  the  proper  Ecclesiastical  Court 

Elizabeth  Mary  Morant  shortly  afterwards  died, 
and  Lascelles  Iremonger  and  Charles  Shard  con* 
tinned  to  act  as  the  guardians  of  the  person  aod 
estate  of  John  Morant  up  to  the  time  of  his  attain- 
ing twenty-one,  which  happened  in  the  year  1807; 
Lascelles  Iremonger  and  Charles  Shard,  as  such 
guardians,  took  on  themselves  the  whole  manage- 
ment of  the  lands  and  hereditaments  of  John 
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Morant,  and  entered  into  the  possession  thereof,  issi. 
and  received  the  rents  and  profits  thereof;  and 
in  or  about  such  guardianship  and  management, 
Lascelles  Iremonger  and  Charles  Shard  employed 
Messrs.  Harbin  and  Hooper,  of  Ringwood,  as  their 
solicitors ;  in  the  year  1800,  Lascelles  Iremonger 
and  Charles  Shard,  as  such  guardians  and  trustees, 
resolved,  under  and  by  virtue  of  the  powers  given 
l)y  the  acts  then  in  force  concerning  the  redemptiorl 
and  sale  of  land-tax,  to  sell  certain  parts  of  the 
lands  and  hereditaments  situate  in  the  parish  of 
Ringwood,  for  the  purpose  of  redeeming  the  land- 
tax  on  the  lands  and  hereditaments ;  they  employed 
Harbin  and  Hooper  in  carrying  into  execution  the 
said  resolution,  and  through  their  said  solicitors, 
in  conformity  to  the  land-tax  acts,  contracted  and 
agreed  with  the  then  commissioners  for  the  redemp- 
tion and  purchase  of  the  land-tax  chargeable  on  the 
said  lands  and  hereditaments  in  the  parish  of  Ring- 
i^irood,  at  a  certain  price ;  for  the  purpose  of  raising 
the  money  necessary  for  such  purchase,  Lascelles 
Iremonger  and  Charles  Shard,  as  such  guardians 
and  trustees,  in  pursuance  of  the  powers  contained 
in  the  acts  for  the  redemption  and  sale  of  the  land- 
tax,  proceeded  to  put  up  for  sale,  by  auction^ 
divers  parts  of  the  said  lands  and  hereditaments, 
and  Harbin  and  Hooper,  as  the  solicitors  of  Las- 
celles Iremonger  and  Charles  Shard,  conducted  the 
sale  thereof,  and  accordingly  Lascelles  Iremonger 
and  Charles  Shard  (as  guardians  and  trustees), 
through  their  solicitors,  Harbin  and  Hooper,  on 
the  23d  of  December,  1800,  put  up  to  sale  by 
public  auction,  at  the  Crown  Inn  in  Ringwood^ 
divers  parts  of  the  lands  and  hereditaments^  in 
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1851.  eighty-six  lots;  and  Harbin  and  Hooper,  as  soli* 
citors  of  Lascelles  Iremonger  and  Charles  Shard, 
caused  hand-bills  and  advertisements,  notifying 
such  sale,  to  be  distributed,  which  were  in  part  in 
the  words  and  figures,  or  to  the  effect  following; 
that  is  to  say,  *<  Ringwood,  Hants.  To  be  sold  by 
"  Auction,  on  Tuesday  the  23d  of  December, 
"  1800,  at  two  o'clock  in  the  afternoon,  at  the 
•*  Crown  Inn,  Ringwood^  under  the  authority  of 
"  the  commissioners  for  the  redemption  of  the 
*<  land-tax,  subject  to  such  conditions  of  sale  as 

will  then   be   produced,  the   under-menti<med 

estates  (describing  them).  For  further  particulars, 
<<  apply  (by  letter  post-paid)  to  Messrs.  Harbin 
•*  and  Hooper,  Ringwood,  Hants." 

The  bill  further  stated,  that  Harbin  and  Hooper, 
as  the  solicitors  of  the  guardians  and  trustees^ 
caused  particulars  and  conditions  of  sale  to  be 
drawn  up  and  published,  for  the  purpose  of  s\xA 
sale ;  and  tliat  by  such  conditions  of  sale  it  was 
expressed,  that  the  purchasers  were  to  pay  to 
Harbin  and  Hooper,  the  vendor's  solicitors,  a 
deposit  of  20  per  cent  on  the  amount  of  the  pur- 
chase-money, and  that  the  said  solicitors  should 
prepare  the  conveyances  at  the  expense  of  the  pur* 
chasers,  and  that  the  residue  of  the  purchase-mcmey 
should  be  paid  to  Harbin  and  Hooper  on  or  before 
a  day  therein  named ;  and  that  by  such  particulars 
of  sale  it  was  expressed,  that  the  premises  therein 
mentioned  were  sold  by  the  guardians  and  trustees 
of  John  Morant,  and  under  the  direction,  or  with 
the  consent  of  the  commissioners  for  the  redemp* 
tion  of  the  land-tax. 

The  bill  further  stated,  that  the  said  parts  of  tb« 
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said  lands  and  hereditaments  were  put  up  for  sale       18S1. 
by  auction^   and  that  Robert  Hicks  became  the 
purchaser  of  the  premises  comprised  in  lot  82.,  at  ». 

the  price  of  138/.,  and  paid  down  to  Harbin  and 
Hooper,  the  vendor's  solicitors,  the  sum  of  30/.  as 
a  deposit,  and  signed  a  memorandum  of  agreement, 
whereby  he  promised  to  complete  his  contract 
upon  the  terms  and  stipulations  specified  in  the 
conditions  of  sale ;  and  that,  in  further  pursuance 
of  the  said  conditions  of  sale,  Harbin  and  Hooper 
caused  the  conveyance  of  the  premises  comprised 
in  lot  82.  to  be  prepared  and  engrossed,  and  such 
conveyance  bore  date  the  1st  of  July,  1803,  and 
was  expressed  to  be  made  between  Lascelles  Ire- 
monger  and  Charles  Shard,  trustees,  &c.  of  the 
first  part,  Charles  Shaw  Lefevre  and  Lovelace 
Bigg  Wither,  two  of  the  commissioners,  &c.  of  the 
second  part,  the  said  Robert  Hicks  of  the  third 
part,  and  Barnabas  Hicks,  a  trustee  for  Robert 
Hicks,  of  the  fourth  part ;  and  that,  in  the  year 
1803,  such  conveyance  was  duly  executed  by  the 
parties  thereto  ;  and  that,  by  such  conveyance,  the 
premises  comprised  in  lot  82.  were  conveyed  to 
Robert  Hicks,  his  heirs  and  assigns;  and  that, 
upon  or  before  the  execution  thereof,  Robert 
Hicks,  pursuant  to  the  said  conditions  of  sale,  paid 
to  Harbin  and  Hooper  the  sum  of  108/L,  the  re- 
sidue of  the  purchase-money,  for  the  purpose  of 
being  paid  into  the  Bank  of  England,  together  with 
the  expenses  of  the  said  conveyance ;  and  that 
the  said  conveyance  was  afterwards  delivered  to 
Robert  Hicks,  and  that  the  said  purchase  of  the 
said  Robert  Hicks  was  in  manner  aforesaid  com- 
pleted, and  that  the  purchase-money  of  the  said 
lot  82.  was  in  fact  received  by  the  said  Messrs.  Har. 
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1831.       bin  and  Hooper,  as  the  agents  and  solicitors  of  tbe 
said  Lascelles  Iremonger  and  Charles  Shard. 

That  the  purchases  of  the  other  lots  were  in 
like  manner  executed,  and  that  the  respective  pur- 
chasers entered  immediately  into  the  possession  of 
such  parts  thereof  as  were  then  in  possession,  and 
of  such  parts  as  were  only  reversionary,  according 
as  the  same,  from  time  to  time,  came  into  pos> 
session ;  and  that  in  or  about  the  said  year  1800, 
the  said  Robert  Hicks  entered  into  possession  of 
the  premises  so  purchased  by  him. 

The  bill  further  stated,  that  in  the  year  1807f 
the  said  Respondent  attained  his  age  of  twenty- 
one  years;  and  that,  shortly  after  he  attained 
twenty-one,  Lascelles  Iremonger  and  Charles  Shard 
rendered  to  him  some  account  of  their  dealiiigs, 
acts,  and  transactions,  as  such  guardians,  trusteesi 
and  executors,  and  some  accounts  were  setded 
between  them ;  and  the  Respondent  then  becamei 
or  was  previously  fully  acquainted  with,  the  said 
sale,  by  the  said  Lascelles  Iremonger  and  Charles 
Shard,  and  with  the  employment  of  the  said  Messrs. 
Harbin  and  Hooper,  as  their  solicitors,  in  respect 
of  such  sales ;  and  the  Respondent,  after  his  at; 
taining  twenty-one,  and  for  many  yeai-s  aft;erwardS| 
employed  Harbin  and  Hooper  as  his  solicitors,  and 
in  the  management  of  his  manor  and  lands  at 
Ringwood ;  and  by  the  means  aforesaid,  the  Re- 
spondent was  aware  that  parts  of  the  lands  and 
hereditaments,  in  the  parish  of  Ringwood,  had 
been  sold  and  conveyed  by  Lascelles  Iremonger 
and  Charles  Shard,  through  the  agency  of  Messrs. 
Harbin  and  Hooper,  for  the  redemption  of  the 
land-tax ;  and  that,  shortly  after  John  Morant 
attained  twenty-one,  he  was  led  to  believe  that  the 
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purchase-monies  which  had  been  paid  by  Robert  IBS  I. 
Hicks  and  the  respective  purchasers  of  the  several 
lots  to  Harbin  and  Hooper,  as  tiie  agents  of  ^j' 
Lascelles  Iremonger  and  Charles  Shard,  had  not 
been  a]l  paid  by  them  into  the  Bank  of  England, 
but  had  either  been  paid  or  allowed  in  account  to 
John  Morant,  or  had  been  retained  by  Harbin  and 
Hooper  to  their  own  use ;  and  that  Respondent 
treated  the  monies  so  received  by  Harbin  and 
Hooper,  and  not  paid  into  the  Bank,  as  a  debt  due 
to  him,  the  Re^ondent ;  and  that  the  Respondent 
did  not  inform  Robert  Hicks  and  the  other  pur- 
chasers of  such  retainer  of  the  monies,  but  on  the 
contrary  required  Mr.  Charles  Harbin  (Mr.  Hooper 
being  Uien  a  bankrupt)  to  pay  him  the  purchase- 
monies  which  they  had  received,  and  which  they 
had  not  paid  into  the  Bank  of  England,  or  to  give 
him  security  for  the  same ;  and  that,  in  the  year 
181S,  the  Respondent  obtained  irom  Charles  Har- 
bin some  mortgage  securities  or  security,  for  the 
repayment  of  the  monies  so  received  and  not  duly 
aj^lied  by  Harbin  and  Hooper ;  and  that  in  and 
by  such  mortgage  securities  or  security,  it  was 
stated  that  a  sum  of  466/.  I5s.  was  due  and  owing 
fit>m  Charles  Harbin  to  John  Morant,  on  the  ba- 
lance of  the  account  of  Charles  Harbin  relative  to 
die  purchase*monies  of  certain  hereditaments  and 
premises  in  the  parish  and  manor  of  Ringwood, 
sold  to  various  persons,  under  the  act  passed  for 
die  .  redemption  of  the  land-tax ;  and  that  John 
Morant  had  consented  to  let  the  sum  of  466/.  15s. 
so  due  to  him  remain  on  security  of  the  heredita- 
ments therein  mentioned,  or  to  that  effect ;  and 
that  such  statement  referred  to  the  lands  and  here- 
ditament^  so  sold  by  auction  as  aforesaid,  and  that 
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1831..  such  sum  of  466^  15^.  included  the  purchase* 
money  of  Robert  Hicks,  or  was  the  bidance  of  all 
the  purchase-monies  retaiiied,  and  that  such  ao* 
count  or  balance  was  in  the  Respondent's  pos- 
session; and  that  such  securities  had.  either  beeo 
enforced  and  satisfied,  ot  that  the  equity  of  re* 
demption  of  the  mortgaged  premises  had  been  con- 
veyed to  the  Respondent  by  Charles  Harbin^  and 
a  release  of  the  mortgage  debt,  including  such 
purchase-money,  had  been  executed  by  the  Re- 
spondent to  Charles  Harbin,  and  that  the  Respond- 
ent treated  the  purchase-monies  Jio  jreceived,  and 
not  duly  applied,  as  a  debt  due  from  Harbin  $oi 
Hooper^  or  one  of  them»  to  himself  ^  and  that  the) 
Respondent  never  made,  pr  caused  to  be:madc^ 
any  communication  in  respect  thereof,  to ,  Robert 
Hicka  during  his  life^ .  and  that  Robert  'Hic]fi9  Ph 
mained  unto  his  death,  in  April,  18^9,:  wholly 
ignorant  of  any  such  retainer  and  misappj^atioii 
of  the  purchasewmonies  by  the  said  vendor's:  so^ 
licitors* 

The  bill  further  stat^  that  Mr  Apdl,  W^ 
Robert  Hicks  died»  and  .that  he  iiMtde  and  pi^i 
lished  his  will  and.  testament  in i: writings  ^jbii^ 
cuted  and  attested  iathe(,  manner.  r^uiriBd  by  JhW: 
for  devising  freehold -estates,  and: thereby  devised 
to  the  Appellants^  and  Charles  :St.  Barbe^..WGt^ 
deceased,:  and  Barnabas  Hicbv  who '  djj^d  iA.  tb^, 
testator's  lifetime,  their  heirs  and  assigM»  aH  }». 
freehold  estates,  and  thereby  appointed  :tbj%Appe^. 
lants,  and  the  said  Charles  St;  Barhe  and  Barnabflff. 
Hicks,  his  executors;  and  that  he  made  a  codicil' 
to  his  will,,  but.  did  not.  thereby  alter,  .or  :revdu^ 
any  of  the  aforesaid  dispositions:  made  by  hiajwii^. 
aad  tl»t  shortly  after,  his  death,  the  AppeilafiCi 
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<hi]y  proved  the  said  will  and  codicil  in  the  proper  18S1. 
Ecclesiastical  Court;  and  that  the  Appellimts  a» 
I  wcfa  devisees  had  been  and  were  then  by  them* 
I  selves  or  their  tenants  in  possession  of  the  said 
I  pt^mises  comprised  in  lot  82.,  but  that  the  Re- 
I  apondenty  in  December,  1825,  commenced  actions^ 
E  of  ^ejectment  for  the  recovery  of  the  premises  com*t 
r    imsed  in  lot  82* 

t  :  The  biH  charged  that  Lascelles  Iremonger  ai)id 
Charles  Shards  or  Harbin  and  Hooper,  caused  the 
Bttpondent,  after  he  attained  twenty-one,  to  be 
infonBed  of  the  circumstances  of  the  sales ;  and 
ttffid'the  Respondent,  since  he  attained  twenty- 
ao^' had  in  many  respects  confirmed  and  recog^-^ 
nifled  the  acts  of  his  guardians  in  respect  thereof, 
SQd  that  he  never  made  any  communication  or 
application  in  respect  thereof  to  Robert  Hicks 
during  his  life,  or  to  the  Appellants  and  Charles- 
St*  Barbe  since  his  death,  until  the  month  of 
August^  1824^  when  the  Respondent's  solicitor 
Aenrainded  the  production  of  the  purchaser's  con<^ 
tniets  and  other  documents ;  and  that  the  Re^ 
spondent  did  not  inform  Robert  Hicks  that  he  the 
Bie^porident  should  endeavour  to  rescind  the  con- 
veyance, so  as  to  enable  him  flie  said  Robert 
Hieka  to  recover  the  money  he  had  paid  in  respect 
tbereof,  but  on  the  contrary  the  Respondent  ac^ 
^pnesdsd  in  the  payment  of  Robert  Hicks's  pur- 
chase-monies to  Messrs.  Harbin  and  Hooper  for 
liiittjt  years  after  he  the  Respondent  was  awitre 
ilult'  the  piirdiase-money  of  Robert  Hicks  bad 
been  received  by  Messrs.  Harbin  and  Hooper,  and 
kad  not  been  invested  in  the  Bank,  and  treated 
the  same  as  a  debt  due  to  himself  j  that  William 
Hdoper  had  since  become  bankrupt,  and  Charles 
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18S1.  Harbin  was  not  in  a  condition  to  repay  such  pur- 
chase-monies, or  any  part  thereof,  and  that  the  Re- 
spondent had  or  has  in  his  possession  and  power 
the  particulars  and  conditions  of  sale. 

The  prayer  of  the  bill  was,  that  the  said  Respond- 
ent  might  be  decreed  to  confirm  the  said  purchase 
made  by  the  said  Robert  Hicks  under  the  cir- 
cumstances aforesaid,  and  might  execute  all  such 
deeds  as  might  be  necessary  or  proper  for  that 
purpose  i  or,  if  the  Court  should  be  of  opinion 
that  the  same  ought  to  be  confirmed,  then  that  the 
said  Respondent  might  be  decreed  to  repay  to  the 
Appellants  and  the  said  Charles  St.  Barbe,  or  such 
of  them  as  the  said  Court  should  direct,  the  pur^ 
chase-monies  of  the  said  lot  82.,  and  interest  there- 
on ;  and  that  the  said  Respondent  might  be 
restrained  by  the  injunction  of  the  said  Court  fix)Qi 
prosecuting,  or  causing  to  be  prosecuted,  the  said 
action  at  law  so  commenced  as  aforesaid^  and  froiiir 
commencing  or  prosecuting  any  other  action  at 
law  for  the  recovery  of  the  said  premises  comprised 
in  lot  82.,  or  in  respect  of  the  matters  aforesaid^ 
and  for  general  relief. 

Pursuant  to  an  order  of  the  Courts  bearing  date 
the  28th  day  of  January,  1826,  an  injunction  issued 
to  restrain  the  Respondent  from  proceeding  at  law 
against  the  Appellants,  and  the  said  Charles  St 
Barbe,  touching  the  matters  in  the  said  bill  men^ 
tioned. 

The  Respondent,  on  the  11th  of  October,  1826^ 
put  in  his  answer  to  the  bill,  and  thereby  admitted 
the  sale  in  December,  1800,  and  the  circumstances 
attending  it  He  said  (amongst  other  things)  that 
he  had  been  informed,  and  believed,  that  at  and 
for  a  considerable  time,  both  before  and  after  the 
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time  of  the  sale,  Harbin  and  Hooper  were,  and  18S1. 
acted  as  the  solicitors  of  Hicks.  He  said  that,  to 
the  best  of  his  recollection  and  belief,  he  never 
saw  the  conditions  of  sale,  and  did  not  know  the 
contents  thereof;  but  in  case  the  contents  of  such 
conditions  were  to  the  effect  stated  in  the  bill,  he 
sobmitted  that  they  were  totaUy  repugnant  to  the 
provisions  of  the  land  tax  redemption  acts,  and 
that  the  sales  effected  thereunder  were  absolutely 
.void. 

The  Respondent  further  stated,  that  he  had 
heard  and  believed  that  Hooper  obtained  from 
Richard  Raggett,  the  clerk  of  the  commissioners 
specially  appointed  for  the  sale  and  redemption  of 
the  land  tax,  the  form  of  a  conveyance  adapted  to 
a  sale  under  the  land  tax  redemption  acts,  and 
prepared  a  conveyance  of  the  premises  comprised 
in  lot  82.,  and  caused  the  same  to  be  engrossed 
as  one  of  the  attomies  of  Hicks ;  and  that  Harbin 
and  Hooper  charged  Hicks  for  the  same  in  their 
bill  against  him;  but  he  did  not  know  whether 
Harbin  and  Hooper  caused  the  said  conveyance 
to  be  prepared  and  engrossed  in  pursuance  of  the 
said  conditions  of  sale,  or  any  of  them.  He  stated 
that  he  did  not  know  or  believe  that  the  said  con- 
veyance was  ever  duly  executed  and  delivered  by 
any  of  the  parties  thereto ;  but  he  had  heard,  and 
it  might  be  true,  for  all  he  knew  or  believed  to 
the  contrary,  that  the  same  was  signed  and  sealed 
by  the  several  parties  in  the  bill  in  that  behalf 
mentioned,  in  or  about  the  year  1803 ;  and  that, 
by  such  conveyance,  the  premises  comprised  in 
lot  82.  were  purported  to  be  conveyed  to  Robert 
Hicks,  his  heirs  and  assigns ;  but  he  believed  that 
the  said  conveyance,  after  the  same  had  been 
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1831.  signed  and  sealed  as  aforesaid,  remained  in  the 
hands  of  Harbin  and  Hooper^  or  one  of  tkem,  ud« 
•;^  ddivered,  and  in  trust  for  all  parti^  until  the 
(Mirchase'money  should  be  duly  paid  and  implied 
according  to  the  directions  of  tiie  land  tax  re- 
demption acts  i  and  that  on .  or  about  the  29th  of 
October,  1803,  Hicks  paid  the  sum  of  1082.,  beiog 
the  residue  of  his  said  piUrchase-money^  to  Hooper 
(who  was  one  of  his  own.  attomtes)^  for  the  pur- 
pose of  having  the  same,  together  with  the.. said 
former  sum  of  SOL,  paid  into  the  Bank  ofiEngland; 
and  that,  at  the  same  time.  Hicks  paid  to  Hoq)er 
the  sum  of  10/.  165.  9^,  in  respect  of  the  expaues 
of  the  conveyance,  which,,  nevertheless,  remaioed 
in  the  hands  of  Haii^in  and  Hooper,  or  one  of 
them,  as  the  Respondent  believed,  in  trust  as 
aforesaid. 

The  Respondent,  by  his  answer,  further  stated, 
that  he  did  not  know  or  believe,  and  to  the  best 
of  his  knowledge,  information,  and  ^belief  he  de^ . 
nied,that  the  conveyance  was  at  any itime  delivered 
by  any  one  to  Hicks,  or  ^to  any^person  onhii 
behalf,  or  that  the  said  purchase  of  Hicks  was  in 
manner  in  the  said  bill  mentioned,  or  .iit  any  other 
manner  completed ;  or^  that  the  purchase-money  of 
the  said  lot  8S.  was  in  fact  received  by  Harbin 
and  Hooper,  or  either  of  them,  as  the  soliciton 
and  agents  of  Iremonger  and  Shard,  or  eillier  of 
them,  any  otherwise  than  as  therein. rnenlionedj 
or  that  the  receipt  by  such  agentsvor  aoUciton 
must  be  Gon&idered  as,  or.wastheii'eoeipt  theteo^ 
by  Iremonger  and  Shard  and  the  Respondent,  or 
an}^  or  either  of  them } :  but  he  believed  that 
Hooper,   who  was  ope^  of  the.  solicitors  of  Ire- 
monger and  Shard,  and  u3mo  *  one  of  the 
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of  Hicks,  and  who  wa&  also  in  constant  qpmmuni-  JkS3l. 
faaitiDn  with '  Raggett,  the  ^officer  of;  the:  comriHS- 
fficmers  for  .the  sale  and  .redemption,  of  the  'land 
tax,  recetved  the  purchase-money  from  Hicks,  as 
tiie  solicitor  of  Hicks,  upon  some  promise  or  un- 
dertaking to  i^ply  the  samd  in  the  manner  re» 
quired  by  the  acts  for  the  iedemption  of  the  land 
taat.-  !'  ■  '  .  '"s:  •  '•  .'  '■•  ■■  •»  . 

The  Respondent  further  stated  (amongst  other 
things),  that  having  discovered  the  irregulartty^  and 
invalidity  of  the  said  sales,  he  proposed  to  coilfinn 
the  same  on  just  and  reasonable  terms,  and  entered 
into  negotiation  with  the  several  purchasers  of  the 
lots  which  had  fallen  into  possession,  or  the  per* 
sons  interested  in  such,  several  purchases,  for  that 
purpose ;  and  that  the  Eespondehf,  having  come 
to  ^eements  with  all  the  i  persons  interested  in 
8uch  purchases,  except  the  appellants  and  their 
late  co-trustee,  had  executed  deeds,  whereby  he 
bad  confirmed  the  sale  of  JtU  the  lots  sold,  except 
lot  82.,  and  except  lots  43.  51.  28.  74.  and  8., 
which  were  still  held  &r  lives. 

The  Respondent  further  said,  that  shortly  after 
bis  attaining  twenty-one,  Iretnonger  and  Shard,  as 
as  guardians  of^  his  real  estate^i  and  trustees  ^  his 
fiersond  estate,  had  rendered  to  :>bim-anraccount 
i6  respect  of  their  acts,  deatiog,  and  transactions, 
as  guardians  and  executors^  and  that  such  ac- 
count was  shortly  afterwards,  and  in  the  year 
%W^  settled  between  them ;  and  that  tiie '!Re- 
^pondent  was,  about  tb^  time  the  said  acooutit  was 
so  settledr  first  informed  ^  by  Iremonger  and  Shar^ 
or  one  of  them,  of  the  said  sales  fi[»r;1;he  rddemp^ 
tion^of  the  land  tax ;  but  he  said,  thitt  the  inform^ 
9tion  which  -he  theo  received  respecting  such  sal^ 
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18S1.      was  very  imperfect,  and  by  no  means  of  such  a 
nature  and  extent  as  to  enable  him  to  understand 
the  transaction ;  and  although  he  knew  that  sudi 
sales  had  been  made,  he  was  not  informed,  and 
did  not  know,  that  the  same  had  been  irr^ularly 
and  improperly  conducted.    The  Respondent  also 
said,  that  he  conceived  and  believed  that  such  of 
the  said  purchase-monies  as  were  paid  to  Haibin 
and  Hooper,  were  not  paid  to  them  as  the  agents 
of  the  vendors,  Iremonger  and  Shard,  but  were 
paid  to  them  for  the  purpose  <^  being  paid  into 
the  Bank  of  England ;  and  he  further  said  (amongst 
other  things),  that  in  accepting  the  said  mortgage 
security  of  the  6th  of  March,  1813^  he  never  in- 
tended to  exonerate  any  of  the  parties  who  were 
or  might  be  liable  to  pay  the  said  sum  of  466JL 15^;; 
and  he  submitted  that  he  ought  not,  by  reason  of 
the  said  mortgage,  to  be  considered  as  having 
treated  the  said  sum  of  466/.  15s.  merely  as  a  dAi 
due  from  Harbin  and  Co.  to  himself;  and  unkas 
be  could  be  so  considered,  he  denied  that  he  £d 
in  any  manner,  or  by  any  act,  treat  the  purchase 
monies  so  received,  and  not  paid  into  the  baok 
as  aforesaid,  ais  a  debt  owing  from  Harbin  and 
Hooper,  or  either  of  them,  to  himself. 
.-'  The  Respondent  also  said,  that  he  believed  that 
Hicks,  although  he  well  knew  that  the  said  lands 
and  hereditaments  were  sold  for  the  purpose  ci 
redeeming  the  lan4  tax,  nevertheless,   after  he 
took  possession  of  the  premises  comprised  in  lot 
82.,  paid  land  tax  in  respect  thereof;  and  that 
Hicks  and  the  others  of  the  said  purchasers  were 
perfectly  .aware  that  the  purchase-monies  paidby 
them  to  Hopper  were  retained  by  him,  or  by  Hac- 
bin  and  Hooper,  and  were  not  paid  into  the.Bank; 
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and  he  submitted,  that  it  was  the  duty  of  Hicks,  1831. 
who  had  not  obtained  his  conveyance,  to  see  that 
the  purchase-money,  which  he  had  placed  in  the 
hands  of  his  own  solicitor,  was  duly  paid  and 
applied  to  and  for  the  purpose  for  which  the  said 
lands  and  hereditaments  were  sold ;  and  that  the 
non-payment  of  his  purchase-money  into  the  Bank 
of  £ngland  ought  to  be  attributed  to  the  laches 
ami  neglect  of  Hicks. 

The  Respondent  further  said,  that  to  the  best  of 
his  knowledge  and  belief  Hicks  did  not  remain, 
up  to  his  death  in  April,  1823,  wholly,  or  in  any 
d^^ee  ignorant  of  the  retainer  and  misapplication 
of  the  purchase-monies,  or  any  part  thereof,  by 
Harbin  and  Hooper,  or  either  of  them.  And,  on 
the  contrary,  he,  the  Respondent,  had  been  in- 
formed and  believed,  that  Robert  Hicks,  many 
years  prior  to  the  acceptance  of  the  security  by 
the  Respondent  in  the  year  1813,  and  up  to  the 
time  of  his  death,  perfectly  well  knew  that  such 
purchase-money  had  never  been  paid  into  the 
Bank  of  England  by  Harbin  and  Hooper,  or  either 
of  them  ;  but  that  the  same  had  been  misapplied 
by  them,  or  one  of  them.  He  denied,  to  the  best 
of  his  knowledge  and  belief,  that  Hicks  did,  up  to 
tiie  time  of  his  death,  or  at  any  other  tim^  rely  on 
the  vendor's  solicitors,  or  either  of  them,  having 
jHToperly  disposed  of  the  monies. 

The  Respondent  further  stated  (amongst  other 
things)  that  he  believed  that  Iremonger  rarely,  if 
ever,  personally  acted  in  the  management  of  the 
Respondent's  estates,  or  in  the  said  sales;  and 
that  he  did  not  give  any  information  to  the  Re- 
spondent in  respect  thereof:  but  that  Shard  did, 
at  or  about  the  time  when  the  Respondent  attained 
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the  age  of  twenty-one  years,  cause  the  Rjespondat 
to  be  informed  in  some  degree,  but  veiy  impe^ 
fectly,  of  the  drcuoistances  of  the.  said  saks;  mi 
that  Haifain  and  Hoaper,  ..or  they  aind  Fem 
and  Loggen,  had  been  employed  as  their  solicilRi 
in  respect  thereof.  He  said  that  he  did  not  km 
or  believe  that  Iremonger  and  Shard  did  lato 
tionally  conceal  or  suppress  the  said  circumfltmc^ 
or  any  of  them,  from  him  ;  but  he  believed  dA 
Iremonger  and  Shard  were  kept  by  Harbin  unI 
Hooper  in  a  great  degree  ignorant  of  the  lol 
state  of  the  said  saled,  and  the  receipt  of  tk 
purchase-money. 

The  Respondent  further  said  (amongst  other 
things),  that  he  was  willing,  and  Jie  cnSered  k 
convey  the  premises  comprised  in  lot  82.  to  tk 
Appellants  and  their  late  co-frustee,  on  being  pH 
the  said  purchase-money  or  sum  of  138L,  and  ik 
interest  thereof  at  the  rate  of  4L  per  cent  per 
annum.  And  that  he  was  also  willing,  and  ofiered 
to  permit  the  Appellants  and  their  late  co-trustte 
to  have  all  benefit  or  advantage  which  could  be 
obtained  from  the  indenture  of  further  chaige  of 
the  6th  day  of  March,  1813,  and  to  permit  them 
to  redeem  the  prior  charges  on  tile  said  mortgaged 
premises,  on  their  first  paying  to  him  the  said 
purchase-money,  and  interest  at  the  rate  aforesaid. 

The  answer  was  replied  to,  and  witnesses  were 
examined  on  both  sides ;  and  the  cause  came  on 
to  be  heard  before  the  Lord  Chief  Baron  on  the 
26th  of  May  and  the  12th  of  June,  1829. 

At  the  hearing,  several  passages  from  the  Re- 
spondent's answer  were  read  by  the  Appellants, 
as  evidence  on  their  behalf. 
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They  also  proved  the . following  facts: — That  .1881. 
the  sale  of  the  said  lands  took  jdace  at  the  time  ^''^^^ 
•and  in  the  manner  in  the  bill  alleged ;  that  it  was  ^^^^ 
«i0onducted  by  Messrs.  Harbin  and  Hooper  6s  the 
iagents  of  the  vendors ;  that  Robert  Hicks  was  the 
liurchaser  of  lot  82.  and  paid  138/.,  the  amount  of 
•the .  purchase-money,  to  Hooper ;  that  the  pur« 
^ehase-monies  of .  this  and  other  lots  remained  in 
!the  hands  of  Harbin  and  HoQper,  and  after  the 
dissolution  of  partnership  between  them,  in  the 
jhands  of  Harbin;  that  the  Respondent  having 
attained  his  full  age  in  January,  1S08,  was  soon 
-afterwards .  informed  that  the  sales  in  the  bill  mo- 
tioned, and,^^  among  others,  the. ,  sale  to  Robert 
fiicks^  had  been  made  by.  his  guardians,  and  that 
Jbhe  purchase<»monies  had  been  paid  to.  Harbin  and 
£[oof)er,  and> remained  in.the .hands  of, Harbin; 
that  /Harbin  continued  to  be  employed  as  the 
solicitor  of  the  Respondent  till  July,  182^ir;  l^hat 
in  181)3  the  amount  of  the  purchas€^monies  of  the 
lands  sold  for  the  redempiion  of.  the  land  tat,,  and 
remaining  i  in .  the  hands  of  Harbin,  aoiouoted .  to 
4661.  15s.^  which  was.  stated  by  the  Respondent  to 
have  included  the  siim  of  138/.  paid  by  Robert 
H  icks  $  that  the .  Re^umdent .  required  setuntjy  for 
the  payment,  of  this>  sum  .from  Qarbin ;  that  on 
the  16th  of  March,  1^13,  im  indenture  of  further 
dharge  was  executed,  by  wJiiob^  f£bQr-  reciting  that 
466/.  15s.  was 'due. from  Harbin  to  the  Respondent 
on  the  balance  of  Harbin's  account  relative  to  the 
purchase-monies  of  the  premises  in.Ringwood  sold 
fi)r  the  redemption  of  the  land  tax,  and.  that,  the 
Respondent  had  agreed  to  let  the  said ,  sum  of 
4>66L  15s.  remain  on  the.  security  of  the. pnemises 
therein  mentioned,  it  was  witnessed  that  the  fte^ 
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1881.  mises  therein  described  were  charged  with  and 
should  stand  as  a  security  for  the  payment  of  the 
said  sum  of  466il  15s. ;  that  in  1824  the  Respond- 
ent filed  a  bill  against  Harbin,  in  order  to  foreclose 
the  premises  comprised  in  the  said  securiiy,  and 
also  brought  an  ejectment  to  recover  possession  of 
them ;  that  afterwards  he  agreed  to  take  a  ccmvey- 
ance  of  the  equity  of  redemption  of  the  said  pre> 
mises  from  Harbin,  and  to  release  Harbin  from  aH 
demands  in  respect  of  the  debt  secured  by  mort- 
gage ;  and  that  accordingly  by  an  indenture  dated 
the  10th  of  May,  1825,  Harbin  conveyed  the  equity 
of  redemption  to  the  Respondent,  and  the  £e> 
spondent  released  Harbin  fiom  all  claim  in  respect 
of  the  monies  secured  by  the  mortgage;  that 
during  the  whole  of  this  time  Robert  Uicks^  and 
those  who  claimed  under  him,  remained  in  quiet 
and  undisturbed  possession  of  the  lot  as  the  owners 
thereof;  that  the  Respondent  did  not  during  that 
period  claim  to  have  any  interest  in  the  lands  in 
question,  and  never  made  any  communications  to 
Robert  Hicks,  or  those  who  represented  him,  with 
respect  to  the  purchase-money;  that  Hooper  be- 
came bankrupt  in  December,  1810,  and  that 
Charles  Harbin  was  and  remained  insolvent 

The  evidence,  on  the  part  of  the  Respondent, 
consisted  of  several  exhibits,  and  the  depositions 
of  four  witnesses,  together  with  the  passages  read 
as  above  stated  from  the  answer. 

The  facts  of  Hicks  having  been  aware  of  the 
non-payment  of  his  purchase-money  into  the  Bank 
of  England ;  of  his  having  employed  Harbin  and 
Hooper,  and  afterwards  Hooper,  as  his  solicitors; 
and  of  the  conveyance  having  been  retained  £rom 
him  till  18249  appeared  from  the  evidence  of 
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Harbin.  The  circumstances  under  which  the  IBS\. 
possession  of  the  conveyance  was  obtained  by  the 
Appellants  and  their  late  co-trustee,  appeared  by 
two  letters  from  their  solicitor,  and  by  Harbin's 
evidence.  And  the  fact  of  Hicks  having  been 
assessed  to,  and  having  paid  the  land  tax  for  the 
premises  in  question,  was  proved  by  the  pro-^ 
duction  of  the  land  tax  assessments,  by  the  evi- 
dence of  Richard  Garrett,  and  by  that  of  Harbin 
on  the  ISth  interrogatory.  ' 

'  The  circumstances  under  which  the  mortgage 
security  of  the  6th  of  March,  1813^  was  taken  by 
tbe  Respondent,  and  the  insufficiency  of  the  pro^ 
perty  comprised  in  that  security  to  answer  the 
prior  charges,  were  proved  by  ihe  passages  read 
out  of  the  ^answer,  and  by  the  evidence  of 
Attwood. 

By  the  decree  made  by  the  Lord  Chief  Baron 
on  the  12th  of  June,  1829»  it  was  ordered  that  the 
bill  should  be  dismissed,  and  that  the  injunction 
should  be  dissolved. 
'   The  appeal  was  against  this  decree- 
-  For  the  Appellant, 

•  The  Respondent,  from  the  time  when  he  came 
of  age,  knowing  that  Robert  Hicks  had  some  year» 
before  entered  into  a  contract  with  the  respective 
guardians  for  the  purchase  of  the  before-mentioned, 
fot,  and  had  paid  his  purchase-money  to  the  ag€fnt 
of  the  vendors,  and,  under  the  title  so  acquiiied^ 
had  entered  into  possessicMi  of  the  lot,  acquiesced 
for  more  than  seventeen  years  in  all  that  had  been 
so  done  by  his  guardians,  on  the  one  hand  never 
questioning  or  disturbing  the  possession  of  Robert 
Hicks^  who  had  no  title  except  under  the  said  piur* 
chase^  aad,  on  the  other  hand»  dealing^  with  the 
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18S1.  purchase-money  as  his  own,  and  without  any  cod 
munication  on  the  subject  being  made  to  Robe 
Hicks,  and  thereby  expressly  adopting  the  sii 
contract  of  sale  and  purjchase. 

The  purchase-money  paid  by  Robert  Hid 
being  in  the  hands  of  the  solicitor  and  ago 
of  the  Respondent,  was  for  many  years  treatt 
and  recognized  in  the  dealings  and  accounts  b 
tween  them  as  the  money  of  the  Respondeo 
for  which  his  agent  was  answerable  to  him,  u 
was  not  kept  apart  from  the  other  monies  d  d 
Respondent,  but  was  blended  with  the  geaai 
mass  of  the  balance  due  to  the  Respondent  fro 
his  agent 

The  Respondent,  of  his  own  accord*  and  withou 
any  communication  with  Robert  Hicks,  took  iroi 
his  agent  a  mortgage  security  for  a  general  h 
lance,  of  which  the  purchase  money  paid  b; 
Robert  Hicks  formed  a  part,  and  afterwards 
having  filed  a  bill  to  foreclose  the  mortgage 
accepted  from  his  agent  a  conveyance  of  tb 
equity  of  redemption  in  satisfaction  of  the  whol 
debt  so  secured,  and  released  him  from  all  de 
mands  in  respect  of  the  same ;  by  which  trans 
actions  the  whole  of  the  purchase-money  of  tb 
lot  contracted  for  by  Robert  Hicks  has  bea 
satisfied  to  the  Respondent 

This  was  not  a  case  of  acquiescence  on  the  par 
of  thepurchaser,  but  rather  of  the  vendor,  ando 
adverse  possession  against  him.  The  payment  o 
the  land  tax  proves  little :  estates  sold  must  h 
exempt  from  land  tax.  It  only  proves  that  tbi 
purchaser  knew  there  was  an  imperfection — a  salt 
by  guardians,  with  an  incomplete  conveyance,  it 
1803.    The  infant  came  of  age  in  1808,  and  hi: 
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knowledge  and  acquieac^nce  from  that  time  to  1 826  1 83 1 
raises  an  equitable  title  in  the  purchaser.  He  had 
then  an  election  either  to  avoid  the  contract  or  to 
confirm  the  acts  of  the  guardians.  The  account 
witl|  Harbin  in  1813  is  conclusive  upon  thi3  point. 
He  is  thereby  treated  as  the  agent  of  the  guardians^ 
ike  vendors,  and  the  election  was  thereby  made. 
Harbin  thereby  became  the  debtor  of  the  Re^ 
spioadent.  He  gave  him  a  general  releaae,  and 
by  giving  time  to  him  he  released  the  purchaser. 
.  If  the  owner  of  a  legal  title  acquiesce  in  the 
possession  of  an  estate  under  an  equitable  rights 
he  is  thereby  bound  in  eqmty.* 

For  the  Respondent^ 

The  premises  in  question  are  the  property  c^ 
the  Respondent^;  and  he  has  not  by  any  contract 
<Hr  any  deaUhg  with  the  Appellants  or  theijr  tes>^ 
tator^  or  by  any;  other, means  (if  any  Otheir  nleansi 
wmild  be  su£Scient),r  given  them  the  right  of  calUng 
upon  him  to  relinquish  that  property  .to  th«m. 
:  If  the  purchj^e-mpneyhas  beo6me  lost  to  the 
Appdlants  Of  thfeir  testator,  thatlo^  was  occasioned 
bjr  his  own  neglect,  aflki  is  in'  no  manner  imputablef 
tolhe  Respondent.  ..  :^ 

'  iThe  deidingjwiththeagent,  who  rieideivedithe  mew 
ney  inpon  thei  sale  by  the  ^nardi^s^  did  not^estrc^ 
Ae  iright  of  the  Respotident^  Nor  J&d  the  teleiuMif 
ii^ui^  Hidk&xHT  the  Appellant  itkeirxesoit  against; 
tins  jagentiand:  the  guardians  remained/  The  doo* 
iTOiea  of:  principal  and  surety  h»ve  no  analogy  oc 
application. toitiie  case;  and  as  to  election^  it  ijsr 
never  enforded  by  a  court  of  equity^  iexcept  where 
the  party  is  fully  informed  of  his  rights:   and 
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1881.       the  Respondent  was    uninformed  up  to  a  late 
period.* 

The  Lord  Chancellor. — This  was  a  case  in  which 
the  testamentary  guardians  of  an  infant  sold  part 
of  his  land  for  the  redemption  of  the  land  tax* 
The  Appellant  became  the  purchaser  of  one  of 
the  lots }  and  he  was  bound  by  the  provisions  of 
the  act,  for  the  redemption  of  the  land  tax,  to 
pay  the  purchase-money  into  the  Bank  of  England, 
to  the  account  of  the  commissioners  for  managing 
the  national  debt  The  conveyance  is  made  void  by 
the  effect  unless  the  money  is  so  paid.  Payment 
by  a  purchaser  to  his  own  agent,  or  to  the  agent 
of  the  vendor,  is  unavailing.  The  title,  howev^ 
apparently  complete  at  law,  is  void  under  the  act, 
unless  the  price  of  the  land  is  paid  into  the  Bank 
of  England.  In  this  case,  it  appears  that  the 
Appellant  paid  the  purchase-money  into  the  hands 
of  his  agent,  who  was,  at  the  same  time,  the  agent 
of  the  vendor ;  but,  as  the  agent  failed  to  pay  the 
money  into  the  bank  as  directed  by  the  act,  and 
being  a  sale  by  guardians  who  had  power  to  sell 
under  the  act  only,  the  title  at  law  under  the  act 
was  invalid.  The  sale  of  the  land  was  made  in  the 
year  1800.  The  Respondent  ceased  to  be  a  minor 
in  1807.  Eighteen  years  after  that  time,  and  two 
years  before  his  remedy  at  law  would  have  been 
barred  by  the  statute  of  limitations,  he  brought  an 
ejectment  to  recover  possession  of  the  land ;  and 
the  bill  in  this  case  was  filed  to  restrain  that  pro- 
ceeding. With  much  hesitation  on  the  point  of 
delay  and  acquiescence  the  late  Lord  Chief  Baron  t 
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dismissed  the  bill;  and  1  am  disposed  to  concur  I83i. 
in  that  decision,  although  I  differ  a  little  from 
him  as  to  the  grounds  of  the  judgment.  The 
question  was,  whether  the  Respondent,  having 
acquiesced  so  long  in  the  sale,  was  not  bound  in 
equity  to  complete  the  conveyance.  The  Judge 
in  the  Court  below  thought  that  both  the  parties 
were  chargeable  with  negligence.  But  it  should 
be  considered,  that  the  laches  of  a  party  out  of* 
possession  is  not  similar  in  effect  to  the  laches  of  a 
party  in  possession  under  whatever  title.  The 
acts  of  the  purchaser  are  most  to  be  regarded. 
He  paid  the  money  to  the  common  agent  of  both 
parties.  The  agent  omitted  to  pay  the  money 
into  the  bank ;  and  the  Appellant  knew  of  that 
omission,  since  he  continued  paying  the  land  tax 
on  the  lot  purchased  by  him;  which  could  not  have 
happened  if  the  land  tax  on  the  whole  estate  had 
been  effectually  redeemed.  The  fact  that  the 
Appellant  knew  of  this  omission,  and  the  con- 
sequent defect  in  his  title,  is  the  principal  ground 
of  my  opinion,  which  does  not  rest  merely  on  the 
ground  of  the  non-payment  of  the  money  at  the 
bank.  The  judgment  ought  to  be  affirmed.  But 
as  the  case  was  considered  doubtful  by  the  Judge 
in  the  Court  below,  and  I  have  had  some  difficulty' 
myself  upon  the  subject,  the  affirmance  should  be 
without  costs. 

Judgment  affirmed. 
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1831. 


IRELAND. 


(court  of  chancery.) 


Sir  Gerard  Noel  Noel,  Baronet,     Appellant^ 


GusTAvus  RocHFORT,  the  eldest 
Son  and  Heir  at  Law  of  Gusta- 
vus  RocHFORT,  deceased ;  Rich- 
ard RocHFORT,  Executor  of  said 
GusTAvus  RocHFORT,  deceased, 
and  Others     -    - 


>  Respondents. 


€r.  Rochfort,  upoa  becoming  a  partner  in  an  Irish  brewery, 
to  enable  him  to  bring  in  his  share  of  capital,  borrowed 
of  the  bank  of  Noel  and  Co.  a  sura  of  10,000^.,  by  drawing 
bills  at  various  dates,  which  were  accepted  by  the  bank ; 

*  and  by  way  of  security,  executed  to  Noel  and  Co.  four 
bonds  for  2500^.  each,  payable  at  different  periods,  to-* 
gether  with  warrants  of  attorney,  on  which  judgments  were 
entered  up.     Shortly  after  the  formation  of  the  new  partner- 

•  fihip,  the  bank  of  Noel  and  Co.  called  upon  the  firm  to  give 
security  for  the  balance  due  to  the  bank  from  the  new  and 
the  old  firm,  and  thereupon  the  new  firm,  by  deed  assigned 
to  one  of  the  partners  in  the  bank,  in  trust  for  Noel  and  Co., 
the  premises,  on  which  the  firm  carried  on  business,  to  secure 
the  balance  due  and  future  advances.     A  bond  and  warrant 

'  of  attorney  for  40,000^.  were  at  the  same  time  executed  by 

way  of  collateral  security. 
This  deed  of  assignment  was  executed  in  1802. 
Immediately  after  the  execution  of  this  deed,  the  bank  called 

upon  G.  Rochfort  for  payment  of  the  10,000/.  secured  by  the 
.    four  bondsi  &c. ;  in  answer  to  which  application,  G.  Rocbfort 

pleaded  inability  to  pay,  and  that  the  time  stipulated  for  payt 

ment  had  not  arrived* 
In  1804,  execution  having  issued  at  the  suit  of  the  bank,  agaipst 

the  firm  for  a  sum  of  40,000/.  the  Respondent  G.  Rochfort, 

at  the  instance  of  his  partners,  executed  to  the  bank  a  bond 
VOL.  V.  Z  Z 
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1831.  ^^^  20,000/.,  conditioned  for  the  execution  of  a  mortgage  for 

10,000/.  in  part  security  for  the  balance  due  from  the  part- 
nership to  the  bank.  At  this  time  a  treaty  of  compromise 
was  pending,  and  in  an  account  furnished  by  the  bank,  of 
advances  to  the  new  and  old  firm,  to  the  amount  of  131,285/^ 
the  debit  side  comprised  the  bills  for  10,000/.  accepted  by 
the  bank  when  G.  Rochfort  became  a  partner.  Terms  of 
composition  were  founded  upon  this  account,  and  in  Maj, 
1804,  ^  mortgage,  pursuant  to  a  deed  of  compromise,  wis 
executed,  by  which  the  Respondent,  G.  Rochfort,  conveyed 
estates  to  secure  to  the  bank  a  sum  of  10,000/. 

It  appeared  by  the  entries  in  two  pass-books,  that  the  bank  had 
debited  themselves  as  for  the  repayment  of  the  10,00tf.  se- 
cured by  the  four  bonds  for  2500/.,  and  that  the  cash  balance 
then  due  to  the  bank  by  the  old  firm,  being  20,000/.,  was 
thereby  reduced  to  10,000/.  On  the  25th  of  May,  ISOi,  a 
deed  was  executed,  by  which,  after  reciting  the  settlement  of 
accounts,  as  between  the  old  and  new  firm,  and  the  bank, 
and  the  compromise  with  the  new  firm,  and  the  security 
given  by  the  Respondent  G.  Rochfort^  as  part  of  that  coitf- 
promise,  the  bank  released  all  and  every  the  partners  of  the 
firm  from  all  suits  and  demands,  on  account  of  any  sums 
lent  or  paid  by  the  bank  on  any  bill  of  exchange  or  other 
security,  on  account  of  the  old  and  the  new  firm,  or  either 
of  them,  or  any  transactions  relating  thereto. 

The  Respondent,  G.  Rochfort,  subsequent  to  the  executioa  of 
the  deed  of  release,  had  made  several  payments  to  the  bank 
on  account  of  the  four  bonds.  But  on  application  for  the 
balance,  he  contended  that  the  bonds  were  discharged  by 
the  effect  of  the  entries  in  the  pass-book  and  the  deed  of  ^^ 
lease.  The  bank  thereupon  filed  a  bill  to  foreclose  the  mort- 
gage, and  the  Respondent,  G.  Rochfort,  on  the  grounds 
above  stated,  filed  a  cross  bill  to  set  aside  the  mortgage,  as 
fraudulently  obtained,  or  that  the  payments  on  the  bonds,  as 
made  in  mistake,  might  be  set  off  against  the  monies  secured 
by  the  mortgage.  Upon  the  hearing,  an  account  was  decreed 
of  what  was  due  upon  the  mortgage,  giving  to  G.  Rochfort 
credit  for  all  monies  paid  by  him  to  the  Plaintifis. 

Upon  appeal,  this  decree  was  reversed,  and  the  cross  bill  was 
dismissed,  but  without  prejudice  to  any  claim  which  G.  Roch- 
fort might  have  upon  the  Appellants  at  law,  in  respect  of 
payments  made  upon  the  bonds;  and  without  prejudice  to 
any  right  which  the  Appellants  might  have  for  relief  in 
equity  as  to  the  release  :  and  it  was  declared,  that  the  Ap- 
pellants were  entitled  to  a  decree  for  an  account  of  frbat 


In  and  previous  to  1801  Sir  J.  H.  D'Oyley, 
J.  Sperling,  and  Edmond  Grange,  carried  on  busi- 
ness in  Dublin  under  the  firm  of  Edmond  Grange 
and  Co. 

Previous  to  1801  the  house  had  money  dealings 
with  the  Middlesex  bank,  which  was  composed 
of  the  Appellants  and  Nathaniel  Middleton  and 
Richard  Johnson,  deceased.  In  1801,  D'Oyley, 
who  was  indebted  to  the  bank  on  his  private 
account,  and  Sperling,  proposed  to  the  Respondent, 
G.  Rochfort,  to  become  an  an&nymous  partner  in 
their  business ;  and  it  not  being  convenient  for 
the  Respondent,  G.  Rochfort,  to  advance  any 
large  sum,  D'Oyley  and  Sperling  proposed  to  pro- 
cure the  Middlesex  bank  to  assist  him  to  raise 
money.  To  which  proposal  the  Respondent,  G. 
Rochfort,  acceded. 

On  the  8th  of  June,  1801,  an  agreement  was 
signed  between  the  Respondent,  G.  Rochfort,  and 
Grange  and  Co.,  by  which  it  was  provided  that 
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was  due  to  them  upon  th^  mortgage ;  and  that  in  taking  such  1831. 
account,  G.  Rochfort  was  not  intitled  to  credit  for  payments 
made  in  discharge  of  the  bonds. 
After  this  order  of  reversal,  the  interest  in  the  mortgage  and  the 
bonds  was  transferred  to  the  Appellant ;  and  G.  Rochfort 
being  dead,  a  bill  was  filed  against  his  devisees  and  executors 
for  payment  of  the  demand  out  of  the  real  and  personal  assets 
of  G.  Rochfort ;  and  in  this  suit  the  same  points,  in  substance} 
as  in  the  original  suit,  having  been  raised,  it  was  by  the  decree 
directed  that  the  parties  should  proceed  to  a  trial  at  law, 
upon  two  issues: — 1.  Whether  the  sums  secured  by  the 
bonds  were  paid  or  satisfied ;  and  if  not,  2.  Whether  the 
deed  of  1804<  was,  in  law,  a  release  of  the  sums  secured  by 
the  bonds..  Held,  on  appeal,  that  the  second  issue  being  a 
question  of  law,  and  not  of  fact,  could  not  properly  be  sent 
to  a  jury  for  decision. 
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1831.  the  Respondent,  G.  Rochfort,  should,  upon  hiss^ 
curity,  establish  a  credit  to  the  amount  of  10|0002. 
^^  for  the  use  of  the  firm.  Immediately  after  the 
execution  of  the  agreement,  D'Oyley  and  Sper- 
ling  introduced  the  Respondent,  G.  Rochfort,  to 
Richard  Johnson,  the  acting  partner  in  the  Mid- 
dlesex bank,  who  offered  the  Respondent;  G.  Roch- 
fort, a  credit  for  10,000/.  upon  the  security  of  four 
bonds  and  warrants  of  attorney,  to  be  executed.by 
the  Respondent,  G.  Rochfort. 

On  the  3d  of  August,  1801,  bonds  for  the 
several  sums  of  2500/.  each,  and  warrants  of  at- 
torney, were  executed  accordingly.  And,  as  of 
Trinity  term  preceding,  judgments  were  entered 
up  in  the  King's  Bench,  in  Ireland. 

The  bonds  and  certificates  of  judgments  were 
transmitted  through  Grange  and  Co.  to  the  Mid- 
dlesex bank :  the  bank  acknowledged  the  receipt 
of  the  securities  by  letter,  dated  the  13th  of 
August,  1801,  and  that  they  had  placed  5000i  to 
his  credit,  and  that  he  might  draw  in  favour  of 
Edmond  Grange  and  Co. ;  and  thereupon  the 
firm  of  Grange  and  Co.  drew  five  bills  of  exchange 
on  the  bank,  at  different  dates,  to  the  amount  of 
10,000/. 

On  the  l6th  of  January,  1801,  articles  of  co- 
partnership were  executed  by  G.  Rochfort ;  his 
share  in  the  concern  amounting  to  9000/.  The 
new  firm,  under  the  name  of  E.  and  R.  Grange 
and  Co.,  carried  on  business  with  the  bank,  as 
the  old  firm  had  before  done,  and  no  new  account 
was  opened  by  the  bank. 

Four  months  after  the  formation  of  the  partner- 
ship, the  bank  called  on  the  new  firm  for  security 
for  bills,  which  had  been  discounted  for  the  new 
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firm,  and  the  balance  due  from  the  old  firm ;  and  by       18S1. 
indenture,  dated  the  21st  of  June,  1802,  reciting 
the  advances  by  the  bank  to  the  old  and  the  new  » 

&m,  and  the  debt  then  owing,  the  members  of  the 
new  firm  assigned  the  premises,  on  which  they 
carried  on  their  business,  to  Johnson,  as  the  acting 
partner  of  the  bank,  in  trust  to  secure  all  sums 
lent  to  the  old  firm  or  the  new,  and  all  future  ad- 
vances, and  costs  and  interest  A  bond  and  war- 
rant of  attorney  were  also  executed  for  40,000/.  as 
a  collateral  security,  and  judgment  was  entered  up 
on  the  warrant. 

Immediately  after  the  execution  of  this  deedy 
many  pressing  letters  were  written  to  the  Re- 
spondent,  G.  Rochfort,  by  the  desire  of  the  bank, 
urging  him  to  sell  part  of  his  estates  to  pay  off  the 
10,000/.  secured  by  the  four  bonds,  which  he  had 
executed.  In  answer  to  which  the  Respondent, 
G.  Rochfort,  on  the  3d  of  August,  1802,  wrote  a 
letter  to  Johnson,  the  acting  partner  of  the  bank, 
stating  his  inability  to  comply  with  the  request, 
and  representing  that  the  bank  had  accepted,  as 
security,  his  bonds  for  the  money,  which  was  not 
then  payable.  The  bank,  thereupon,  wrote  a 
letter  in  reply,  dated  the  26th  of  August,  1802, 
stating  that  their  intention  was  a  credit,  not  a 
ioan ;  but  that  they  would,  if  possible,  procure  a 
loan  for  the  Respondent,  G.  Rochfort,  to  the 
amount  of  10,000/. 

The  Respondent,  G.  Rochfort,  was  then,  as  he 
alleged,  ignorant  of  the  bank  having  deducted  from 
a  cash  balance  in  their  hands  the  amount  of  the 
bills  drawn  for  the  10,000/.  secured  by  the  Re- 
spondent's bonds,  which,  as  he  alleged,  arose  from 
the  fact  that  all  affairs. of  the  firm  of  Grange  and 
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18S1.       Co.  were,  with  the  privity  of  the  bank,  concealed 
from  him. 
»•  In  February,  1804,  the  bank  issued  execution 

for  40,000/.  on  the  judgment  in  1802,  and  writs  of 
execution  were  delivered  to  the  sheriffs  of  six 
counties  in  Ireland  against  the  property  of  the  firm. 
The  Respondent,  G.  Rochfort,  was  thereupon  urged 
by  the  other  members  of  the  firm  to  pay  the  de- 
mands of  the  bank ;  and  Sperling,  in  a  letter  to 
the  Respondent,  G.  Rochfort,  with  the  privity,  as 
it  was  alleged,  of  the  bank,  pressed  the  Respondent 
to  comply,  otherwise  the  bank  would  levy  the  full 
amount  out  of  his  property. 

The  Respondent,  G.  Rochfort,  insisted  on  the 
acts  passed  in  Ireland  for  the  security  of  anony- 
mous partners.  But  the  attorney  of  the  bank  was 
permitted  by  the  other  members  of  the  firm  to 
examine  their  papers,  to  discover  any  act  which 
might  make  the  Respondent,  G.  Rochfort,  liable 
as  a  general  partner. 

It  was  alleged  by  the  Respondent,  G.  Rochfort, 
that  D'Oyley  and  Edmond  Grange  proceeded  to 
London  to  consult  with  Richard  Grange,  Sperling, 
and  the  bank,  on  the  best  means  of  prevailing  on 
the  Respondent  to  secure  or  pay  the  debt  due  to 
the  bank  :  that  the  members  of  the  firm  in  London 
represented  to  the  Respondent,  G.  Rochfort,  that 
the  bank  would  accept  security  for  80,000/. ;  and 
in  case  of  refusal,  that  the  Respondent,  G.  Roch- 
fort, would  be  established  a  general  partner ;  but 
that  the  Respondent,  G.  Rochfort,  still  refusing 
Sperling  and  his  solicitor  in  England  stated,  that 
they  had  prevailed  on  the  bank  to  accept  44,000i, 
if  the  Respondent  would  secure  10,000/.  thereof. 

The  Respondent,  thereupon,  in  March,  1804, 
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executed  a  bond  for  20,000/.  as  a  security  for       18S1. 
executing  a  mortgage.     At  this  time  a  treaty  for 

a  composition  was  proceeding,   and  it  appeared j; 

that  in  an  account  furnished  by  the  bank,  amount- 
ing to  131,285/.  3s.  7^'  British,  as  cash  advances 
for  the  new  and  old  firm,  the  debtor's  side  of  tne 
account  contained  the  bills  drawn  for  the  credit 
of  10,000/.  given  to  the  Respondent,  G.  Rochfort^ 
By  the  terms  of  composition  founded  upon  this 
account,  the  bank  agreed  to  accept  42,000/.  in 
satisfaction  of  their  demand,  in  the  following 
manner}  viz.  10,000/.  on  mortgage  by  the  Re^ 
spondent,  G.  Rochfort;  10,000/.  by  mortgage  of 
Sperling ;  15,000/.  by  mortgage  of  the  partnership 
property  j  and  7000/.  by  rent-charge. 

According  to  this  arrangement  deeds  were  pre- 
pared and  executed  in  May,  1804. 

D*Oyley  afterwards  went  to  India,  and  died. 
In  the  course  of  1804  the  Respondent,  G.  Roch- 
fort, was  requested  to  execute  a  mortgage  pursuant 
to  the  deed  of  compromise,  and  the  draft  of  a  mort- 
gage was  laid  before  the  Respondent's  solicitor, 
who  made  alterations  which  were  not  allowed,  and 
the  Respondent,  G.  Rochfort,  executed  the  mort> 
gage  deed,  as  originally  drawn,  by  which,  upon  a 
recital,  that  the  bank  had  advanced  monies,  and 
accepted  bills,  and  become  otherwise  responsible 
for  the  old  and  new  firm,  he  conveyed  to  the  Ap- 
pellants,  Wedgwood,  Cutler,  and  Leake,  certain 
premises  to  secure  the  payment  of  10,000/.,  with 
interest  at  the  rate  of  51.  per  cent.,  by  four  instal- 
ments of  2500/.  each,  the  first  being  made  payable 
on  the  1st  of  January,  1809. 

On  the  part  of  the  Respondent  it  was  alleged 
that,  in  consequence  of  an  application  made  to 
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18SI.  him  by  Grange  and  Co.  for  a  loan,  an  examination 
took  place  of  the  affairs  of  the  company ;  and  that 
it  appeared  that  when  the  Respondent,  G.  Roch« 
fort,  was  admitted  a  partner,  the  house  was  in- 
solvent, through  the  connection  of  the  firm  with 
the  Middlesex  bank,  who  gave  them  nominally 
credit  for  30,000/;.,  but  never  made  any  advance 
of  cash*. 

It  appeared  by  the  entries  in  two  pass-books  that 
the  bank  had  debited  themselves  as  between  them 
and  the  house  of  Grange  and  Co.  as  for  the  repay- 
ment of  the  10,000/.  secured  by  the  bonds ;  and 
that  the  cash  balance  then,  as  alleged  by  the 
Respondent,  G.  Rochfort,  due  by  the  bank  to 
Grange  and  Co.  being  20,000/.,  was  thereby  re- 
duced to  10,000/. 

None  of  the  bills  brought  to  the  credit  of  the 
firm,  when  the  10,000/.  was  debited,  were  dis- 
honoured. 

On  the  back  of  the  indenture  of  the  21st  of  June, 
1802,  appeared  an  indenture  of  five  parts,  made  on 
the  25th  of  May,  1804,  between  the  Middlesex 
bank  of  the  first  part,  Richard  Johnson  of  the 
second  part,  Sir  J.  D'Oyley  of  the  third  part, 
Sperling,  the  Respondent,  G.  Rochfort,  and  £.  and 
R.  Grange  of  the  fourth  part,  and  J.  Butler  of  the 
fifth  part,  which  recited,  that,  on  the  settlement 
and  balance  of  accounts  between  the  old  and  new 
firm  and  the  bank,  the  existing  firm  stood  indebted 
to  the  bank  in  considerable  sums  of  money,  and 
that  Sir  J.  D'Oyley  had  assigned  his  interest  in  the 
partnership  to  Butler,  and  that  the  bank  had  agreed 
to  release  Sperling,  the  Respondent,  G.  Rochfort, 
Butler,  and  E.  and  R.  Grange,  and  also  Sir  J. 
lyOyley,  from  all  demands,  on  account  of  any 
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Sums  of  money  then  due  to  the  bank  upon  the  ISSI. 
balance  of  such  accounts  as  before  mentioned, 
upon  having  the  sum  of  35,000/.  with  interest,  and 
an  annual  sum  of  1000/.,  for  seven  years,  secured 
to  them  as  therein  provided.  The  deed  then  fur« 
ther  recited,  that  the  Respondent,  G.  Rochfort,  and 
Sperling,  had  secured  the  sum  of  20,000/.,  and  that 
the  remainder  of  the  42,000/.  should  be  secured  on 
the  brewery  and  other  concerns  of  the  firm.  The 
deed  then  witnessed,  that,  in  consideration  of 
35,000/.  to  be  secured  to  the  bank,  as  therein  ex- 
pressed,  they  released  all  the  partners  of  the  firm, 
and  Sfa*  J.  D'Oyley,  and  their  representatives,  from 
all  suits  and  demands,  which  they  had  or  might 
have  against  the  partners  of  the  firm,  or  Sir  J. 
D'Oyley,  or  any  of  them,  on  account  of  any  sums 
lent  or  paid  on  any  bill  of  exchange,  or  other 
security  paid  by  them  on  account  of  the  first  or 
second  firm,  or  any  or  either  of  them,  or  for  any 
accounts,  transactions,  matters,  or  things  relating 
thereto.  The  Respondent,  G.  Rochfort,  after  the 
date  of  the  release,  had  made  several  payments  on 
account  of  the  four  bonds  to  Johnson,  but,  as  he 
alleged,  in  ignorance  of  the  pass-books,  and  release 
and  entries  on  account.  When  application  was 
made  by  the  solicitor  of  the  bank  for  the  balance, 
the  Respondent's  solicitor,  by  letter  of  the  25th 
of  October,  1805,  contended  that  the  bonds  were 
discharged. 

In  Michaelmas  term,  1805,  a  scire  facias  was 
issued  at  the  suit  of  Johnson  to  revive  one  of  the 
judgments  on  one  of  the  bonds,  to  which  the  Re- 
spondent, G.  Rochfort,  pleaded  payment,  and  there- 
upon no  repHcation  was  filed,  but  a  demurrer  put 
in  to  the  plea,  but  not  set  down  for  argument,  and 
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1831.  afterwards  judgment  thereon  was  entered  against 
Johnson,  and  no  further  proceedings  were  insti* 
tuted. 

The  original  bill  filed  by  the  Appellant  on  the 
10th  of  July,  1810,  against  the  Respondent,  Gus- 
tavus  Rochfort,  prayed  an  account  of  principal  and 
interest  due  on  the  mortgage,  and  in  default  of 
payment  a  foreclosure. 

By  the  answer,  filed  on  the  21st  of  December, 

1811,  the  mortgage  was  impeached,  on  the  grounds 
of  fraud  and  collusion  between  the  bank  and 
Qrange  and  Co.  to  charge  the  Respondent  with 
the  debt  of  that  firm ;  and  further,  that  the  pay- 
ments made  by  the  Respondent,  G.  Rochfort»  on 
account  of  the  bond,  were  made  in  ignorance  that 
the  bonds  had  been  discharged,  and  that  such 
payments  ought  to  he  taken  as  payments  on  ac- 
count of  the  mortgage. 

An  amended  bill  was  filed  on  the  23d  of  April, 

1812,  making  the  other  Respondents  parties  De- 
fendants, and  a  further  amended  bill,  in  1814, 
making  H.  N.  Middieton  a  Defendant 

On  the  14th  of  April,  1815,  a  cross  bill  was 
filed  by  the  Respondent,  G.  Rochfort,  against  the 
Appellants,  impeaching  the  mortgage,  on  the 
grounds  stated  in  the  answer  to  the  original  bill 
praying  that  it  might  be*  declared  void  j  that  a 
reconveyance  might  be  executed,  and  that  an 
account  might  be  taken  of  the  sums  paid  on  the 
bonds,  with  interest  from  the  times  of  payment 
and  repayment  by  the  Appellants. 

A  decree  on  sequestration  was  pronounced  in 
the  cross  cause,  for  want  of  an  answer;  but 
answers  being  afterwards  put  in,  denying  the 
fraud  alleged  in  the  bill,   the  cross   cause  was 
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brought  to  issue  and  hearing  with  the  original       18S1. 
suit,  and  witnesses  were  examined  in  both  causes. 

The  causes  were  heard  before  the  Lord  Chancel- 
lor  on  the  8th,  9th,  10th,  11th,  and  12th  of  De- 
cember,  1817 ;  and  it  was  decreed  that  an  account 
should  be  taken  in  the  original  cause  of  the  sums 
due  to  the  Plaintifis  in  the  said  cause  for  principal 
and  interest,  and  costs  secured  by  the  mortgage  in 
the  pleadings  in  the  said  cause  mentioned ;  and  in 
taking  such  accounts,  that  the  Defendant  Rochfort 
should  have  credit  for  all  and  every  the  sum  and 
sums  of  money  paid  by  him  to  the  Plaintiffs,  or 
any  of  them,  and  that  the  same  should  be  applied 
first  in  keeping  down  the  interest,  and  afterwards 
in  the  reduction  of  the  principal ;  and  that  the 
Defendant  should  pay  the  same  in  three  months 
aft;er  the  confirmation  of  the  Master's  report,  and 
thereupon  that  the  Plaintiffs  should  reconvey  the 
premises  in  the  pleadings  mentioned  to  the  De- 
fendant, and  deliver  up  to  the  Defendant  all  and 
every  the  books,  and  enter  up  satisfaction  on  the 
judgments  in  the  pleadings  in  the  said  original 
cause  mentioned.  And  in  default  of  such  pay- 
ments that  there  should  be  a  foreclosure  and  a 
sale,  and  that  the  parties  in  the  said  cross  cause 
should  abide  their  own  costs. 

From  this  decree  an  appeal  to  the  House  of 
Lords  was  presented,  which  was  heard  in  the  year 
1822,  and  by  an  order  of  the  House  dated  on  the 
30th  of  July,  1822,  it  was  ordered  and  adjudged, 
that  the  decree  complained  of  in  the  appeal  should 
be  reversed.  And  it  was  further  ordered  and  ad- 
judged, that  the  cross  bill  filed  by  the  Respondent, 
Gustavus  Rochfort,  should  be  dismissed,  with  costs 
to  be  paid  to  the  Appellants,  without  prejudice 
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1881.  to  any  claim  which  the  Respondent  might  have  on 
the  Appellants  at  law,  in  respect  of  payments  made 
by  him  towards  discharge  of  the  four  bonds,  bear- 
ing date  the  3d  of  August,  1801,  in  the  pleadings 
mentioned.  And  without  prejudice  to  any  right 
which  the  Appellants  might  have  for  relief  in 
equity,  touching  the  release,  bearing  date  the  25th 
of  May,  1804 ;  and  in  the  ori^nal  cause  it  was 
declared,  ordered,  and  adjudged,  that  the  Appd- 
lants  were  entitled  to  have  an  account  directed  of 
what  was  due  to  them  for  principal,  interest,  and 
costs,  on  the  mortgage  for  10,000/L  in  the  plead- 
ings mentioned,  with  the  usual  directions,  cc»- 
sequent  thereupon.  And  that  in  taking  such 
account,  the  Respondent  was  not  entitled  to  have 
credit  for  any  sums  of  money  paid  by  him  to  tiie 
Appellants  in  or  towards  discharge  of  the  said 
four  several  bonds  of  the  Respondent,  dated  the 
Sd  of  August,  1801,  or  any  of  them  ;  without  pre- 
judice nevertheless  to  any  question  which  might 
be  made  on  behalf  of  the  Respondent  at  law,  or 
of  the  Appellants  in  equity,  touching  the  same. 
And  it  was  further  ordered,  that  the  Court  ot' 
Chancery  iii  Ireland  should  give  all  such  orders  for 
carrying  this  judgment  into  execution  as  should  be 
necessary  and  just. 

The  original  cause  having  been  set  down  in  the 
Court  of  Chancery  in  Ireland,  on  the  order  of  the 
Lords,  on  further  directions  it  was,  on  the  l6th 
day  of  December,  1822,  ordered  and  adjudged  bv 
the  Lord  Chancellor  of  Ireland  that  the  order  of 
the  30th  of  July,  1822,  should  be  carried  into 
execution ;  and  accordingly  it  was  thereby  referred 
to  William  Henn,  one  of  the  Masters,  to  take  an 
account  of  what  was  due  to  the  Plaintiffs  for  prin- 
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cjpal  and  interest  on  foot  of  the  mortgage,  bearing  1881. 
date  the  26th  day  of  May,  1804.  And  it  was  ^o^ 
further  ordered,  that  the  Master  should  take  an  ^ 

account  of  all  debts,  charges,  or  incumbrances 
affecting  the  mortgaged  premises,  prior  to  the 
date  of  the  mortgage.  And  it  was  thereby  further 
ordered,  that  all  such  prior  creditors  should  have 
liberty  to  come  in  before  the  Master,  and  ascertain 
the  amount  of  their  demands. 

Charges  were  filed  by  several  persons  claiming 
to  be  entitled  to  the  benefit  of  the  decree,  as 
judgment  creditors  of  Gustavus  Rochfort,  prior  to 
the  date  of  the  mortgage  to  the  Appellant  and  his 
partners. 

Gustavus  Rochfort  died  on  the  24th  day  of 
January,  1824,  leaving  the[Respondent,  Lieutenant- 
Colonel  Gustavus  Rochfort,  his  eldest  son  and  heir 
at  law,  and  several  other  children. 

On  the  10th  of  February,  1823,  a  receiver  was 
appointed  by  the  Court  of  Chancery  over  the 
lands  and  premises  comprised  in  the  mortgage  of 
1804. 

The  mortgage,  together  with  the  four  judgments 
by  deed,  bearing  date  the  1st  of  May,  1817,  was 
assigned  by  the  Appellant,  and  Davison,  Templar, 
Middleton,  and  Wedgwood,  to  William  Friz  well, 
for  the  purpose  of  assigning  the  same  to  William 
Middleton  Noel  and  William  Leake,  in  trust 

William  Frizwell,  WilKam  Middleton  Noel,  and 
William  Leake,  by  indenture  bearing  date  the 
22d  of  June,  1822,  and  made  between  them  of  the 
one  part  and  the  Appellant  of  the  other  part, 
granted  and  assigned  to  the  Appellant  the  mort- 
gage anjl  mortgaged  premises,  and  bonds  and 
warrants,  and  also  the  four  judgments. 
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18SU  Gustavus  Rochfort,  the  elder,  by  his  will  ap- 

pointed his  son,  the  Respondent,  Richard  Roch- 
fort, with  others,  his  executors,  but  the  Respondent 
alone  proved  the  will. 

The  Appellant  and  his  partners  filed  a  supple- 
mental bill  and  bill  of  revivor,  in  the  original  cause, 
against  the  executors  and  devisees  of  Gustavus 
Rochfort,  and  proceeded  to  take  the  account  di- 
rected by  the  order  made  upon  the  appeal,  and 
the  Master,  on  the  8th  day  of  February,  1827, 
reported  that  there  was  due  to  the  judgment  cre- 
ditors of  Gustavus  Rochfort,  prior  to  the  Appel- 
lant's mortgage,  a  sum  of  6656L  lis.  Ofc^.,  and 
that  there  was  due,  on  foot  of  the  mortgage,  a 
sum  of  20,541/.  3s.  4d. 

The  cause  was  heard  on  the  report  on  the 
2d  of  June,  1827,  when  it  was  decreed,  that 
unless  the  Defendant,  within  the  time  thereby 
limited,  paid  the  sums  reported  due,  that  a  sale 
should  be  had  of  all  the  mortgaged  lands  and 
premises  for  payment  thereof. 

The  Appellant,  on  the  1st  of  July,  1824,  ex- 
hibited his  original  bill  of  complaint  in  the  Court 
of  Chancery  in  Ireland,  against  the  Respondents, 
stating  the  date  and  entry  of  the  judgments,  and 
thereby  prayed,  that  an  account  might  be  taken  of 
the  real  and  personal  estate  of  Gustavus  Rochfort, 
deceased,  and  also  an  account  of  his  debts,  funeral 
expenses,  and  legacies,  the  amount  and  nature 
thereof,  and  how  much  was  due  thereon ;  and 
whether  the  same,  or  any,  and  what  part  thereof, 
was  a  lien  on  his  estates,  and  that  an  account  might 
be  taken  of  all  incumbrances  affecting  the  estates ; 
and  that  all  persons  having  incumbrances  affecting 
the  estates,  might  be  obliged  to  come  in  and  prove 
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the  same  before  one  of  the  Masters,  and  that  the  18S1. 
priority  of  the  said  debts  might  be  ascertained, 
and  that  an  account  might  be  taken  of  the  four 
judgments,  as  also  of  the  interest  and. costs  due 
thereon,  and  that  the  Appellant  might  be  paid  the 
same,  and  if  the  personal  estate  of  Gustavus  Rochfort 
should  be  insufficient  to  discharge  the  same,  that 
in  such  case  the  several  lands  and  premises  in  the 
bill  mentioned,  and  all  other  the  real  and  freehold 
estates  of  Gustavus  Rochfort,  deceased,  or  a  com- 
petent part  thereof,  might  be  sold  by  one  of  the 
Masters,  and  that  thereout  the  Appellant  and  the 
several  other  creditors  of  Gustavus  Rochfort  might 
be  paid  their  demands  according  to  the  priority  of 
the  incumbrances,  and  that  all  necessary  parties 
might  in  such  case  be  obliged  to  join  the  Master 
in  such  conveyance  or  conveyances,  and  that  all 
necessary  and  proper  accounts  might  be  taken, 
and  that  the  assets  of  Gustavus  Rochfort  might  be 
marshalled,  and  that  the  several  persons  having 
incumbrances  by  judgment  affecting  the  estates  of 
Gustavus  Rochfort,  deceased,  should  be  paid  the 
amount  of  their  incumbrances  out  of  the  produce 
of  the  other  estates  of  Gustavus  Rochfort,  and  that 
the  lands  so  mortgaged  to  John  Wedgwood,  Henry 
Cutler,  and  William  Leake,  and  then  vested  in  the 
Appellant,  should  not  be  sold  for  the  payment  of 
such  incumbrances  until  after  such  sale  of  the  re- 
sidue of  the  said  estates,  and  that  for  such  purpose, 
the  said  estates,  save  such  mortgaged  premises, 
should  be  sold  by  one  of  the  Masters  of  the  Court, 
and  the  produce  thereof  applied  accordingly,  and 
that  in  the  mean  time  a  receiver,  &c. 

The  Appellant,  on  the  1st  of  December,  18S4, 
filed  an  amended  bill  against  the  Respondents, 
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1831.  and  thereby  set  out  the  will  of  Gustavus  Rochfort, 
and  prayed,  that  the  trusts  of  the  will  might  be 
carried  into  execution,  and  that  the  real  and  per- 
sonal  estate  of  Gustavus  Rochfort  might  be  applied 
in  payment  of  his  debts  in  a  due  course  of  ad- 
ministration, and  that  for  that  purpose  the  real 
and  personal  assets  of  Gustavus  Rochfort  might 
be  marshalled  according  to  the  course  of  the  Court, 
and  the  equitable  rights  of  the  Appellant  and  the 
other  creditors  of  Gustavus  Rochfort,  and  that  the 
deed  therein  mentioned  might  be  brought  in  and 
deposited  with  one  of  the  Masters  for  die  benefit 
of  the  Appellant  and  of  the  other  creditors  of  Gus. 
tavus  Rochfort,  and  that  the  ^rusts  thereof,  so  far 
as  the  same  were  consistent  with  the  rights  of  the 
Appellant,  and  of  the  other  creditors  of  Gustavus 
Rochfort,  might  be  carried  into  execution,  and  that 
the  bill  might  be  taken  as  an  amended  bill  of  the 
Plaintiff's  original  bill,  and  that  all  other  neces- 
sary and  proper  accounts  might  be  directed  at  the 
hearing  of  the  cause. 

The  Respondents,  Colonel  Gustavus  Rochfort 
and  Richard  Rochfort,  filed  their  answers  to  the 
bills,  and  impeached  the  bonds  and  judgments 
upon  the  following  grounds ;  namely,  that  no  con- 
sideration was  given  for  the  bonds  and  judgments, 
because  the  Appellant,  or  his  partners,  never  ad- 
vanced any  loan  of  10,000/.  to  Gustavus  Rochfort 
on  the  security  of  the  four  bonds  and  judgments, 
but  merely  granted  a  credit  to  the  house  of  Grange 
and  Company,  for  which  they  were  to  stand  as  a 
collateral  security;  and  as  the  moneys  advanced 
upon  the  security  were  afterwards  duly  paid  or 
liquidated,  the  liability  of  the  obligor  determined. 
And  that,  at  all  events,  they  were  released  by  the 
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deed  of  release  of  the  25th  of  May,  1804,  and  1831. 
that  the  Appellant's  remedy  for  recovery  tberecrf 
was  at  law,  which  remedy  the  Appellant  and  his 
partner  had  resorted  to,  and  failed.  And  that  if 
any  claim  or  demand  existed  on  foot  of  the  bonds 
or  judgments,  the  Appellant  could  have  proved 
the  same  in  the  mortgage  cause,  under  the  decree 
to  account  in  that  cause,  and,  therefore,  the  pro^ 
ceedings  were  vexatious  and  litigious.  And  that 
the  mortgaged  premises  were  sufficient  to  pay  the 
mortgage  debt,  and  all  prior  incumbrances  proved 
in  the  cause,  and  judgments;  and  they  pleaded 
the  release  in  bar  to  the  relief  sought  by  the  biH 
touching  said  judgments. 

The  executors  of  Gustavus  Rochfort  brought 
their  action  at  law  against  the  Appellant  and  his 
/surviving  partners  in  the  Court  of  King's  Bench  in 
Ireland,  for  recovery  of  the  sums  paid  on  foot  of 
the  judgments.  But  pending  a  treaty  for  a  com- 
promise, the  lands  were  sold  under  the  decree  to 
Andrew  Ennis  for  26,000/.  British. 

Previous  to  the  filing  of  the  Appellant's  bill  a 
suit  was  instituted  in  Ireland  for  the  purpose  of 
carrying  the  trusts  of  the  will  of  Gustavus  Rpch- 
"fort  into  execution,  and  for  an  account  of  his 
debts  and  legacies,  and  for  a  sale  of  a  competent 
part  of  his  estates  for  payment  thereof,  in  which 
cause  there  was  a  decree  for  an  account,  which 
was  proceeding  in  the  Master's  office. 

The  Appellant  having  filed  a  replication  to  the 
'Respondent's  answer,  issue  was  joined,  and  wit- 
nesses were  examined,  and  the  cause  came  on  to  be 
heard  before  the  Lord  Chancellor  of  Ireland  on 
the  19th  of  June,  1828,  and  it  was  thereupon  de- 
creed that  the  Respondent  shouldi  in  the  sittings 
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1831.       of  the  then  next  term,  commence  a  feigned  actio 

in  His  Majesty's  Court  of  King's  Bench  in  Ireki 

!L—      against  the  Appellant,  to  which  the  said  Appella 

should  forthwith  appear  gratis,  and  plead  the  gen 

\  ral  issue,  and  admit  of  all  matters  of  form,  so  thai 

trial  at  bar  in  the  said  court  might  be  had  betwe 

the  said  parties  by  a  special  jury  of  the  county  oft 

city  of  Dublin,  in  the  sittings  after  the  said  term, 

which  end  the  sheriffs  of  the  county  of  the  city 

Dublin  were  to  lay  before  one  of  the  Masters 

the  said  Court  of  Chancery  the  grand  pannel  of  fn 

holders  of  the  said  county  of  the  city ;  and  he  n 

thereout  to  name  forty-eight  of  the  said  freeholde 

and  thereupon  each  party  was  to  be  at  hberty 

strike  out  twelve,  and  the  remaining  twenty-four 

the  said  freeholders  were  to  be  the  jury  for  the  tr 

of  the  issues  following,  to  wit :  ^r^/.  Whether  tl 

sums  secured  by  the  four  bonds,  bearing  date  tl 

3d  day  of  August,  1801,  executed  by  Gustar 

Rochfort  to  Richard  Johnson,    for   securing  tl 

sum  of  2500/,,  were  paid  or  satisfied  ;   and  in  ca 

the  jury  should  find  that  such  bonds  have  not  ba 

paid  or  satisfied,  then,  secondli/.  Whether  the  i 

denture   of  the   23d   day   of  May,    180*,  mai 

between  the  Appellant  Gerard  Noel  Edwards,  th* 

called  Gerard  Noel  Noel,  George  Templar,  N 

thaniel   Middleton,    Richard  Johnson,   and  Jol 

Wedgwood,  of  the   first  part;    the  said  Richa 

Johnson  of  the  second  part ;    Sir  John  Hadl 

D'Oyley  of  the  third  part ;  and  John  Sperling,  Gi 

tavus  Rochfort,  Edmond  Grange,  Richard  Geor 

Grange,  and  John  Butler,  of  the  fourth  part ;  a 

Thomas   Cade  Battley  of  the   fifth   part,  in  t 

pleadings  mentioned,  was  in  law  a  release  oft 

sums  secured  on  the  said  bonds  j  and  with  libertV; 
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the  jury  should  find  that  the  said  bonds  had  been       1831. 
paid  or  satisfied,  to  indorse  on  the  postea  the  times 
when  and  the  manner  in  which  the  said  bonds  were         »• 
paid  or  satisfied. 

From  this  decretal  order  the  present  Appeal  was 
brought. 


MOKL 


The  Lord  Chancellor.  —  This  is  a  case  in  which  April  4th, 
there  is  something  to  correct,  if  the  appeal  should  ^^^* 
be  dismissed  and  the  judgment  afiirmed.  There 
was  an  error  committed  by  the  learned  Lord  Chan- 
cellor of  Ireland,  and  I  think  this  may  be  a  con- 
veifient  time  to  state  the  mode  in  which  I  wish  to 
put  this  case. 

When  this  case  was  formerly  before  the  House^ 
your  Lordships,  after  ordering  the  decree  appealed 
from   to  be   reversed,   ordered  the   bill  filed  by 
Rochfort  to  be   dismissed  with   costs,   "  without 
prejudice  to  any  claim  the  Respondent  might 
have  on  the  Appellants  at  law  in  respect  of 
payments  made  by  him  towards  the  discharge  of 
the  four  bonds  bearing  date  the  3d  of  August, 
**  1801 ;  and,  further,  without  prejudice  to  any 
right  that  the  Appellants  might  have  for  relief 
in  equity  touching  the  release  bearing  date  the 
25th  of  May,  1804.'* 
The  question  seems  now  to  be,  whether  within 
those  two  clauses  of  the  remit  the  Lord  Chancellor 
of  Ireland  was  justified  in  taking  the  course  he 
did,  after  the  cause  was  remitted,  and  pronouncing 
the  order  appealed  from.     His  Lordship  directed 
these  issues  in  pursuance,  as  he  thought,  and  in  the 
right  understanding,  of  your  Lordships'  order  j  and 
upon  a  full  consideration  of  the  question,  which  by 
no  means  appears  to  me  in  any  stage  of  it  free  from 
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difficulty  and  considerable  embarrassment,  I  t 
inclined  to  think,  upon  the  whole,  be  came  to 
right  decision  in  considering  that  he  might  one 
that  remit,  in  order  to  execute  your  Lordships'  i 
tensions,  well  send  to  a  jury  issues  to  be  tried 
therefore  shall  move  your  Lordships  to  affirm  t 
judgment  directing  those  issues,  as  being  pi 
nounced  in  conformity  with  the  judgment  of  tl 
House,  though,  perhaps,  if  he  had  thought  anotti 
course  more  in  conformity,  I  should  not  b 
complained  of  it ;  but  I  do  not  think  he  has  go 
out  of  the  meaning  of  the  remit:  I  think,  op 
the  whole,  he  has  fulfilled  the  intentions  rftl 
House  in  directing  issues ;  but  I  will  state  id 
I  think  the  judgment  cannot  stand  as  to  t 
issues  in  their  present  form.  The  first  issae 
"  Whether  the  sums  secured  by  the  four  best 
"  bearing  date  the  3d  of  August,  1801,  executi 
"  by  Gustavus  Rochfort  to  Richard  Johnson,  i 
**  securing  the  principal  sum  of  2500/.  each,  hff 
"been  paid  or  satisfied;*'  and  in  case  the  ja 
shall  find  that  such  bonds  have  not  been  paid 
satisfied,  then,  secondly,  "  Whether  the  indentn 
"  bearing  date  the  25th  of  May,  ISOt,  and  mai 
"  between  the  several  parties  in  the  pleadin 
"  mentioned,  was  in  law  a  release  of  the  sm 
"  secured  on  the  said  bonds  ;  and  with  liberty, 
"  the  jury  shall  find  that  the  said  bonds  had  be 
"  paid  or  satisfied,  to  indorse  on  the  postea  t 
"  times  when  and  the  manner  in  which  the  sa 
**  bonds  were  paid  and  satisfied/' 

Now  I  can  understand  an  issue  directed  to  t 
whether  a  certain  sum  has  been  paid,  or  a  de 
has  been  satisfied,  but  I  do  not  understand  J 
issue  of  fact  directed  to  try  whether  a  certain  i 
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stniment,  in  the  pleadings  mentioned,  is  in  law  a       18S1. 

release  of  a  certain  claim  :  that  is  sending  to  a  jury 

an  issue  of  law.     I  shall,  therefore,  move  your        j* 

Lrordships,  that  while  you  aflBu'm  the  judgment  in 

other  respects,  you  remit  with  directions  to  alter 

it  in  this  respect,  in  order  that  this  second  issue 

may  be  made  conformable  with  the  practice  of 

courts  of  equity  and  law,  whereby  an  issue  of  fact 

alone  can  be  sent  to  a  jury.     I  would  alter  the 

second  issue  by  leaving  out  all  the  words  after  the 

word  "  whether,"  down  to  the  words  "  release  of," 

and  substitute  these  words,  "  by  any  other  deeds 

•*  executed  or  payments  made,  or  in  any  other 

•*  way  the  sums  secured  on  the  said  bonds  have 

*^  been  paid,  or  the  debts  created  by  the  said  bonds 

'*  satisfied ;  and  with  liberty,  if  the  jury  shall  find 

''  that  the  said  bonds  had  been  paid  or  satisfied,  to 

'*  endorse  on  the  postea  the  times  when  and  the 

<<  manner  in  which  the  said  bonds  were  paid  and 

•*  satisfied.'*     The  judgment  will,   therefore,   be 

affirmed  in   part,  and  remitted  quoad  ultra  with 

regard  to  the  second  issue. 


Die  LuDSB,  4  Aprilis^  1851. 
Ordered  and  adjudged,  that  the  first  iBSue  be  amended  by 
leaying  out  aU  the  words  after  the  first  word  ''  satisfied/'  and 
(hat  the  second  issue  be  also  amended  by  learing  out  all  the 
words  after  the  word  <'  whether,''  to  the  word  <'  bonds,"  and  by 
substituting  instead  thereof  the  words  ''  by  any  other  deeds 
executed  or  payments  made,  or  in  any  other  way  the  sums  se- 
cured on  the  said  bonds  have  been  paid,  or  the  debts  created 
by  the  said  bonds  released  or  otherwise  satisfied."  And  it  is 
further  ordered  and  adjudged,  that  in  all  other  respects  the  said 
order  and  direction  complained  of  in  the  said  appeal  be,  and 
and  the  same  are  hereby  affirmed:  and  it  is  further  ordered 
that  with  the  above  variation  and  amendment  the  cause  be  re- 
mitted back  to  the  Court  of  Chancery  in  Ireland,  to  pimeied 
therein  as  shall  be  cpmuBtent  therewithi  anilftB  sIMlbe  |u«u 
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IRELAND. 

(court   of   CHANCERY.) 

William    Bouchier  and    Mar-I 

OARET  his  Wife,    and  Maria  V  Appellants^ 
Dalt,  Widow J 

Susanna  Dillon,  Widow,  Fran-  1 

CIS     Stephen     Dillon,     and  >  Respondents. 
Charles  Dillon    -     -     -     -  J 

In  a  suit  by  children  entitled  to  portions  against  the  executor 
of  their  father's  will,  whose  estate  was  charged  with  the  por- 
tions,  the  executor  being  guardian  of  the  children,  and  also 
a  creditor  upon  the  father*s  estate,  which  suit  was  continued 
against  his  representative,  certain  sums  were,  by  the  Master's 
Report,  found  due  to  the  estate  of  the  executor,  Ac :  the  re- 
port of  the  Master  proceeded  upon  an  account  stated  and 
settled  between  the  executor  and  some  of  the  children  entitled 
to  portions,  and  signed  by  them,  but  not  signed  by  the  Plaintifi 
in  the  suit.  The  report,  however,  was  confirmed ;  and,  after 
various  proceedings  in  the  suit,  upon  application  of  the  Plainti£&i 
leave  was  given  to  take  proceedings  for  reviewing  the  matter 
of  the  report,  upon  the  condition  that  the  Plaintifis  should 
pay  the  costs  of  the  proceeding,  or  otherwise  that  the  matter 
of  the  report  should  stand  confirmed.  Held,  on  appeal,  that 
the  Plaintifis,  not  having  complied  with  the  conditions,  were 
not  entitled  to  relief. 

After  a  petition  of  appeal  had  been  presented,  complaining 
only  of  one  order  of  the  Court  below,  leave  was  given  to 
extend  the  appeal  to  other  orders^ 


By  articles  dated  the  17th  of  February,  I76S, 
and  made  on  James  Edward  Dillon's  first  marriage, 
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it  was  agreed  that  if  there  should  be  more  than       18S1. 
one  child  of  the  marriage,  then  that  the  sum  of 
3000/.  should  be  secured  by  the  said  James  Edward  » 

Dillon  for  such  issue. 

Shortly  after  the  date  and  execution  of  the 
above  articles,  James  Edward  Dillon  executed 
his  bond  with  warrant  of  attorney  to  Fergus 
Naghten  (a  trustee  named  in  the  articles),  in  the 
penal  sum  of  6000/.  conditioned  for  the  payment 
of  3000/.  and  interest,  and  Fergus  Naghten  ob- 
tained judgment  thereon  in  Easter  term  1771- 

There  were  four  children  of  the  marriage, 
namely,  Patrick  Dillon  since  deceased,  the  Re- 
spondent Francis  Stephen  Dillon,  Catherine  Dillon, 
who  afterwards  married  the  Respondent  Charles 
Dillon,  and  Marcella  Dillon,  who  afterwards  mar- 
ried the  late  Defendant  Morgan  John  O'Dwyer. 

By  an  indenture  bearing  date  the  18th  of  May, 
1771  >  being  a  settlement  made  upon  the  second 
marriage  of  J.  E.  Dillon,  he  charged  his  estates, 
real  and  personal,  with  a  sum  of  8000/.  for  the 
children  of  that  marriage. 

James  Edward  Dillon  had  issue  by  the  second 
marriage  two  children  only,  the  Appellants  Mar- 
garet Bouchier  and  Maria  Daly. 

By  his  will  dated  the  24th  of  April,  1778,  he 
devised  his  lands,  &c.  called  Kye,  &c.  to  trustees 
and  their  heirs,  to  the  use  of  his  eldest  son  Patrick 
Dillon  for  his  life,  with  remainders  in  strict  settle- 
ment ;  and  he  directed  that  all  his  debts  should 
be  paid  out  of  his  personal  fortune  so  far  aa  it 
would  extend,  and  in  case  of  deficiency  he  sub- 
jected his  real  estates  to  such  deficiency ;  and  after 
bequeathing  to  his  children  various  legacies  to 
be  paid  out  of  his  personal  estate,  but  in  case  of 
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1831.  any  deficiency  charging  the  same  on  his  realeatale^ 
he  declared  his  will  to  be  that  the  legacies  be* 
queathed  to  his  children  should  be  in  lieu  and 
full  satisfaction  of  the  provisions  made  for  them 
by  the  instruments  executed  on  his  marriages  re- 
spectively ;  and  as  to  all  the  residue  of  his  estate^ 
real  and  personal,  he  devised  the  same  unto  his 
children,  except  Patrick,  share  and  share  alike,, 
and  appointed  John  DilloB  and  Charles  Freocb 
trustees  of  his  will  and  guardians  to  his  children. 

He  died  on  the  1st  of  April,  I78S,  leaving  his 
wife  Uonora  Dillon,  and  bis  sons  Patrick  and  Ste- 
phen Francis  Dillon,  and  his  daughters  Catherine 
and  Marcella  Dillon  (the  issue  of  his  first  marriage), 
and  his  two  other  daughters,  the  Appellants  Mar- 
garet Bouchier  and  Maria  Daly,  his  issue  by  his 
second  mairiage. 

James  Edward  Dillon  was  at  the  time  or  his 
death  seised  of  an  estate  in  fee  simple  in  the  lands 
of  Kye,  Carrounally,  &c.  which  formed  the  Kye 
estate,  (subject  to  a  charge  of  13001.  for  Mable 
Naghten  otherwise  0*Fallan,)  and  entitled  to  the 
lands  of  Kilbegley  and  Ardnaelog  for  terms  of 
years  renewable,  and  he  was  also  entitled  to  cer- 
tain other  lands  called  the  lands  of  Killeen  for  a 
term  of  years  which  expired  on  the  1  st  of  May, 
1796  i  he  was  also  possessed  of  other  considerable 
personal  estate. 

He  had  assigned  to  John  Dillon  his  interest  in 
the  lands  of  Kilbegley  by  way  of  mortgage,  as  an 
indemnity  against  a  bond  in  which  John  Dillon 
had  joined  him  to  the  trustees  of  Mable  Naghten, 
as  a  fiurther  security  for  the  said  sum  of  1300^ ; 
he  had  also  assigned  his  leasehold  interest  in  tbe 
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lands  of  Ardnaelog  to  John  Dillon,  as  an  indenv^  iSSi; 
iiity  against  other  securities  in  which  John  Dillon 
had  also  joined  him  to  persons  of  the  name  of 
I>ominick  French  and  Thomas  Bennett,  and  had 
also  assigned  to  him  his  interest  in  the  lands  of 
Killeen  as  further  indemnity. 

Under  these  assignments,  John  Dillon,  in  the 
year  1780,  entered  into  possession  of  the  leasehold 
lands  and  receipt  of  the  rents,  and  on  the  death  of 
the  testator  he  possessed  himself  of  all  the  testator's 
general  personal  estate. 

Shortly  after  the  death  of  James  Edward  Dillon, 
and  in  the  year  1782,  John  Dillon  filed  a  bill  in 
the  Court  of  Chancery  in  Ireland  against  the  Ap- 
pellants Margaret  Bouchier  and  Maria  Daly,  and 
the  other  children  of  James  Edward  Dillon  and 
others,  praying  that  an  account  might  be  taken  of 
the  several  debts  of  James  Edward  Dillon,  for 
which  he  John  Dillon  had  become  surety,  and  of 
the  payments  made  by  him*  in  respect  thereof,  and 
that  the  debts  should  be  paid  or  the  leasehold 
interests  sold ;  and  also  for  an  account  of  the  real 
and  personal  estate  of  James  Edward  Dillon,  and 
of  the  debts  affecting  the  same,  and  that  the  trusts 
of  his  will  might  be  carried  into  execution,  and 
the  estate  of  Kye  sold,  and  a  receiver  appointed  in 
the  meantime. 

At  this  time  the  Appellants  Margaret  Bouchier 
and  Maria  Daly,  and  the  other  children  of  James 
Edward  Dillon,  were  infants ;  and  John  Dillon  the 
complainant  in  the  cause  put  in  their  answers,  and 
acted  in  the  suit  on  their  behalf. 

In  1784,  Thomas  Kelly,  the  steward  of  John 
Dillon,  was  appointed  receiver  of  the  Kye  estate^ 
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1851.       and  immediately  entered  into  the  receipt  of  the 
rents  and  profits. 
••7  On  the  17th  of  February,  I786,  a  decree  was 

made  in  this  suit,  whereby  an  account  was  directed 
to  be  taken  of  the  real  and  personal  estates  of 
which  James  Edward  Dilloii  died  seised  and  pos- 
sessed or  entitled  unto,  into  whose  hands  the  same 
came,  and  how  the  same  and  every  part  thereof 
had  been  appHed  or  disposed  of;  also  an  account 
of  the  several  debts  affecting  the  estate  of  James 
Edward  Dillon,  and  of  the  legacies  devised  by  his 
will,  and  how  much  was  due  thereon  respectively : 
and  the  other  creditors  of  James  Edward  Dillon 
were  to  be  at  liberty  to  come  in  before  the  Master 
and  prove  their  demands. 

In  pursuance  of  the  decree,  the  Master,  by  his 
report  dated  on  the  25th  of  January,  178?,  found 
that  the  sum  of  1784/.  6s.  lid.  was  due  to  John 
Dillon  on  the  foot  of  the  deeds  of  mortgage  in  the 
pleadings  mentioned. 

In  the  first  schedule  to  his  report,  the  Master 
found  that  there  was  due  to  John  Dillon  on  the 
22d  of  August,  1786,  on  account  of  his  engage- 
ments as  surety  for  James  Edward  Dillon,  the 
balance  or  sum  of  1101/.  3^.  6d. 

By  the  same  schedule  he  set  forth  the  particulars 
of  the  real  and  personal  estates  of  the  testator. 

In  the  second  schedule  he  set  forth  the  debts  due 
from  James  Edward  Dillon,  including  the  portions 
for  the  children  of  the  first  marriage,  and  the 
portions  of  the  Appellants  under  the  settlement 
on  the  second  marriage. 

This  report  was  confirmed  on  the  17th  of  Feb- 
ruary, 1787,  the  Appellants  Margaret  Bouchier 
and  Maria  Daly  not  being  of  age. 
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On  the  3d  of  May,  1787,  the  cause  was  heard  1831. 
for  further  directions  upon  the  Master's  report, 
when  the  debt  owing  to  John  Dillon  from  the  22d 
day  of  August,  1786,  to  the  17th  day  of  February, 
1787,  the  time  of  confirming  the  report,  upon  a 
computation  directed  by  the  Court,  amounted  to 
the  sum  of  1444/.  4^.  5f  rf.  sterling ;  and  the  several 
other  sums  reported  due  from  the  said  James 
Edward  Dillon,  including  those  reported  due  to 
the  Appellants  Margaret  Bouchier  and  Maria 
Daly,  and  his  other  children,  were  also  computed* 
And  it  was  decreed  that  the  said  several  sums  and 
interest,  and  costs  due  and  to  grow  due  thereon, 
should  be  charged  on  the  real  estate  of  which 
James  Edward  Dillon  died  seised ;  and  that  accord- 
ingly the  Defendant  Patrick  Dillon  should  pay 
to  John  Dillon  the  sum  of  1444/.  45.  5f  rf.  with  in- 
terest for  the  same  from  the  17th  of  February, 
1787,  and  also  the  other  sums  to  the  other  credi- 
tors, &c.,  or  in  default  thereof,  that  the  mortgaged 
lands  of  Ardnaelog,  Kilbegley,  and  Killeen,  should 
be  sold  to  pay  unto  the  complainant  the  sum  of 
1444/.  4fS.  5|rf.,  &c.;  and  also  to  the  Defendants 
Thomas  Naghten  and  Hugh  Kelly  the  sum  of 
1401/.  Qs.  7^d. ;  and  that  the  lands  of  Kye,  Car- 
rounally,  &c.  should  be  sold  to  pay  the  other 
creditors  of  James  Edward  Dillon. 

In  the  year  I788,  the  leasehold  lands  of  Ard- 
naelog, Kilbegley,  and  Killeen  were  in  pursuance 
of  the  decree  set  up  to  be  sold,  and  John  Dillon 
became  the  purchaser  for  the  sum  of  2000/.,  and 
continued  in  possession  and  receipt  of  the  rents 
and  profits  of  the  lands  of  Killeen  until  the  lease 
expired  in  the  year  1796,  and  of  the  rents  and 
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1831.      profits  of  the  lands  of  Kilbegley  and  Ardnaek^ 
until  the  year  1804. 

The  rents  of  Kye  were  received  by  Thomas 
Kelly  and  subsequent  receivers^  until  that  estate 
was  recovered  by  John  O'FallaDy  under  a  decree 
of  the  Court  in  the  year  ISO*.^ 

Honora  Dillon,  the  widow  of  James  Edward 
Dillon,  died  in  the  year  1790  }  and  thereupon  the 
Appellants  Margaret  and  Maria  became  entitled 
to  payment  of  their  respective  portions  under  the 
settlement  upon  their  father's  second  marriage. 

By  orders,  dated  the  22d  of  February  and  19th 
of  June,  1793,  Thomas  Kelly  obtained  credit  in 
his  accounts  as  receiver  for  the  sum  of*  1 8Q6L  4s.  9d^ 
paid  to  Patrick  Dillon  and  the  other  children  of 
the  first  marriage,  through  the  hands  of  John  Dillon 
their  guardian. 

In  the  year  1794  the  Appellant  Maria  married 
Vesey  Daly,  since  deceased,  and  by  the  settle- 
ment on  her  marriage  her  portion  and  interest 
under  the  settlement  was  assigned  to  Michael 
Dundas  and  John  Bourke  in  trust  for  her  and  her 
husband  for  life,  and  afterwards  for  her  children 
by  him,  to  be  equally  divided  between  them. 

In  the  year  1796  the  Appellant  Margaret 
married  the  Appellant  William  Bouchier,  and 
by  the  settlement  on  her  marriage  her  portion 
and  interest  under  the  settlement  was  assigned 
to  Sir  Thomas  French,  Bart.,  Edward  Nugent, 
Alexander  Murry,  and  Latin  Fitzgerald,  for  her 
benefit  during  her  life,  and  afterwards,  as  to  the 
greater  part  thereof)  for  her  children. 

In  the  years  1797,  1798,  and  1800,  the  Appel- 
lants William  Bouchier  and  Margaret  his  wife  had 
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issue  three  children,  who  were  living  at  the  date       l*81-. 
of  the  appeal. 

Vesey  Daly  died  in  the  year  ISO*,  leaving  issue 
by  the  Appellant  Maria  three  children,  who  Were 
also  living,  at  the  date  of  the  appeal. 

Prior  to  the  yeaj;  1804  Marcella  Dillon  inter- 
married with  Morgan  John  O'Dwyer,  and  Cathe- 
rine Dillon  with  Charles  Dillon  j  and  by  a  settle- 
ment executed  upon  Marcella  Dillon's  marriage^ 
certain  trusts  were  declared  of  her  portion. 

John  Dillon  died  in  the  month  of  April,  1804, 
leaving  the  Respondent  Susanna  Dillon,  his  widow, 
sole  executrix  of  his  will. 

Shortly  after  the  death  of  John  Dillon,  Susanna 
Dillon,  as  his  executrix,  granted  a  lease  of  the  • 
lands    of   Kilbegley    and    Ardnaelog   to  James 
Devine. 

On  the  11th  of  December,  1804,  the  Appellants, 
with  the  Respondent  Francis  Stephen  Dillon,  filed 
their  bill  against  the  Respondent  Susanna  Dillon, 
and  the  other  parties  interested,  stating  to  the 
effect  hereinbefore  mentioned,  and  praying  thatt 
the  Respondent  Susanna  Dillon,  as  executrix  ctf 
John  Dillon  deceased,  might  admit  assets  of  John 
Dillon  sufficient  to  answer  the  demands  made  by 
the  bill,  or  that  an  account  might  be  taken  'of  his 
personal  estate  come  to  the  hands  of  Susanna 
Dillon,  and  that  John  Dillon  might  be  considered 
as  having  been  a  trustee  for  the  Appellants  Mar- 
garet and  Maria,  and  the  other  children  of  James 
Edward  Dillon,  as  to  the  leasehold  lands  of  KiU 
begley,  Ardnaelog,  and  Killeen,  and  that  ibe 
Respondent  Susanna  Dillon,  as  his  executritc, 
might  be  decreed  to  account  for  the  rents  and 
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18S1.  profits  thereof  during  the  time  he  was  in  pos 
session  thereof,  and  also  for  all  other  the  asset 
of  James  Edward  Dillon  which  came  to  the  hand 
of  John  Dillon :  the  bill  also  prayed  an  account  c 
the  debts  of  James  Edward  Dillon,  and  that  the  Re 
■  spondent  Susanna  Dillon  might  be  decreed  to  ac 

'*  count  for  the  rents  received  out  of  the  real  estate 

of  James  Edward  Dillon  by  John  Dillon,  or  the  re 
ceivers  appointed  by  him ;  and  that  the  leaseholi 
lands  of  Kilbegley  and  Ardnaelog  might  be  re 
sold  and  a  receiver  appointed  in  the  meantime 
and  that  out  of  the  money  to  arise  from  such  sal( 
I  and  from  the  other  property   of  James  Edwarc 

Dillon,  as  far  as  it  would  extend,  the  Appellant 
I'll  and  the  Respondent,  Francis  Stephen  Dillon,  anc 

J]  the  other  creditors  of  James  Edward  Dillon,  migfr 

be  paid  their  demands  according  to  their  priority. 
In  December,  1804,  a  receiver  was  appointee 
of  the  lands  of  Kilbegley  and  Ardnaelog,  wh( 
continued  in  the  receipt  of  the  rents  and  profit 
of  tlie  lands  until  June,  1812,  when  he  died 
shortly  after  wliich  event  the  Respondent  Susann; 
Dillon  obtained  possession  of  the  lands. 

Tlie  cause  was  heard  on  the  22d  of  June,  1808 
when  it  was  decreed  that  it  should  be  referred  t( 
Mr.  King  to  take  an  account  of  the  sums  remain 
ing  due  to  the  younger  children  of  James  Edwan 
Dillon,  for  their  respective  portions  ;  and  also  ai 
account  of  such  part  of  the  personal  estate  o 
James  Edward  Dillon  as  was  not  comprised  in  th( 
account  already  taken  in  the  cause  of  Dillon  v 
Dillon^  or  which  had  been  received  by  John  Dilloi 
subsequent  to  the  decree  in  that  cause  ;  and  th( 
Master  was  also  to  take  an  account  of  the  per 
sonal  estate  of  James  Edward  Dillon,  and  of  thi 
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rents  and  profits  of  the  real  estates  received  by  1881. 
John  Dillon  subsequent  to  the  account  taken  in 
the  cause  of  Dillon  v.  Dillon;  and  if  the  funds 
should  not  be  sufficient  to  raise  the  portions,  that 
the  Appellants  Margaret  and  Maria,  and  the  De- 
fendants Morgan  John  O'Dwyer  and  Marcella  his 
wife,  and  the  Respondent  Charles  Dillon,  as  the 
representative  of  his  late  wife  Catherine  Dillon 
deceased,  were  in  such  case  entitled  to  have  the 
leasehold  interests  of  Kilbegley  and  Ardnaelog 
purchased  by  John  Dillon  resold,  &c. 

The  Master  made  his  report  on  the  2d  of  June^ 
1810,  and  among  other  things  found  the  amounts 
of  the  portions  of  the  younger  children  of  James 
Edward  Dillon,  under  the  articles  of  the  17th  of 
February,  I763,  and  of  the  18th  of  May,  1771; 
and  he  stated,  that  he  found  the  following  se- 
curities executed  to  James  Edward  Dillon  were 
not  comprised  in  the  account  taken  in  the  cause 
of  Dillon  V.  Dillon^  (to  wit)  a  mortgage  and  decree 
affecting  the  lands  of  Kilmore,  which  had  been 
assigned  to  James  Edward  Dillon  by  Thomas 
O'Connor  deceased,  for  the  principal  sum  of 
1762/.  45.  9rf.,  with  interest  thereon,  but  which 
mortgage  debt  could  not  be  received  by  John 
Dillon,  inasmuch  as  Thomas  O'Connor  had  previ- 
ously assigned  the  same  to  Denis  Thomas  O'Brien 
of  Dublin,  who  was  in  receipt  of  the  rents  of  the 
mortgaged  premises  under  the  deed  of  assignment; 
and  one  other  debt  secured  by  mortgage  affecting  the 
lands  of  Fairfield  for  1500/.,  with  interest  j  he  also 
found  that  James  Edward  Dillon  died  possessed  of 
two  notes  of  Anthony  M^Huss  and  James  Nugent, 
which  John  Dillon  deceased  sold  to  the  Respond- 
ent, Francis  Stephen  Dillon,  for  his  promissory  note 
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18S1.       of  50/.  which  still  remained  unexpired;  andtl 

subsequently  to  the  said  account,  plate  of  Jsm 

Edward  Dillon  of  the  value  of  150/.  105.  came 

!i  the  hands  of  John  Dillon  as  James  Edward  I 

Ion's  executor,  and  that  he  also  received  the  si 
of  10/.  for  a  brewing  pan,  and  the  sum  of  9L  • 
for  a  gun,  and  the  sum  of  397^  *^-  O^d.  for  m 
of  the  lands  of  Kilbegley  and  Ardnaelog,  afte  t 
taking  of  the  said  account  and  previously  to  t 
sale  of  such  lands  to  him,  and  which  sums  ma 
together  the  sum  of  556/.  16^.  O^d.  But  the  Mast 
found  that  by  an  account  settled  and  signed  in  ti 
month  of  July,  1790,  between  John  Dillon  as  ex 


i|  cutor  of  James  Edward  Dillon,  and  the  Respoo 

i  ent    Francis    Stephen    Dillon,  the     Defendan 

Patrick  Dillon  and  the  late  Catherine  Dillon,  dm 
i  of  the  children  of  James  Edward   Dillon,  Jol 

I  Dillon  as  such  executor  made  payments  for  an 

on  account  of  the  children  of  James  Edward  Di 
Ion  and  was  entitled  to  credit  for  the  sum  < 
1119/.  11^.  2]^rf.,  which  left  a  balance,  after  allo^ 
ing  credit  for  the  sum  of  556L  I6s.  O^d.  duel 
John  Dillon,  amounting  to  the  sum  of  5521. 15s.  2rf 
and  the  Master  further  found,  that  James  Edwai 
Dillon  was  seised  of  real  estates  of  the  yearly  vali 
of  3361.  IJs.  6d.,  and  that  John  Dillon  receive 
since  the  taking  of  the  accounts  in  Dillon  v.  Dilh 
out  of  the  rents  of  the  real  estate,  from  the  i 
ceivers  appointed  by  the  Court,  several  sun 
amounting  to  36531.  Is.  ll^rf.,  and  that  he  h 
paid  and  disbursed  such  rents,  and  was  entitl 
to  credit  on  the  foot  thereof  for  the  sum 
4927/.  19s.  3y. 

By  the  schedule,  it  appeared  that  the  sum 
4927/.  19^.  3}^d.  was  made  up  of  interest  paid  up 
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the  portions  to  the  children  of  J.  E.  Dillon,  and  1881. 
bills  of  costs,  and  for  interest  on  the  sum  of  800/., 
being  the  residue  of  the  8000/.,  from  the  20th  of  ^ 
November,  1790,  at  which  time  the  said  judgment 
was  assigned  to  the  said^  John  Dillon  deceased,  to 
the  16th  of  May,  1810,  934/.  16^.  4e/.,  making 
together  the  sum  of  4927/.  19^.  S^rf.,  and  which 
Jeft  a  balance  or  sum  of  1274/.  17^.  4rf.  due  to 
John  Dillon,  in  respect  of  such  payments  on  the 
foot  of  the  Kye  rents. 

The  report  was  confirmed,  and  on  the  25th  of 
July,  1810,  the  cause  was  heard  for  further  direc- 
tions, when  it  was  decreed  that  the  respective 
sums  reported  due  for  portions  were  charges  on 
those  leasehold  lands  of  Kilbegley  and  Ardnaelog, 
and  that  the  same  should  be  forthwith  paid,  or,  in 
default  thereof,  that  the  leasehold  interest  should 
be  sold  for  payment  of  the  sums  reported  due; 
and  that  an  account  should  be  taken  of  the  rents 
and  profits  of  the  lands  of  Kilbegley  and  Ard- 
caelog  received  by  John  Dillon  or  his  repre- 
sentatives from  the  date  of  the  report  in  Dillon 
V.  Dillon^  and  also  an  account  of  all  sums  paid  by 
John  Dillon  deceased,  on  account  of  purchase 
money,  head  rent,  and  renewal  fines  of  the  lands ; 
and  the  consideration  of  all  questions  as  to  the 
assignment  and  disposal  of  securities  mentioned  in 
the  report  as  part  of  the  assets  of  James  Edward 
Dillon  were  reserved. 

In  pursuance  of  the  decree,  the  lands  of  Kil- 
begley and  Ardnaelog  were  set  up  for  sale  in  the 
month  of  December,  1810,  and  the  Respondent 
Susanna  Dillon  was  declared  the  purchaser,  for 
the  sum  of  4500/.  sterling. 

The    Respondent    Susanna   Dillon   paid   into 
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Court  one  fourth  part  of  the  purchase  mone; 
4500/.  on  the  9th  of  July,  1811,  and  on  the  1 
of  July,  1812,  obtained  a  conditional  order  < 
firming  the  sale  to  her. 

On  the  15th  of  December,  1812,  an  order 
obtained  by  the  Respondent  Susanna  Dillon 
lodging  a  promissory  note  in  respect  of  the  rem 
ing  three  fourths  of  the  purchase  money. 

Shortly  after  obtaining  this  order,  the  Respc 
ent  Susanna  Dillon  entered  into  possession  of 
leasehold  lands  of  Kilbegley  and  Ardnaelog. 

On  the  12th  of  June,  1813,  Mr.  King  made 
report,  pursuant  to  the  decree  of  the  25th  of  Ji 
1810,  and  thereby  stated  that  he  found  the  Mast 
report  in  Dillon  v.  Dillon  bore  date  the  SJtt 
January,  1787>  from  which  period  he  was  direc 
to  take  the  account ;  but  as  he  found,  by 
account  of  1790,  mentioned  in  his  former  rep 
that  John  Dillon  (therein  called  Colonel  Dill( 
had  debited  himself  with  the  sum  of  397/.,  ^ 
the  rents  of  Kilbegley  to  the  1st  of  May,  I788, 
had  therefore  taken  up  the  account  of  the  n 
from  the  1st  of  May,  I788,  and  he  found  tl: 
was  a  balance  of  1488/.  4fS.  lid.,  due  by  the 
spondent  Susanna  Dillon,  as  executrix  of  J 
Dillon,  for  rents  of  the  lands  of  Ardnaelog, 
a  balance  of  2557/.  10^.  due  by  her  on  accoun 
the  rents  of  Kilbegley  ;  that  John  Dillon  was 
clared  the  purchaser  of  the  lauds  of  Kilbegley 
Ardnaelog,  and  also  of  the  lands  of  Killeen,  ui 
the  decree  in  the  cause  of  Dillon  v.  Dillon,  ft 
sum  of  2000/.,  and  that  he  did  not  pay  any  par 
tliat  sum  ;  but  he  found  that,  in  the  report  in  . 
Ion  V.  Dillon,  a  sum  of  1784-/.  Qs.  lie/,  was  repoj 
due  to  John   Dillon,   notwithstanding  he  (o 
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that,  by  the  final  decree  made  in  the  cause  of  1881. 
Dillon  V.  Dillon^  the  sum  of  1444/.  45.  5frf.  only 
was  decreed  to  John  Dillon,  and  he  had  therefore 
given  the  Respondent  Susanna  credit  for  the 
sum  of  1444/.  45.  b^d.  decreed,  together  with  in- 
terest thereof  from  the  time  of  the  decree  in 
Dillon  V.  Dillon  to  the  1st  of  May,  1813,  being  a 
period  of  twenty-five  years,  and  amounting  to  the 
sum  of  2066/.  85.,  as  for  the  purchase  money  of 
the  said  lands*  And  the  Master  found  that,  by 
the  report  in  Dillon  v.  Dillon^  a  principal  sum  of 
1300/.  was  reported  due  to  the  trustees  of  Mable 
Naghten,  therein  named,  with  interest  for  the 
same  from  the  1st  of  November,  1783 ;  and  that 
John  Dillon  and  the  Respondent  Susanna  had 
paid  the  interest  on  the  sum  of  1300/.  from  the 
year  1785  to  the  year  1805,  being  a  period  of 
twenty  years,  and  amounting  to  1560/.,  for  which 
he  had  given  the  Respondent  Susanna  credit 
against  the  lands  of  Kilbegley,  Ardnaelog,  and 
Killeen ;  and  he  found  that  John  Dillon  received 
out  of  the  lands  of  Killeen,  being  one  of  the 
denominations  of  land  of  which  he  was  declared 
the  purchaser,  together  with  the  lands  of  Kilbegley 
and  Ardnaelog,  a  profit  rent  of  100/.  a  year  till 
the  determination  of  the  lease  of  the  lands  of  Kil- 
leen, being  the  period  of  eight  years,  and  making 
together  a  sum  of  800/.,  which  he  had  deducted 
from  the  sum  due  for  principal  and  interest  on  foot 
of  the  sum  of  1444/.  45.  5jrf.,  and  the  sum  of 
1560/.,  paid  to  the  trustees  of  Mable  Naghten, 
which  left  a  balance  in  favour  of  the  Respondent 
Susanna,  on  foot  of  the  purchase  money  and  the 
interest  thereof,  and  of  the  interest  of  the  1300A, 
of  4270/.  125.  5%d.  J   and  that  after  giving  the 
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Respondent  Susanna  credit  for  the  sum  decree 
to  John  Dillon,  in  the  cause  of  Dillon  v.  Dilh 
as  for  the  purchase  money  of  the  lands  of  Ki 
begley  and  Ardnaelog,  with  the  interest  therec 
and  for  the  head  rents  and  renewal  fines,  and  fi 
the  sum  of  1560/.,  interest  on  the  sum  of  1300i 
reported  due,  in  the  cause  of  Dillon  v.  Dillon,  I 
the  trustee  of  Mable  Naghten,  and  paid  by  Job 
Dillon  and  his  representative,  there  remaine 
due  to  the  Respondent  Susanna,  as  executrix  c 
John  Dillon,  in  the  general  account,  the  sum  c 
«24/.  17^.  4|rf. 

The  Appellants,  and  the  Respondent  Frand 
Stephen  Dillon,  excepted  to  the  report.  1st,  Be 
cause  the  accounts  of  the  rents  and  profits  of  tbi 
lands  of  Kilbegley  and  Ardnaelog  had  been  taka 
from  the  1st  of  May,  1788,  only,  whereas  themastei 
ought  to  have  taken  the  accounts  of  such  rents  frou 
the  25th  of  January,  I787 ;  and,  also,  because  th« 
account  of  1790,  mentioned  in  the  report  excepted 
to,  was  not  evidence  against  the  Appellants  aini 
the  Respondent  Francis  Stephen  Dillon  ;  and,  fur- 
ther, because  by  taking  up  the  accounts  of  the  reDt! 
and  profits  of  the  lands  from  1st  of  May,  17^8, 
only,  the  Respondent  Susanna  obtained  credit  foi 
a  greater  sum  than  the  sum  of  3971*  (^1)7/.  4^s.0li[ 
mentioned  in  the  account  of  1790.  ^dly.  Because 
credit  should  have  been  given  for  950/.,  as  for  th^ 
rents  of  the  lands  of  Killeen  from  the  1st  of  No 
vember,  I786,  to  the  1st  of  May,  I796 ;  wherea 
credit  for  800/.  only  was  given  as  for  the  rents  c; 
such  lands,  from  the  date  of  the  report  in  DiOif^ 
V.  Dillon,  up  to  the  1st  of  May,  I796.  3dly,  Bc' 
cause,  as  the  yearly  rents  of  the  lands  mentioned 
in  the  report  exceeded  the  interest  of  the  sum  c: 
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1444/.  4s.  5|rf.,  the  supposed  purchase  money,  the       ^ j^* 
Master  ought  to  have  applied  the  rents,  first,  in 
discharging  the  interest  on  the  alleged  purchase 
money,  and,  next,  in  sinking  the  principal,  which 
he  had  not  done ;  and,  4thly,  Because  the  Master 
should  not  have  given  credit  to  the  Respondent 
Susanna  for  the  interest  of  the  *tim  of  1300/.  in  the 
report  mentioned,  from  the  year  1785,  as  against 
the  rents  of  Ardnaelog  and  Kilbegley,  in  preference 
to  the  Appellants,  and  the   Respondent  Francis 
Stephen  Dillon,  and  the  other  younger  children  of 
James  Edward  Dillon,  because  the  debt  for  the 
payment  of  interest  on  which  credit  was  given 
was,  together  with  the  interest  thereof,  decreed  a 
charge  on  the  real  estate  of  James  Edward  Dillon, 
by  the  decree  pronounced  in  the  cause  ot'O^Fallan 
V.  Dillon^  and  was  subsequent  to  the  securities,  on 
the  foot  of  which  the  Appellants  and  the  other 
younger  children  of  James  Edward  Dillon  were 
reported  creditors ;  and,  because,  even  if  the  Re- 
spondent Susanna,   2l%  personal  representative  of 
John  Dillon  deceased,  was  to  be  considered  en- 
titled to  credit  for  the  interest  on  the  sum  of  1300/. 
as  against  the  lands  of  Ardnaelog  and  Kilbegley^ 
that  the  account  of  the  payment  of  interest  should 
not  have  been  taken  up  from  1785. 

The  exceptions  were  argued  on  the  17th  of  July, 
1813,  when  the  first  and  second  were  allowed,  and 
the  third  and  fourth  overruled;  the  fourth  ex- 
ception being  so  overruled  on  the  Respondent 
Susanna  undertaking  to  let  the  Appellants  and 
the  Respondent  Francis  Stephen  Dillon  stand  in 
her  place,  in  the  cause  of  O^Fallan  v.  Dillon^  in 
respect  of  the  indenture  in  such  exception  men- 
tioned. 
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18S1.  The  Respondent  Susanna  Dillon  also  excepte 

to  the  report,  because  credit  was  only  given  he 
for  the  sum  of  1444/.  4*3. 5^d.  and  interest :  wherea 
by  the  report  in  the  cause  of  Dillon  v.  Dillon,  th 
sum  ascertained  to  be  due  to  John  Dillon  amounte 
to  1784/.  6s.  llrf. 

This  exception  was  allowed,  so  far  as  it  relate 
to  sums  bondjide  paid  in  respect  of  the  children  c 
James  Edward  Dillon  then  before  the  Court. 

On  the  18th  of  November,  1814,  by  a  furthe 
report,  the  Master  took  up  the  account  of  rent 
from  the  1st  of  November,  1780,  and  he  founi 
that  there  was  a  balance  of  1549/.  10^.  8^.  duelr 
the  Respondent  Susanna,  as  executrix  of  Johi 
Dillon,  on  account  of  the  rents  of  Ardnaelog,  an( 
a  balance  of  2790/.  due  by  her  as  such  executrix 
on  account  of  the  rents  of  the  lands  of  Kilbegley 
And  that  by  an  account,  which  appeared  to  have 
been  settled  in  the  year  1790,  between  Jobt 
Dillon,  and  Patrick  and  Francis  (Francis  Stephen] 
and  Catherine  Dillon,  three  of  the  children  oi 
James  Edward  Dillon,  John  Dillon  was  entitled  tc 
credit  for  the  sum  of  90/.,  as  for  interest  paid  upon 
a  judgment  to  Dominick  French,  and  also  upon 
61/.  3s.  yrf.  as  paid  for  interest  on  James  Edwari 
Dillon's  bond  to  Thomas  Bennett,  and  also  for  s 
sum  of  10/.  paid  for  Mr.  Daniel's  costs,  and  Do 
minick  French's  costs  oY  three  judgments,  and  alsc 
28/.  10^.  as  paid  for  receiver's  fees,  and  31. 5s.  \\d 
as  paid  for  the  county  charges  of  the  lands  of  Kil 
begley,  said  several  sums  making  together  a  sun 
of  192/.  \0s.  8rf.,  for  which  he  had  given  the  Re 
spondent  Susanna  credit,  the  same  having  beec 
paid  by  John  Dillon  since  the  taking  of  the 
account  in  Dillon  v.   Dillon;    and    the   Master 
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allowed  interest  on  this  sum  from  the  1st  of  July,       1881. 
1790,  to  the  27th  of  June,  1814,  amounting  to     /^|^^^^ 
«80/.  Is.  9rf.,  and  for  1442/.  and  195/.  due  to  John  ^ 

.SIUUQK. 

Dillon ;  he  gave  credit  to  Susanna  Dillon  as  for 
the  purchase  money  of  the  lands,  and  also  for 
the  interest  upon  the  sum  of  1300/.  from  the  year 
1785  to  1805,  being  a  period  of  twenty  years,  and 
amounting  to  a  sum  of  1560/.,  for  which  he  gave 
her  credit  as  against  the  lands  of  Kilbegley  and 
Killeen ;  and  deducting  950/.  profit  rent  received 
by  John  Dillon,  he  found  due  to  Susanna  Dillon, 
as  executrix,  a  final  balance  upon  the  general  ac- 
count of  1092/.  9s.  5d. 

Shortly  after  the  date  of  this  report,  the  Appel- 
lants filed  an  exception  thereto,  insisting  that  the 
Respondent  Susanna  was  not  entitled  to  .credit 
for  the  several  sums  of  90/.,  61/.  3^.  9rf.,  10/., 
28/.  lOs.y  and  3/.  \\s.  5d.y  for  which  several  sums, 
making  together  the  sum  of  192/.  19^.  Orf.,  and  for 
the  sum  of  280/.  1^.  Qd.  as  for  the  interest  thereof, 
the  Master  had  given  her  credit  in  his  last  report, 
inasmuch  as  there  was  not  any  evidence  sufficient 
to  warrant  him  in  giving  credit  for  those  sums, 
and  inasmuch  as  it  appeared  by  the  report  in  the 
cause  of  Dillon  v.  Dillon  that  John  Dillon  got 
credit  therein  for  the  discharge  of  judgments  of 
Dominick  French  and  Thomas  Bennett  for  the  in- 
terest and  costs  of  which  the  several  sums  of  QOL 
and  61/.  3s.  9d.  were  credited  to  the  Respondent 
Susanna  in  the  last  stated  report. 

The  Respondent  Susanna  also  filed  an  excepticHi 
to  the  last  stated  report,  on  the  ground  that  the 
Master  had  refused  to  give  her  credit  for  the  sum 
of  144/.  6s.  2rf.,  and  the  interest  thereof,  paid  by 
John  Dillon  deceased  to  Patrick  Dillon  and  Francis 
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(Respondent  Francis  Stephen)  Dillon,  two  of  the 
children  of  James  Edward  Dillon. 

On  the  6th  of  March,  1815,  the  exceptiora 
were  overruled  as  to  the  sums  of  Q8L  l(k.  and 
3L  5s.  ild.f  and  allowed  as  to  the  remainder.  And 
the  exception  taken  by  the  Respondent  Susanm 
Dillon  was  referred  back  to  the  Master. 

On  the  2d  of  May,  1815,  the  Master  made  his 
further  report,  and  allowed  the  Respondent  So- 
sanna  the  sums  of  28/.  10^.  and  3/.  5s.  11^,  widi 
interest  thereof,  instead  of  the  sum  of  192/.  19^ 
and  gave  her  credit  for  the  sum  of  1447.  6s.  H, 
with  the  interest  thereof^  and  found  a  balance 
due  to  her  on  foot  of  the  general  account  of 
1074/.  185.  llrf. 

On  the  20th  of  June,  1815,  the  cause  was  heard 
on  the  reports  and  the  merits,  when  the  Respondent 
Susanna  Dillon  insisted  upon  being  entitled  to  1 
decree  not  only  for  the  sum  of  1074/.  18^.  Hi 
reported  due  to  her  by  the  further  report  of  2J 
of  May,  1815,  but  for  the  sum  of  800/.,  the 
alleged  unappointed  part  of  the  sum  of  SOOOi 
provided  for  James  Edward  Dillon*s  cliildren  by 
his  first  marriage,  under  the  assignment  made  to 
John  Dillon  of  the  judgment  for  the  latter  sum,  as 
found  by  the  report,  dated  the  2d  of  June,  1810, 
for  the  sum  of  552/.  15s.  2(/.,  found  by  the  same 
report  to  be  due  to  John  Dillon  on  foot  of  the 
alleged  settled  account  of  1790  j  and  for  the 
sum  of  1274/.  17s.  4*d.,  which  appeared  by  the 
last-mentioned  report  to  be  the  balance  due  to 
John  Dillon  in  respect  of  payments  thereby  found 
to  have  been  made  by  him  on  foot  of  the  rents  of 
the  Kye  estate,  in  consequence  of  which  claim  the 
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cause  stood  over,  with  liberty  for  Susanna  Dillon  to       I8tl. 
petition  for  a  rehearing. 

The  Respondent  Susanna  Dillon  accordingly 
presented  a  petition  for  a  rehearing,  and  the  cause 
was  reheard  on  the  17th  and  21st  of  May,  1816^ 
and  thereupon  it  was  referred  to  Mr.  Connor  to  en- 
quire and  report  whether  the  Respondent  Susanna 
Dillon  was  entitled  to  any  and  what  credit,  on  ac- 
count of  the  sums  of  800/.  and  5521.  I5s.  2d. 

On  the  6th  of  July,  1824<,  the  Master  made  hia 
report,  and  thereby  found,  amongst  other  thingSt 
that  Susanna  Dillon,  as  executrix  of  John  Dillon, 
was  entitled  to  credit  for  the  sum  of  800/.,  as  in 
the  report  dated  the  2d  of  June,  1810,  and  that 
the  sum  of  55QL  15s.  2d.  appeared  to  be  the 
balance  due  to  John  Dillon,  on  foot  of  an  account 
mentioned  in  the  report  of  the  2d  of  June,  1810, 
subsequent  to  the  account  taken  under  the  decree 
in  the  cause  of  Dillon  v.  Dillon,  by  and  between 
John  Dillon,  as  executor  of  James  Edward  Dillon, 
the  Respondent  Francis  Stephen  Dillon,  and 
Patrick  and  Catherine  Dillon  ;  and  that  it  also 
appeared  that  the  account  was  relied  on  in  the 
answer  of  the  Respondent  Susanna  Dillon  to  the 
original  bill  in  this  cause,  and  by  her  answer  she 
claimed  credit  for  that  balance  in  any  account  to 
be  taken  in  this  cause ;  and  inasmuch  as  no  other 
curcumstances  had  been  laid  before  him  respecting 
the  sum  of  5521.  15s.  2(/.,  the  Master  submitted 
no  sufficient  grounds  had  been  laid  before  him  to 
interfere  with  the  findings  in  the  report  of  the  2d 
of  June,  1810,  wherein  credit  was  given  to  the 
Respondent  Susanna  Dillon  for  said  sum  of 
5521.  I5s.  2d.    And  he  further  found,  that  the 
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receivers  in  the  cause  of  Dillon  v.  Dillon^  under 
the  order  of  the  Court,  paid  over  the  balances  of 
their  accounts  of  the  rents  of  Kye,  from  time  to 
time,  to  John  Dillon,  as  appeared  by  the  third  sche- 
dule to  the  report  (of  the  2d  of  June,  1810), 
in  which  was  included  the  sum  of  934/.  1&.  M^ 
as  and  for  interest  on  the  800/.  in  the  foregoing 
part  of  his  report  mentioned;  and  he  fuitlKr 
found,  that  on  taking  the  account  of  the  several 
rents,  and  the  disbursements  made  thereout,  on 
foot  of  the  rents  of  Kye,  the  sum  of  127*/.  17^«*^' 
appeared  to  be  the  true  balance  due  to  the  R^ 
spondent,  Susanna  Dillon,  on  foot  of  the  account 
in  the  third  schedule  to  the  report.  And  he  fur- 
ther found,  among  other  things,  the  sum  of 
.4082/.  1^.  Id.  due  to  the  Appellant  Maria  Daly, 
and  to  the  Appellant  William  Bouchier,  in  right 
of  the  Appellant  Margaret,  his  wife,  the  sum  of 
4082/.  1^.  Id.  And  to  the  Respondent  Francis 
Stephen  Dillon,  under  his  charge  in  this  cause,  for 
principal  and  interest  to  the  5th  of  July  instant, 
the  sum  of  2015/.  2^.  5d. 

The  Appellants  filed  ten  exceptions  to  this  r^ 
port     The  four  first  related  to  the  findings  as  to 
the  sums  of  800/.,  552/.  15^.  2rf.,  and  1274/.  17^.4^- 
The  fifth  was,  because  the  Master  should  have  re- 
ported that,  if  the  Respondent  was    entitled  to 
credit  for  800/.,  552/.  15^.  2rf.,  or  1274/.  \T$.  id^ 
that  the  Appellants  Margaret  Bouchier  and  Maria 
•Daly  were  entitled  to  credit  against  the  same  for 
the  sum  of  982/.  6^.  9rf.,  on  foot  of  an  overcharge 
of  interest  in  the  third  schedule  to   Mr.   King's 
report  of  November,  1814,  from  the  year  1787  to 
the  year  1814,  in  the  sum  of  16S9/.  Ids.  7rf.,  and 
for  the  sum  of  86/.  9^.  also  on  foot  of  an  over- 
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charge  of  interest  in  the  report  of  Mr.  King  of  18S1. 
May,  181.5,  for  the  same  period,  on  the  sum  of 
144/.  6s.  2rf.,  and  for  tlie  sum  of  381/.  3^.  6rf.,  being 
the  amount  of  other  errors  in  the  last^mentioned 
reports  to  the  prejudice  of  the  Appellants ;  and 
further,  that  the  said  Master  should  have  reported^ 
pursuant  to  the  evidence,  that  the  Respondent 
Susanna  had  been  in  receipt  of  the  rents  of  the 
lands  of  Kilbegley  and  Ardnaelog  from  the  year 
1812  to  the  present  time,  and  had  received  several 
thousand  pounds  out  of  the  said  rents.  The  other 
exceptions  are  not  material  to  be  stated. 

On  the  11th  and  12th  of  July,  1825,  the  cause 
was  heard  on  the  two  further  reports  of  Mr.  King, 
dated  the  18th  of  November,  1814,  and  the  2d  of 
May,  1815,  and  on  the  report  of  Mr.  Connor, 
dated  the  26th  of  July,  1824,  and  on  the  excep- 
tions to  that  report ;  when  all  the  exceptions  were 
overruled,  and  Mr.  Connor's  report  confirmed. 
And  it  was  declared  and  decreed,  that  the  Re- 
spondent Susanna  Dillon  was  entitled,  as  personal 
representative  of  John  Dillon,  to  the  several  sums 
of  800/.,  552/.  155.  2rf.,  and  1274/.  17^.  4rf;,  with 
interest  on  the  sum  of  800/.  from  the  10th  of  May, 
1810,  and  interest  on  the  sum  of  552/.  15^.  2rf., 
from  the  15th  of  July,  1790.  And  that  the  Re- 
spondent  Susanna  Dillon  was  entitled,  as  such 
personal  representative  of  John  Dillon,  to  the  sum 
of  1074/.  ISs.  lld.9  in  the  report  of  Mr.  King,  of 
the  2d  of  May,  1815,  mentioned,  with  interest 
thereon  from  the  date  of  the  report ;  and  it  was 
further  declared  and  decreed,  that  those  three 
sums,  with  interest  as  aforesaid,  and  also  the  sum 
of  1274/.  17^.  4fd.f  were  charges  upon  the  purchase 
money  of  the  lands  of  Kilbegley  and  Ardnaelog, 
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then  remaining  in  the  bank  to  the  credit  of  th 
cause,  &c. 

On  the  13th  of  December,  1826,  the  ApfH 
lants  presented  a  petition  to  the  Lord  Chancello 
praying  for  a  rehearing  of  the  cause;  and  it 
same  was  accordingly  reheard  on  the  23d  ao 
SOth  of  November,  and  the  7th  and  13th  ( 
December,  1826:  whereupon  it  was  ordered  th 
the  Appellants,  paying  to  the  Respondent  Susani 
Dillon  such  costs  as  she  had  been  put  to  by  takin 
out  the  report  of  the  6th  of  July,  1824,  and  tli 
costs  subsequent  thereto,  together  with  the  cos 
of  that  rehearing,  within  a  week  afler  the  taxatio 
thereof,  it  should  be  referred  to  the  Master  1 
review  the  reports  of  the  18th  of  November,  181 
the  2d  of  May,  1815,  and  the  6th  of  July,  182 
.  on  the  following  points :  viz.,  first,  as  to  wheth< 
the  Respondent  Susanna  Dillon  obtained  credit  i 
the  report  of  the  18th  of  November,  1814,  fc 
interest  paid  to  the  trustees  of  Mable  Naghte 
on  the  sum  of  1300/.  from  November,  1785,  t 
the  1st  of  May,  1788,  and  whether  she  was,  in  th 
same  report,  debited  with  the  rents  of  Kilbegle^^ 
Ardnaelog,  and  Killeen,  during  that  period;  an 
if  it  should  appear  to  the  Master  that  she  W2 
debited  with  the  rents  of  the  lands,  and  credite 
with  the  interest  on  the  sum  of  1300/.  in  th 
settled  account  of  July,  1790,  from  the  year  178 
to  1788,  then  and  in  such  case  the  debit  forth 
rent  of  the  lands,  and  the  credit  for  the  intereJ 
from  1785  to  1788,  should  be  struck  out  of  th 
debit  and  credit  side  of  the  reports  of  the  18th  c 
November,  1814,  and  the  2d  of  May,  1815 
secondly,  as  to  whether  the  Respondent  Susann 
Dillon  obtained  a  double  credit  for  interest  on  tb 
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said  sum  of  800/.  from  November,  1790,  to  the  Ist       1881. 
of  January,  17^3 ;  and,  if  it  should  appear  that     ^^ 
she   had  obtained  such  double   credit,   that  the         •• 
Master  should  strike  it  out  and   rectify  the  re- 
ports accordingly:    and  it  was  ordered  that  the 
Appellants  should  take  such  reference  at  their 
own  expense ;  and  in  case  they  should  decline  to 
pay  the  costs  thereby  ordered,  as  the  terms  of 
obtaining  such  review  of  the  reports,  the  decree  of 
the  12th  of  July,  1825,  should  stand  affirmed  with 
costs,  to  be  paid  by  the  Appellants  to  the  Re- 
spondent Susanna  Dillon. 

The  appeal  was  against  the  orders  of  the  17th 
of  July,  1813,  the  6th  of  March,  1815,  the  21st  of 
May,  1816,  the  12th  of  July,  1825,  and  the  13th 
of  December,  1826. 


Lord  Lyndhurst. — This  cause  has  been  depend-  15th  Oc- 
ing  now  for  a  period  of  twenty-four  years ;  it  has  ^^^^^*  ^^^* 
been   the  subject  of  six  decrees,   and   of  seven 
references  and  reports  of  the  Masters  in  Chancery 
in  Ireland.     It  appears  to  me,  that  it  is  time  that 
this  extended  litigation  should  come  to  a  close. 

The  question  arises  out  of  some  complicated 
accounts  and  transactions;  but  it  resolves  itself 
principally  into  three  main  points,  with  respect  to 
three  items.  The  first  item  is  a  sum  of  552/.  and 
a  fraction.  It  appears  that  an  account  was  settled 
between  John  Dillon,  whom  the  present  Re- 
spondent represents,  and  the  children  of  James 
Edward  Dillon:  upon  the  settlement  of  that 
account,  the  sum  of  552/.  and  a  fraction  was 
found  due  to  John  Dillon;  that  account  was 
signed  by  the  children,  and  was  afterwards^  in  the 
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1881.  course  of  this  suit,  submitted  to  the  Master.  Th 
Master  made  it  the  basis  of  his  report  Tiu 
report  being  made,  no  exception  was  taken  to  it 
and  it  was  confirmed  upon  the  motion  of  thi 
Appellants  themselves.  It  appears  to  me,  there 
fore,  too  late  to  enter  into  an  investigation  for  thi 
purpose  of  unravelling  an  account  so  settled  ao( 
allowed  under  such  circumstances. 

The  next  is  an  item  of  about  1^4*1.     That  suo 

was  found  due  by  the  Master  in  the  same  repor 

of  the  month  of  June,  1810.     It  was  a  sum  0 

money  that  was  taken  to  be  due  by  the  Master  ii 

ii  respect  of  money  advanced   by  John  Dillon  a 

j/  trustee  on  account  of  a  litigation  depending  witi 

respect  to  the  Kye  estate.  This  item  is  subject  \i 
the  same  observation  that  I  have  made  witi 
respect  to  the  former  item ;  namely,  that,  after  th< 
Master  had  made  his  report,  allowing  this  item, 
no  exception  was  taken  to  that  report  on  the  pan 
of  the  Appellant ;  and  the  Appellant  moved  anc 
obtained  a  confirmation  of  that  report. 

The  third  item  is  a  sum  of  IO74/.,  which  was  th( 
balance  of  the  general  account  found  due  by  th( 
Master  to  Susanna  Dillon,  the  representative  a 
John  Dillon.  That  was  found  by  a  subsequent  repor 
of  the  Master,  dated  in  the  month  of  May,  1815 
no  exception  was  taken  to  that  report  j  and,  so  f'ai 
from  an  exception  being  taken  to  that  report,  thai 
report  was  also  confirmed  on  the  application  of  th( 
Appellants  themselves.  Afler  this,  questions  arose 
whether,  among  other  things,  these  sums  did  not 
at  least  to  a  certain  extent,  consist  of  the  sam( 
particulars.  The  case  accordingly  went  baci 
again  to  the  Master ;  and,  without  troubling  youi 
Lordships  with  the  details  of  these  proceedings,  il 
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was  brought  on  upon  two  successive  occasions.  18S1. 
again  before  the  same  Master,  Mr.  King;  and  he 
was  of  opinion,  that  the  conclusions  he  had  origin- 
ally drawn  were  correct;  but,  before  the  busi- 
ness was  finally  concluded,  it  unfortunately, 
happened  that  Master  King  died :  in  consequence 
of  which,  the  matter  went  before  his  successor, 
Master  Connor.  He  went  through  the  whole- 
matter:  the  whole  affair  was  investigated  before' 
him ;  and  he  came  to  the  same  conclusion  which 
his  predecessor  had  drawn.  Exceptions  were 
filed  to  this  report;  and  the  whole  case  came 
before  the  Court  on  the  exceptions  and  on  the 
merits.  The  Court,  on  that  occasion,  overruled 
the  exceptions;  and  pronounced  its  decree,  I 
think,  in  the  year  1825.  Thus  the  matter  stood. 
The  decree  pronounced  in  the  month   of  July, 

1825,  (assuming  the  report  of  the  Master  to  be 
correct ;  and,  upon  the  hearing  of  this  cause,  no 
case  was  made  out  against  it)  is,  I  think,  free  from 
objection. 

An  application  was  made  to  rehear  the  cause, 
and  permission  was  given  for  that  purpose,  and 
when  the  cause  came  on  upon  the  rehearing,  the 
Appellant  was  desired  to  specify  bis  particular 
objections  to  the  account ;  namely,  those  he  meant 
to  insist  upon.  That  specification  was  made,  and  in 

1826,  the  cause  came  on  for  hearing  upon  those 
specified  objections.  The  Court  overruled  several 
of  the  objections  that  were  so  specified;  but,  in  a 
spirit,  I  think,  of  extreme  indulgence,  upon  certain 
conditions  with  respect  to  costs,  allowed  the  cause 
upon  certain  points  again  to  go  before  the  Master. 
The  Appellants,  however,  did  not  think  proper  to 
comply  with  those  conditions,  which  appear  to  me 
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reasonable  conditions;  and  not  having  complic 
with  them>  and  not  being  satisfied  with  the  orde 
they  have  appealed  to  this  House.  . 

Upon  hearing  this  case,  it  did  not  appear  to  n 
that  any  ground  was  established  for  impugning  ai 
part  of  this  order;  and  as  to  the  conditions  impose 
upon  the  Appellant,  they  seem  to  me,  after  tt 
extensive  investigation,  and  after  the  various  ei 
quiries  these  questions  have  undergone,  to  be  ju 
and  reasonable  conditions,  and  the  paity  not  bavin 
complied  with  those  conditions,  I  think  this  Hou^ 
will  be  of  opinion,  that  the  order  in  this  respe< 
ought  to  be  confirmed. 

The  petition  of  appeal  originally  complained  < 
this  order  only.  But  the  Appellant  submitted  t 
the  appeal  committee,  that  some  of  the  prior  orda 
were  so  connected  with  the  order  in  question,  ths 
it  was  impossible  to  do  justice  to  his  case  withov 
extending  the  appeal  to  those  former  orders.  Th 
matter  was  discussed  before  the  appeal  committer 
and  the  Appellants  were  allowed  to  amend  tbei 
petition  of  appeal,  and  to  embrace  in  that  appeal  th 
former  orders,  and  among  the  rest,  the  decree  c 
the  Court  of  the  12th  of  July,  1825.  1  have  alread 
stated,  that  that  decree  does  not  appear  to  me  liabl 
to  any  objection.  Under  these  circumstances,  th 
motion  I  should  humbly  propose  to  your  Lordshif 
is,  that  the  last  order  appealed  from,  viz.  that  c 
Pecember,  1826,  be  affirmed,  and  that  the  appe: 
be  dismissed  with  respect  to  the  former  orders  t 
which  the  petition  applies. 

Decree  affirmed,  and  appeal  dismissed  wit 
100/.  costs. 


ON   APPEALS   AND   WRITS  OF  ERROR.  71^ 

•  185h 


IRELAND. 
(court  of  chancery.) 

Jennings  Patrick  MacCabe     -     -    Appellant; 

Catherine  Hussey,  Peter  Mac-^I 

Case,   and  Edward  MacCabe,  I  t>  «       j    . 
Administrator  of  Francis  Mac  f  ^'P^^^^^'^ 
Cabe    -^ J 

H.>  a  widow,  letting  lodgings  for  her  livelihood,  but  having 
expectations  of  considerable  property  which  would  devolve 
to  her  upon  the  intestacy  of  an  aunt,  who  was  in  a  state  of 
imbecility,  induced  M.,  who  was  lately  called  to  the  Irish 
Bar,  upon  a  promise  to  give  him  a  third  of  the  property 
when  realised,  to  assist  her  in  obtaining  a  commission  of 
lunacy  against  the  aunt,  and  getting  herself  appointed  com- 
mittee of  the  person  and  estate  of  the  lunatic.  This  en* 
gagement,  so  far  as  related  to  the  division  of  the  property, 
was  embodied  in  a  deed,  dated  in  1818,  assigning  to  M.  one 
third  of  the  property  which  H.  should  become  entitled  to  on 
the  death  of  her  aunt.  M.  accordingly,  with  the  assistance 
of  his  brothers,  of  whom  one  was  a  physician  and  the  other  a 
student  in  surgery,  aided  H.  in  attaining  this  object,  and 
counteracting  the  opposition  of  an  adverse  attorney,  of  whose 
influence  H.  had  great  dread.  In  his  co-operation  to  this 
end,  M.  incurred  much  expense,  and  suffered  loss  in  his 
professional  and  other  pursuits.  He  was  also  engaged  by 
H.  to  reclaim  a  son  of  H.,  who  had  run  away  from  school, 
and  enlisted  in  the  army  as  a  private  soldier.  This  son 
was  placed  under  the  care  and  inspection  of  M.,  but  his 
board,  &c.  was  paid  for  by  H.  The  commission  having 
been  obtained,  H.,  upon  the  death  of  her  aunt,  sold  out  one 
moiety  of  the  government  funds  which  constituted  the  bulk 
of  the  property,  and  paid  over  the  proceeds  to  M. ;  the 
other  moiety  of  the  funds  was  afterwards  transferred  by  H. 
to  M.  The  whole  amount  transferred  was  SS,69tf .  S  per 
Genu,  and  3,000^.  East  India  Stock.  In  1819|  shortly  after 
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the  date  of  the  transfer,  mutual  releases  were  exe< 
between  H.  and  M.  In  1822,  H.  filed  a  bill  stating 
facts,  and  that  she  had  brought  an  action  against  >! 
21,588/.,  being,  as  she  calculated,  the  proceeds  of  two  t 
of  the  funds  transferred  and  possessed  by  him,  and  pn 
that  he  might  be  restrained  from  setting  up  the  release 
defence  to  the  action  ;  that  it  might  be  declared  fraud 
and  void,  and  delivered  up  to  be  cancelled.  M.,  b; 
answer  setting  forth  services  he  had  performed  on  bebi 
H.  stated  a  will  made  by  H.  under  the  advice  of  her 
citor,  and  various  promises  by  her  made  by  parol  an 
writing,  to  give  to  M.,  in  consideration  of  the  services, 
half  instead  of  one  third  of  the  property  to  which  she  si 
become  entitled  on  the  death  of  her  aunt :  and  he 
tended,  that  under  the  subsequent  agreements  he  was  enl 
to  one  half  by  gift,  admitting  that  he  was  a  trustee  fo 
as  to  the  other  half  of  the  funds.  In  January,  1823,  H. 
an  amended  bill,  making  the  brothers  parties  as  accorap 
in  the  fraud,  but  still  as  against  M.  praying  onij 
account,  and  relief  as  to  two  thirds  of  the  funds,  submiti 
that  in  taking  the  account,  a  liberal  remuneration  shoul( 
allowed  to  the  brothers.  In  December,  1825,  H.  filed  a 
said  to  be  in  the  nature  of  a  supplemental  bill,  praying 
the  deed  of  1818,  assigning  to  M.  one  third,  and  the  reli 
might  be  set  aside  and  cancelled,  and  that  he  might  ace 
for  all  the  funds  transferred  and  monies  paid  to  him,  wit! 
any  allowance  for  services ;  and  it  was  decreed  accordin 
and  this  decree  affirmed  on  appeal. 


On  the  8th  of  June,  1822,  the  Respond 
Catherine  Hussey,  filed  her  original  bill  in 
Court  of  Chancery  in  Ireland,  against  the  Ap 
lant,  and  thereby,  amongst  other  things,  stated 
charged,  that  some  time  previous  to  October,  If 
she  became  acquainted  with  Appellant,  and  tlia 
obtained  her  entire  confidence,  and  that  she 
trusted  him  with  her  property  and  the  managen 
of  her  affairs ;  that  about  the  beginning  of  1 
she,  as  the  only  next  of  kin  and  personal  repres 


MACCASX 

V. 
HU8SKT* 


ON   APPEALS   AND    WRITS   OF   ERROR.  71? 

ative  of  her  then  late  aunt,  Mary  Brewer,  who  died  ISSU 
intestate,  became  entitled  to  the  personal  estate  of 
her  said  aunt,  and,  amongst  others,  to  a  con- 
siderable sum  of  money  then  invested  in  the  public 
funds  in  England,  that  is  to  say,  33,690/.  8^.  4fl?. 
three  per  Cent.  Bank  of  England  Annuities,  and 
3,000/.  East  India  Stock :  that  petitioner  had  per« 
suaded  her,  previous  to  the  death  of  her  aunt,  to 
execute  a  deed  or  instrument  dated  the  first  of 
May,  1818,  whereby  she  assigned,  or  agreed  to 
give  or  assign,  to  the  Appellant  one  third  of  the 
property  to  which  she  should  become  entitled  on 
the  death  of  her  aunt,  and  that  after  the  death  of 
Mrs.  Brewer,  the  Appellant  induced  the  Respond- 
ent, Catherine  Hussey,  to  sell  out  one  moiety  of  the 
stock  and  funds,  and  to  pay  over  the  produce 
thereof  to  him,  and  to  transfer  to  him  the  other 
moiety  thereof,  he  claiming  to  be  entitled  to  one 
third  of  the  stock  and  funds  in  his  own  right  and 
for  his  own  benefit  under  the  deed  or  instrument^ 
and  assuring  her  that  he  would  hold  the  residue,  or 
two  thirds  thereof^  for  her  use  and  benefit,  and 
dispose  thereof  as  she  should  direct  The  bill 
further  charged  that  the  Appellant,  not  satisfied 
with  one  third,  but  wishing  to  obtain  the  whole  of 
the  properties  of  Mrs.  Brewer,  a  short  time  after- 
wards, under  pretence  of  settling  an  account  with 
the  Respondent,  on  foot  of  other  transactions 
wholly  unconnected  with  the  two  thirds  of  the 
stocks  and  funds,  succeeded  in  causing  mutual  and 
general  releases  to  be  executed  between  them,  one 
by  the  Appellant  to  Respondent,  Catherine  Hussey, 
and  the  other  by  her  to  Appellant,  both  dated  on 
or  about  the  19th  of  May,  1819,  and  that  the 
Appellant  alleged  that  she  had  thereby  lost  all 
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right  and  tide  to  demand  from  him  die  proce 
of  two  thirds  of  the  stock  and  funds  ;  that  she  i 
for  a  long  time  ignorant  of  the  e/Iect  and  operat 
of  the  release,  and  that,  having  found  it  impossi 
to  procure  any  satisfactory  account  from  the  J 
pellant  of  the  proceeds  of  the  two  thirds,  she  I 
then  lately  caused  a  writ  to  be  issued  against  fa 
out  of  the  Court  of  Common  Pleas .  in  Irelai 
marked  for  the  sum  of  21,538/.  9.^.  2jrf.  being  t 
sum  which,  as  she  calculated,  was  due  to  her 
Appellant  out  of  the  proceeds  of  the  two  thirds 
the  fund,  and  that  Appellant  had  been  arrested 
the  writ,  and  was  then  in  custody  under  it. — Tl 
she  had  filed  a  declaration  against  Appellant,  a 
that  he  meant  and  intended  to  plead  and  give 
evidence  the  release  executed  by  her,  in  bar  oft 
action.  The  bill  then  alleged  and  charged  div< 
matters  in  impeachment  of  the  release  so  execut 
by  her,  and  prayed,  among  other  things,  that  t 
Appellant  might  be  restrained  from  using  or  settii 
up  the  release  in  bar  or  defence  of  the  action,  ai 
that  the  release  might  be  declared  fraudulent  ai 
void,  and  delivered  up  to  be  cancelled. 

On  the  22d  of  July,  1822,  the  Appellant  fil 
his  answer  to  the  original  bill,  and  thereby  f 
forth  divers  essential  services  which  he  had  render 
and  caused  to  be  rendered  to  said  Respondei 
Catherine  Hussey,  and  that  she  had  in  gratitii 
for  same  promised  to  confer  on  him,  not  one  thii 
but  one  half  of  all  the  property  which  she  mig 
become  entitled  to  on  the  death  of  Mrs.  Brewe 
and  set  forth  the  circumstances  attending  t 
execution  of  the  deed  or  instrument  of  M: 
1818,  and  set  forth  that  Respondent,  Catheri 
Hussey,  by  a  writing  dated  27th  October,  ISl 
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declared  her  intentions  that  her  said  aunt's  pro-  1881. 
perty  should  be  equally  divided  between  her  and 
Appellant ;  and  that  by  a  writing  dated  at  Paris,  ^^^ 
2d  of  February,  1819,  after  the  death  of  said  Mrs* 
Brewer,  she  confirmed  the  grant  of  one  half  thereof 
to  Appellant,  as  she  did  also  by  a  will,  prepared  at 
her  instance  by  her  then  solicitor,  Richard  Rudd, 
since  deceased,  and  copied  and  signed  by  her; 
that  the  Appellant  had  delivered  up  to  her  the 
deed  of  instrument  of  May,  1818,  previous  to  her 
transferring  to  him  the  moiety  of  the  stock  and 
funds,  and  previous  to  her  sale  of  the  other  moiety 
thereof ;  that  she  was  a  free  agent,  and  not  under 
controul  or  influence  in  making  the  transfer,  and 
Appellant  insisted  on  his  right  to  the  moiety  as  the 
free  gift  of  the  Respondent,  Catherine,  and  admitted 
that  he  was  a  trustee  for  her,  so  far  as  the  proceeds 
of  the  sale  of  the  other  moiety  of  the  stock  and 
funds  had  come  to  his  hands ;  and  by  his  answer 
he  set  forth  an  account  of  the  last-mentioned 
moiety,  and  admitted  a  balance  in  his  hands  on 
foot  thereof!  amounting,  after  disbursements  which 
he  was  entitled  to  take  credit  for  thereout,  to 
7,849/.  9s.  Id. ;  but  by  a  voluntary  agreement  of  the. 
Appellant  to  pay  part  of  the  Respondent  Catherine's 
debts,  incurred  about  Mrs.  Brewer's  affairs,  such 
balance  was  increased  to  8,178/.,  and  in  proof 
thereof  and  in  support  of  such  credits,  the  Appel- 
lant referred  to  certain  letters  written  to  him  by 
the  Respondent  Catherine,  and  other  written  docu- 
ments; and  the  Appellant  denied  that  the  re- 
leases were  procured  by  the  means  in  the  bill 
charged,  and  said  that  they  were  intended  to  apply 
to  the  transfers  of  the  moiety,  and  to  certain  other 
money  transactions  which  had  previously  to  the 
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transfer  taken  place  between  the  Appellant  and 
Respondent  Catherine;  that  Rudd  knew  of 
transfer  at  the  time  when  he  prepared  the  relca 
and  that  the   execution  of  the  releases  was 
voluntary  act  of  the  Respondent  Catherine,  un 
the  advice  of  Rudd.     By  the  answers  the  Api 
lant  further  stated,  that  he  had,  out  of  the  bala 
of  8,178/.  (with  respect  to  which  balance  be 
mitted  himself  to  be  a  trustee  for  the  Respond 
Catherine  as  aforesaid),  remitted  to  or  paid  for 
Respondent  Catherine  1,646/.,  and  ofiered  to 
count  with  and  procure  for  her  the  last-mentioi 
monies   with   interest;  and   he    declared  that 
would  rely  on  the  release  as  a  bar  to  the  acti( 
and  Appellant,  further,  by  his  answer  stated,  t 
the  Appellant's  two  brothers,  Dr.  Peter  MacC; 
and    Francis   MacCabe,    had    rendered    the  ] 
spondent  Catherine  great  services,  and  that  it  I 
been  agreed  to  compensate  them  with  a  sum 
8,000/.  each,  the  Appellant  to  pay  Peter,  and 
Respondent,  Catherine,  to  pay  Francis ;  and  t 
out  of  the   part  of  the  proceeds  of  Catherin 
moiety  of  the  stock  and  funds  which  came  to  i 
pellant's  hands,  and  of  which  he  was  trustee 
said  Catherine,  he  was  entitled  to  credit  for 
sum  of  3,000/.  for  said  Francis. 

On  the  7th  of  January,  1823,  the  Respond 
Catherine  filed   an  amended  bill   and    made 
Respondents  Peter   MacCabe  and   Fi-ancis  M 
Cabe   parties,    defendants    thereto;     and   by 
amended  bill  charged  a  variety  of  matters  impea 
ing  the   deed   or  instalment  of  May,    1818,  i 
also  charged  that  Peter  and  Francis  were  aca 
plices  with  the  Appellant  in  divers  frauds  by 
amended  bill  charged  to  have  been  practised 
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her  to  procure  the  deed  or  instrument,  and  to       1831. 
induce  her  to  make  the  transfer  to  the  Appellant, 
and  to  place  the  proceeds  thereof  in  his  hands.     By 
the  amended  bill  it  was  prayed  that  the  deed  of 
1818  might  be  declared  fraudulent  and  void",  and 
set  aside,  and  that  an  account  might  be  tak^n  of 
two  thirds  of  the  stock  and  funds  transferred  to 
the  Appellant,  and  that  the  Appellant  should  pay 
the  same  with  interest  to  her;   and  that  in  case 
Appellant  should  by  his   Answer  insist  that  the 
stock  and  funds  so  transferred  to  him  were,  as  to 
the  whole  thereof,  a  gift,  that  he  might  be  deckred 
to  have  obtained  such  gift  by  fraud  and  undue  in- 
fluence, and  that  an  account  might  be  taken  of  the 
whole  proceeds  of  the  moiety,  and  whether  the 
same,  or  any  part  thereof,  had  been  paid  to  Francis 
MacCabe,  or  the  Respondent  Peter  MacCabe,  an4 
how  much  the  Appellant  had  retained ;  and  that 
the  sum  due  on  such  account  should  be  repaid  to 
her  by  such  of  the  defendants  as  should  be  bound 
to   do   so,  and  that  a  writ  of  Ne  Exeat  Regno 
might  issue  against  the  Appellant,  marked  for  the 
sum  of  26,340/.  British,  being,  as  by  the  amended 
bill  alleged,  the  value  at  the  price  of  the   day  of 
two  thirds  of  the  stock  and  funds  so  transferred^ 
and  of  the  proceeds  of  the  stock  and  funds  so  sold 
out,  and  handed  to  the  Appellant,  and  that  the  bill 
might  be  deemed  a  bill  in  aid  of  the  action,  and 
that  the  release  might  be  set  aside,  and  the  Appel- 
lant decreed  not  to  set  up  the  same  on  the  trial  of 
the  action :  and  the  Respondent,  Catherine  Hussey, 
by  her  amended  bill,  submitted  that,  in  the  taking 
of  the  accounts  thereby  prayed,  the  Respondents, 
Peter  and  Francis   MacCabe,  should  be  allowed 
such  sums  as  they  should  respectively  be  found 
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1881.  entitled  to,  and  as  should  be  an  adequate  and 
liberal  remuneration  to  them  for  their  respective 
services ;  and  that  an  account  might  be  taken  of 
all  sum  and  sums  of  money,  the  proceeds  of  the 
stock  which  had  been  her's,  and  which  came  to 
the  hands  of  Francis,  and  the  Respondent  Peter 
MacCabe,  and  when  and  from  whom,  and  uDder 
what  circumstances. 

On  the  8th  of  May,  1823,  the  Appellant  filed  hL* 
j;  I  answer  to  the  amended  bill,  and  thereby  denied 

all  the  frauds  by  the  amended  bill  charged,  and  set 
forth  the  services  rendered  to  the  Respondent  by 
him  and  his  brothers ;'  and  that  he  had  secured  or 
satisfied  the  sum  of  3,000/1  to  Francis  MacCabe. 

■ 

Francis  MacCabe  filed  his  answer  to  the  amended 
bill  on  or  about  the  S5th  of  June,  in  the  year 
1823,  and  thereby  also  denied  the  alleged  frauds; 
and  set  forth  that  the  Respondent  had  informed 
him  that  she  had  desired  the  Appellant  to  give  him 
or  lay  out  to  his  use  3,000^  as  a  compensation  for 
his  services ;  and  that  the  Appellant  had,  on  the 
18th  of  May,  1819,  given  him  a  written  engage- 
ment  to  pay  him  that  sum,  and  that  Appellant  had 
agreed  to  pay  him  SCO/,  a  year  as  long  as  that  sum 
should  remain  in  the  Appellant's  hands,  and  had 
paid  that  annual  sum  accordingly. 

The  Respondent  Catherine  not  having  proceeded 
in  her  action,  by  order  of  the  Court  of  Common 
Pleas  in  Ireland,  made  on  the  motion  of  the  Appel- 
lant,—It  was  ordered  that  the  Appellant  should  be 
discharged  out  of  custody,  on  the  terms  of  his 
paying  to  the  solicitor  of  the  Respondent  Catherine 
Hussey  the  sum  of  8,000/.,  and  lodging  with  a 
trustee  an  additional  sum  of  2,500/.,  to  abide  the 
taking  of  an  account  in  the  order  mentioned,  which 
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order  the  Appellant  complied  with,  and  was  accord-       I88I. 
ingly  discharged  from  custody,  on  the  10th  of  May, 
1823. 

On  the  3d  of  December,  1823,  the  Respond- 
ent filed  a  further  bill  in  nature  of  a  supplemental 
bill,  and  thereby,  among  other  things,  prayed  to 
set  aside  the  deed  of  gift  of  May,  1818,  and  the 
release  of  May,  1819,  and  that  an  account  might 
be  taken  of  the  stock,  securities,  and  monies  of  the 
Respondent  Catherine,  assigned,  transferred,  and 
paid  by  her  to  the  Appellant  at  the  times,  on  the 
occasions,  and  in  the  manner  in  the  original  and 
amended  bills  mentioned ;  and  that  such  of  said 
defendants  as  should  appear  to  jiave  received  the 
same,  or  any  part  thereof,  might  be  decreed  to 
refund  the  same  to  her:  to  which  supplemental 
bill  the  Appellant  filed  his  answer  on  the  18th  of 
December,  and  afterwards,  on  the  26th  of  May, 
1824,  filed  a  further  answer  thereto;  and  on  the 
8th  day  of  February,  1824,  the  Respondent 
Catherine  Hussey,  filed  an  amended  supplemental 
bill,  to  which  Appellant  filed  his  answer  on  the 
9th  of  May,  1 825 ;  and  on  the  same  day  Francis 
filed  his  answer  thereto.  The  Respondent,  Peter 
MacCabe,  who  had  been  absent  from  Ireland,  filed 
his  answer  in  the  cause  on  the  20th  of  May,  1826, 
and  thereby  denied  all  the  frauds  by  the  Respondent 
Catherine  alledged,  and  also  stated  the  general 
nature  of  the  services  performed  by  him  for  the 
Respondent,  Catherine  Hussey,  and  his  loss  of 
time  and  prejudice  to  his  private  affairs  and  to  his 
prospects  in  life,  which  had  resulted  from  his 
attending  to  her :  and  that  he  never  received  any 
compensation  for  the  same,  and  that  he  had  not 
any  interest  in  the  subject-matter  of  the  suit,  and 
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18S1.       by  his  answer    disclaimed    and    relinquished  aO 
''^^^'     interest  in  the  sum  of  3,000/.  in  Respondent's  sup- 
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plemental  bill  mentioned*  Issue  was  joined  in  the 
suit,  and  witnesses  examined  on  the  part  of  the  Re- 
qiondent,  Catherine  Hussey,  and  of  tlie  Appellan; 
and  also  on  the  part  of  Francis  MacCabe ;  but  do 
witnesses  were  examined  on  the  part  of  Peter  Mao 
Cabe,  and  he  was  examined  on  the  part  of  the 
Appellant,  to  disprove  the  allegations  of  the  biS 
and  support  the  averments  of  the  answer.  The 
cause  was  heard  in  May,  1827f  and  the  depositions 
of  Peter  MacCabe  were  offered  in  evidence  on  put 
of  Appellant,  but  were  rejected. 

On  the  18th  of  June,  1827,  a  decree  was  pro- 
nounced, whereby  it  was  declared  that  the  deed  d 
the  9th  of  May,  1818,  and  also  the  release  of  the 
15th  of  May,  1819f  were  respectively  obtained  by 
the  Appellant  by  undue  influence  and  impo^tioD 
on  the  Respondent,  Catherine  Hussey ;  and  it  was 
ordered  and  decreed  that  the  same  should  be  set 
aside ;  and  that  the  transfers  made  by  the  Respond- 
ent, Catherine  Hussey,  to  the  Appellant,  on  the 
8th  and  12th  days  of  May,  1819,  of  one  moietv  rf 
the  stock  and  funds  in  the  pleadings,  were  obtained 
by  the  Appellant  from  the  Respondent  by  undue 
influence  and  imposition ;  and  that  the  same  should 
be  set  aside:  and  by  the  decree  it  was  further 
ordered,  that  the  Master,  in  the  account  afler  di- 
rected, should  charge  the  Appellant  with  the  sum 
of  19>741/.  10^.,  the  produce  of  the  moiety  of  the 
stock  transferred,  together  with  legal  interest  there- 
on, from  the  dates  of  the  respective  sales  of  the 
stocks  by  the  Appellant,  until  paid :  and  it  was  re- 
ferred to  the  Master  to  take  an  account  of  the  stock 
and  funds  so  transferred  and  paid  to  the  Appellant. 


ON   APPEALS   AND  WRITS   OF  ERROR.  7^5 

Francis  MacCabe,  afler  the  making  up  of  the  iSdl. 
decree,  died  intestate,  and  Edward  MacCabe^ 
having  taken  out  administration  to  him,  the  Re^ 
spondent,  Catherine  Hussey,  on  the  4th  of  March, 
18S8,  filed  a  bill  of  revivor,  and  the  cause  waa 
revived  against  Edward  MacCabe  as  adminia* 
trator. 

The  Master,  by  his  report,  found,  that  on  the 
8th  of  May,  181 9f  the  Respondent  transferred 
to  the  Appellant  16,800/.  3  per  Cent.  Annuities, 
equal  in  value  to  1^020L  7^  6^/.  sterling,  which, 
with  6,060/.  1$.  8d.  interest  thereon  to  the  time 
"aforesaid,  he  found  to  be  due  to  Respondent 
by  Appellant;  he  further  found,  that  on  the 
8th  of  May,  1819,  the  Respondent  transferred 
to  the  Appellant  5,000^  4  per  Cent.  Annuities^ 
equal  in  value  to  4,474^  VJs.  6d.  sterling,  whichp 
with  S,256/.  Zs.  interest  thereon,  he  found  to  be 
due  to  the  Respondent  by  the  Appellant;  that 
on  the.  12th  of  May,  1819^  the  Respondent  trans- 
ferred to  the  Appellant  the  sum  of  1,500/.  East 
India  Stock,  equal  in  value  to  3,250/.  5^.  ster^ 
ling,  which,  with  1,625/.  2^.  6d.  interest  thereon 
to  the  time  afores^ud,  he  found  to  be  due  to  Re- 
spondent, Catherine  Hussey,  by  the  Appellant; 
that  on  the  14th  of  May,  1819f  the  Appellimt, 
received  from  the  Respondent,  Catherine  Hussey^ 
the  proceeds  of  the  other  moiety  of  the  3  per 
Cent  Stock,  4  per  Cent.  Stock,  and  East  India, 
amounting  to  17,530/1  stock,  ^ual  in  value  to 
19,751/.  17s.  10d.i  whereout  he  paid  to  the  Jle- 
spondent  Catherine  Hussey's  Bankens,  S^OOOL  fiwr 
the  purchase  of  8,958  francs  60  cents  Fxench 
Rentes,  leaving  a  balance  in  his  hands  of 
14,751/1  17^.  lOe/.,  which,  with  interest  .to  the 
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15th  day  of  May,  1823,  amounted  to  the  sum 
17,702/.  5s.  4fd.9  which  sum  he  found  due  on  tl 
day ;  and  that  out  of  that  sum  of  17>702/.  5s.  ^ 
the  Appellant  paid  the  Respondent,  Catheri 
Hussey,  the  sum  of  8,532/.  17^-  4rf.,  leaving 
balance  of  9,169/.  8^.  due  by  the  Appellant 
the  Respondent,  Catherine  Hussey ;  together  wi 
the  sum  of  2,789/.  0^.  6d.  for  interest  on  tl 
balance,  from  the  15th  of  May,  1823,  to  thetii 
of  making  the  report ;  and  that  there  was  due 
Catherine  Hussey  769/.  3^.  6d.  for  her  taxed  cost 
and  that  the  Appellant  was  entitled  to  credit  t 
5,662/.  15^.  6d.f  for  various  sums  of  money  paid 
the  Respondent,  Catherine  Hussey,  or  for  her  ui 
together  with  interest  thereon  from  the  respecti' 
periods  of  payment  to  the  day  of  signing  the  r 
port;  he  further  found  that  there  was  due  totl 
Respondent,  Catherine  Hussey,  by  Appellant,  fi 
principal  and  interest  and  costs,  the  sum  1 
44,115/.  17^.  5d.  i  and  that  3,G00/.,  late  currenc; 
part  of  the  said  sum  of  44, 1 15/.  1 7^.  5fl?.,  had  bee 
laid  out  by  the  Appellant  in  the  purchase  of 
judgment  debt,  for  the  principal  sum  of  3,600j 
affecting  the  estates  of  Walter  Nangle,  Esq.,  ai] 
then  vested  in  Frederick  Manning  in  trust  for  tt 
Appellant;  and  that  some  time  in  the  year  1811 
the  Appellant  paid  to  Francis  MacCabe,  3,000 
with  which  sum  two  annuities  had  been  purchase 
charged  upon  the  estates  therein  mentioned ;  ar 
that  Francis  or  Edward  MacCabe,  his  Administr 
tor,  was  indebted  to  the  Respondent,  Catherii 
Hussey,  for  principal,  interest,  and  costs,  the  su 
of4,719/.  4^.  4rf. 

Three  exceptions  to  the  report  were  taken  k 
the  part  of  the  Appellant. 
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The  exceptions  were,  —  18S1. 

First, — That  the  Master  had  charged  the  Ap- 
pellant, in  the  account  taken  by  him  under  the 
decree,  with  the  several  sums  of  money  and  funds 
in  the  schedule  to  the  exceptions  particularly  men- 
tioned ;  notwithstanding,  it  appeared  upon  the 
evidence  laid  before  the  Master,  that  the  Appellant 
had  repaid  or  refunded  the  same  to  the  Respond- 
ent, Catherine  Hussey ;  and  that  the  Master  had 
no  authority  under  the  decree  to  enquire  into 
any  subsequent  disposition  of  those  funds  by  the 
Respondent. 

Secondly, — That  the  Master  had  no  authority  to 
enquire  into  the  purchase  of  the  judgment  debt 
mentioned  in  the  report;  and  if  so,  that  there  was 
not  evidence  before  him  to  warrant  the  report  in 
that  respect. 

Thirdly, — That  the  Master  had  not  authority  to 
enquire  into  the  purchase  of  the  annuities ;  and  if 
so,  that  there  was  not  evidence  before  him  to  war- 
rant the  report  on  that  point. 

The  cause  was  heard  upon  the  report,  ex- 
ceptions, and  merits,  on  the  11th  of  August, 
1829;  when  the  exceptions  were  overruled,  and 
the  report  confirmed.  It  was  decreed,  that 
Catherine  Hussey  was  entitled  to  elect  to  take  the 
judgment  in  part  satisfaction  of  the  balance  of 
44,115/.  IJs.  5d.j  reported  to  be  due  to  her  from 
the  Appellant:  and,  that  she  was  entitled  to  a 
specific  lien  for  the  sum  of  3,000/.,  invested  in  the 
purchase  of  annuities,  in  further  part  satisfaction  of 
the  sum  of  44,115/.  17^.  5d. ;  and  that  the  Master 
should  take  the  necessary  accounts,  and  ascertain 
the  balance  due  to  the  Respondent,  Catherine  Hus- 
sey, after  allowing  to  the  Appellant  the  sums  so 
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l8Sk  invested,  as  aforesaid,  in  reduction  of  the  sum  of 
44s  115/.  17s.  5d. :  and  it  was  further  decreed,  tk 
the  Appellant,  Jennings  Patrick  MacCabe,  should, 
in  one  month  after  making  the  report,  pay  to 
Catherine  Hussey,  or  to  her  attorney,  what  should 
be  found  due  thereon,  together  with  the  subse- 
quent costs  of  suit,  &a 

The  appeal  was  against  the  decree  of  the  ISA 
of  June,  1827f  <uid  the  report  made  thereon, 
and  the  decree  of  the  11th  August,  1829f  con- 
firming the  report,  and  overruling  the  Appellant'i 
exceptions  thereto. 

The  Lard  Chancellor.  —  Upon  the  facts  of  thif 
case  a  jury  would  not  hesitate  in  finding  a  verdict 
for  the  ReqK>ndent,  Mrs.  Hussey.  That  the  Ap- 
pellant should  quit  his  profession  to  attend  upon 
her  is  singular  and  suspicious.  There  is  no  relatioo- 
ship  between  them,  and  yet  she  is  addressed  by 
him  as  his  **  dearest  aunt,''  and  he  is  '<  her  dearest 
nephew.**  The  unbounded  confidence  and  liber- 
ality of  Mrs.  Hussey  seem  to  be  founded  in  the 
merits  of  the  Appellant  in  reclaiming  her  son,  a 
wild  young  man,  who  was  converted  by  the  Appel- 
lant, as  it  is  alleged,  and  made  a  respectable  man. 
But  it  is  to  be  observed  that  the  conduct  of  tiiis 
son  b  exaggerated  and  misrepresented.  In  this 
respect  the  case  resembles  that  of  Huguenin  r. 
Bazeley*,  where  the  conduct  of  the  plaintifTs 
solicitor  was  misrepresented  by  the  defendant,  for 
the  purpose  of  getting  into  his  hands  the  manage- 
ment of  her  affairs.  The  evidence  of  Peter  Mac- 
Cabe, in  this  instance,  was  properly  rejected  :  but, 
independentlyofthatevidence,  there  is  proof  enough 
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to  support  the  judgment.     The  transfer,  by  the      }^^}* 
Appellant,  of  the  stock  from  the  name  of  Mrs. 
Hussey  into  his  own  is,  of  itself,  almost  conclusive 
as  to  the  character  of  the  transaction. 

It  is  argued  that,  if  the  evidence  was  improperly 
rejected,  the  case  ought  to  be  remitted,  and  the 
question  reconsidered  upon  that  evidence,  with  a 
view  to  tlie  judgment  But  the  rejected  evidence 
may  surely  be  considered  with  this  view,  viz.  in 
order  to  see  whether,  if  it  were  admitted,  it  would 
affect  the  opinion  of  the  House  in  forming  their 
judgment 

This  is  the  habit  of  the  House,  sitting  as  a  court 
of  equity :  upon  questions  arising  in  courts  of 
law,  the  rule  may  be  different,  because  the  Court 
does  not  judge  as  to  facts  in  issue,  and,  therefore, 
cannot  try  what  effect  any  matter  of  evidence,  if 
admitted,  might  produce  upon  the  minds  of  a  jury. 
But  courts  of  equity  are  judges  of  the  fact  as 
well  as  the  law :  and  even  courts  of  law,  upon 
application  for  new  trials,  where  the  rejected  evi- 
dence is  obviously  immaterial,  exercise  a  discretion 
to  refuse  new  trials,  upon  the  ground  that  it  would 
be  useless. 

I  submit  to  your  Lordships,  and  move  that  the 
judgment  should  be  affirmed :  but,  under  the  cir- 
cumstances, without  costs. 

Decree  affirmed. 
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Henry  Harris,  Esq. 


-     Appellant ; 


Charles  Kemble,  John  Saltern  i 

WiLLETT,  John  Forbes,  Fran-  I  -,  ,   ^ 

r^  TTT  TT  f  Respondents. 

CIS  Const,  William  HARRisoNf  I        ^ 

and  James  Trotter,  Esqrs.     *  J 

H.  and  K.  W.  and  F.  being  entitled  respectively  to  sharei  m  a 
theatre,  by  agreement  between  them,  in  18229  the  theatre  vs 
let  to  K.  W.  and  F.  for  a  term  of  ten  years,  at  a  rent  of 
12,000/.  C.9  who  had  also  a  share  in  the  theatre,  was  sola 
party  to  this  agreement.  In  1823,  C.  filed  a  bill  against  E 
and  K.  W.  and  F.,  stating  a  deed  made  in  1812,  between  tlie 
then  shareholders  of  the  theatre,  by  which  they  contrscted 
with  each  other  that  the  funds  of  the  theatre  should  be  applied 
in  payment  of  debts,  of  which  some  remained  nn^»«*fi<^)  sad 
that  the  funds  were  now  applied  contrary  to  the  proTisioof  of 
this  deed ;  upon  this  bill,  a  receiver  was  appointed,  by  order, 
in  1824w  This  deed  appeared  to  have  been  acted  upoo  for 
a  year  or  two,  but  not  afterwards.  As  90on  as  the  recdfcr 
had  been  appointed,  K.  W.  and  F.  gave  notice  to  determtDe 
the  agreement  of  1822,  upon  the  ground  of  the  appointineot 
of  the  receiver,  and  that  they  had  no  notice  of  the  deed  of 
1812,  although  they  claimed  under  parties  to  that  deed. 

Upon  this  notice,  H.  filed  a  bill  against  K.  W.  and  F.,  and  also 
against  C,  upon  the  ground  of  acquiescence,  to  compel  pa- 
formance  of  the  agreement.  Held,  upon  appeal,  that  a  coart 
of  equity  ought  not  to  compel  specific  performance  of  the 
agreement,  because  false  or  erroneous  representations  ss  to 
the  profits  of  the  theatre  had  been  made  by  H.,  with  a  viev 
to  fixing  the  terms  of  the  r^t,  and  also  as  to  the  terms  oo 
which  a  box  had  been  let,  although  the  Defendants  bad 
access  to  the  books  of  account,  from  which  the  real  state  of 
the  profits  might  be  ascertained,  and  had  been  two  years  id 
possession  under  the  agreement,  and  made  alterations  in  the 
theatre  and  the  management  of  it,  by  which,  as  the  Plaintif 
contended,  his  interest  was  affected. 


In  the  month  of  March,  1822,  the  Appellant, 
who  was  Plaintiff  in  the  suit  which  was  the  subject 
of  this  appeal,  was  entitled  to  fourteen  twentv- 
fourth  shares  of  the  property  of  Covent  Garden 
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Theatre.  The  Respondents,  Kemble,  WDlett,  18S1. 
and  Forbes,  who  were  Defendants,  were  then 
entitled  together  to  seven  twenty-fourth  shares, 
and  Mr.  Const,  another  Defendant,  was  then 
entitled  for  life  to  the  remaining  three  twenty- 
fourth  shares;  and  the  reversion  of  these  three 
twenty.fourths  was  then  vested  in  persons  claim- 
ing under  the  will  of  Mrs.  Martindale,  to  whom 
the  Defendant  Const  was  executor.  On  the 
11th  of  March,  1822,  the  Plaintiff  and  the  De- 
fendants, Kemble,  Willett,  and  Forbes,  entered 
into  the  agreement  which  was  the  subject  of  the 
suit  out  of  which  the  appeal  arose.  The  effect 
of  this  agreement  was,  that  the  Defendants, 
Kemble,  Willett,  and  Forbes,  as  between  them- 
selves and  the  Plaintifl^  should  be  considered  as 
the  lessees  of  the  theatre  for  a  term  of  ten  years, 
to  be  computed  retrospectively  from  the  1st  of 
August,  1821,  at  a  rent  of  12,000/.,  which  would, 
in  effect,  be  to  give  the  Plaintiff,  during  that  term, 
by  way  of  rent  for  his  shares,  the  annual  sum  of 
7000/.  But  there  being  at  this  time  a  very  heavy 
debt  upon  the  theatre,  amounting  to  between 
60,000/.  or  70,000/.,  it  was  agieed  that  no  part  of 
this  rent  should  be  paid  to  the  Plaintiff  until  that 
debt  was  discharged ;  and  that  the  whole  profits  of 
the  theatre  should,  in  the  mean  time,  be  applied  in 
the  reduction  of  the  debt.  The  Plaintiff  appears 
to  have  had  no  other  property  at  command  than 
his  interest  in  this  theatre;  and,  in  order  to 
provide  an  income  for  his  subsistence  until  the 
debt  was  paid  ofi^  it  was  agreed  that  he  should 
receive  from  a  Mr,  Rodwell  and  a  Mr.  Bochsa 
certain  annual  rents,  paid  by  them  to  the  pro- 
prietors of  the  theatre  for  the  use  of  the  fhiit 
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rooms,  and  for  the  hire  of  the  theatre  for  the 
performance  of  Oratorios :  and  that  the  Plaintiff 
should  also  receive  an  annual  sum  of  240iL,  which 
yras  stated  to  be  payable  by  Sir  ^Edmund  Antrobus 
as  the  rent  of  a  private  box  for  alternate  week& 
The  sums  thus  received  by  Mr.  Harris  were  com- 
puted to  amount  together  to  1360L  a  year,  and 
were  to  be  received  by  him  in  the  nature  of  a  loan; 
and,  when  the  debts  should  be  discharged,  the 
Plaintiff  was  to  account  for  these  sums  upon  that 
principle. 

Mr.  Harris  the  elder,  the  PlaintifT's  father,  who 
was  proprietor  of  one  half  of  the  theatre,  and  who 
died  in  October,  1820,  had  been  for  many  years 
the  manager  of  the  theatre,  at  a  salary  of  lOOQ/L 
a  year :  and  he  was  succeeded  in  his  property  in 
the  theatre  and  in  the  management  by  the  PlaiotiS 
who,  having  been  educated  for  the  bar,  had  quitted 
his  profession,  and  had  for  twelve  years  assisted 
his  father  in  the  affairs  of  the  theatre.  The  De- 
fendants Kemble,  Willett,  and  Forbes,  being  dis- 
satisfied with  the  Plaintiff*'s  management,  and 
desirous  of  saving  the  salary  of  1000/.  which  was 
paid  to  him  in  that  respect,  entered  into  this  agree- 
ment with  the  Plaintifl^  for  the  purpose  of  obtaining 
the  management  of  the  theatre  to  themsehes. 
They  first  proposed  that  the  rent  should  be  deter- 
mined annually  by  the  actual  profit  of  the  theatre. 
But  the  Plaintiff)  protesting  against  that  principle, 
required  that  the  rent  should  be  computed  at 
15,000/.,  and  afterwards  offered  himself  to  become 
the  lessee  at  a  rent  of  13,500/.  a  year.  The  De- 
fendants by  their  answer,  said  that  they  refused 
this  offer,  because  they  questioned  the  responsibility 
of  the  PlaintiflT,  and  considered  the  oflTer  as  a  mere 
artifice  of  treaty  j  and,  afterwards,  ultimately  they 
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agreed  to  become  lessees  of  the  theatre  at  a  com*  ^^^^\ 
poted  rent  of  12,000/.  a  year.  The  Defendants 
expecting  that  Mr.  Const,  as  the  prc^etor  of  one 
eighth  of  the  theatre  for  his  life,  would  ha\'e 
concurred  in  the  intended  lease,  the  name  of 
Mr.  Const,  as  a  party,  ¥ras  originally  introduced 
into  the  draft  of  the  agreemenL  This  expectation 
was,  however,  disappointed;  and  the  agreement 
was  executed  by  the  Plaintiff,  and  the  Defendants 
Kemble,  Willett,  and  Forbes,  without  Mn  Const 
being  a  party. 

Immediately  afler  the  execution  of  the  agrees 
ment,  the  Plaintiff  retired  from  the  theatre,  and 
the  management  was  assumed  by  the  Defendants 
Kemble,  Willett,  and  Forbes.     In  this  manage* 
ment  they  continued  when   Mr.  Const  fileil   his 
bill  in  the  Court  of  Chancery,  on  tlie  15th  of 
April,  1823,  against  the  Plaintiff  and  the  Defend- 
ants Kemble,  Willett,  and  Forbes,  thereby  stating 
a  certain  deed,  bearing  date  the  9th  of  March, 
1812,  by  which  the  then  proprietors  of  the  theatre 
contracted  with  each  other,  that  the  funds  of  the 
theatre  should  be  applied  in  payment  of  certain 
specified    debts    until    the    whole   thereof  were 
satisfied,  and  stating  further  that  some  of  such 
debts  remained  undischarged,  and  that  the  funds 
of  the  theatre  were  now  applied  contrary  to  the 
provisions  of  the   deed  of   1812;   and  praying, 
therefore,  that  effect  might  be  given  to  the  deed 
of  1812,  and,  for  that  purpose,  that  a  receiver  of 
the  profits  of  the  theatre  might  be  appointed. 

In  this  suit  an  order  was  made  by  the  Lord  Chan- 
cellor for  the  appointment  of  a  receiver,  on  the 
19th  of  February,  1824 ;  and,  four  days  aflterwardsf 
theDefendants  Kemble,  Willett,  and  Forbes,  caused 
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a  letter  to  be  written  to  the  Plaintifll^  with  notice 
that  they  altogether  repudiated  the  agreeaaent 
made  with  the  Plaintiff  in  March,  1822,  whereby 
they  w^re  to  become  lessees  of  the  theatre,  stating 
as  a  reason  the  appointment  of  a  receiver  in 
Mr.  Consfs  suit,  under  the  deed  of  1812,  and 
alleging  that  the  Plaintiff  was  a  party  to  that  debit 
but  that  they  the  Defendants  Kemble,  Willett,  and 
J^orbes,  had,  at  the  time  of  the  agreem^t  with  the 
Plainti£^  no  notice  of  its  es^istence.  The  parties 
to  that  deed  of  1812  were  Mr.  Harris  the  fether, 
who  was  then  possessed  of  one  hal£  or  twelve 
twenty-fourths  of  the  theatre ;  the  jpiaintiff  Kmii, 
then  possessed  of  two  twenty-fourths ;  the  kte 
Mr.  John  Philip  Kemble,  then  possessed  of  four 
twenty-fourths ;  the  late  Mr.  Whit^  then  possessed 
of  three  twenty-fourths ;  and  the  late  Mrs.  Martin- 
dale,  then  also  possessed  of  three  twenty-fourths. 
The  deed  of  1812  appeared  to  have  been  acted 
upon  for  a  year  or  two  only,  and,  at  the  time  of 
the  appointment  of  a  receiver,  there  remained  un- 
paid, of  the  debts  intended  to  be  provided  for  by 
that  deed,  a  sum  under  10,000/. 

In  the  month  of  August,  1813,  the  Defend- 
ants Willett  and  Forbes,  who  had  married  two 
daughters  of  Mr.  White,  became  entitled  to  the 
three  twenty-fourths,  which,  in  1812,  had  be- 
longed  to  him :  and,  in  the  month  of  November, 
1820,  the  Defendant  Kemble  became  entitled  to 
the  four  twenty-fourths,  which,  in  1812,  had  be- 
longed to  Mr.  John  Philip  Kemble.  Upon  the 
death  of  Mrs.  Martiudale,  the  three  twenty-fourth> 
which  had  belonged  to  her  in  1812  vested  io 
Mr.  Const  as  her  executor. 

On  the  24th  of  April  1824,  the  PlaintiflF  Harris 
filed  a  bill  for  the  purpose  of  compelling  the  De- 
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f^ndatits  Kethble,  Willett,  and  Fofbes  to  adhere  to  I88ii 
the  agreement  of  the  11th  of  March,  1822;  and 
Mr.  Const  was  made  a  party  Defendant  to  this 
bill,  the  Plaintiff  insisting  that,  although  not  a 
party  to  the  agreement  between  the  Plaintiff  and 
Defendants,  he  had,  by  his  subsequent  conduct^ 
entitled  the  Plaintiff  to  call  upon  him  in  a  court  of 
equity  to  confirm  it 

The  Defendants  Kemble,  Willett,  and  Forbes 
by  their  answer,  insisted  that,  having  entered  into 
the  agreement  of  March,  1822,  with  the  Plaintiff^ 
solely  for  the  purpose  of  acquiring  the  manage- 
ment of  the  theatre,  and  having  lost  that  manage- 
ment by  the  appointment  of  a  receiver  in  Mr.- 
Cotist's  suit,  they  were  no  longer  bound  by  their 
agreement  ^th  the  Plaintiff. 

The  Defendants  next  insisted,  that  they  had  no 
notice  of  the  deed  of  1812,  under  which  the 
receiver  was  appointed ;  and  that,  as  the  Plaintiff 
was  a  party  to  that  deed,  and  is  to  be  taken  to 
have  known  that  it  might  be  used  as  an  instrument 
to  defeat  that  possession  and  management  of  the 
theatre,  which,  on  the  part  of  the  Defendants,  was 
the  motive  of  the  agreement,  it  was  the  Plaintiff's 
duty  to  have  apprised  the  Defendants  of  that  deed ; 
and  that  he,  not  having  done  so,  they  are  entitled 
to  be  released  from  their  agreement  with  the 
Plaintiff. 

Th6  Defendants  farther  insisted  that,  although 
the  Plaintiff  did  oppose  the  appointment  of  the 
receiver,  yet,  after  the  receiver's  appointment,  he 
supported  the  proceeding  of  Mr.  Const  to  have 
the  nionies,  paid  to  the  receiver,  secured  itt 
Court ;  and  that  the  payment  of  the  money  into 
Court,  being  contrary  to  the  terms  of  the  agree-* 
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18S1.      meDt  of  March,  1823,  which  placed  the  monies  id 
"^^^      the  hands  of  the  Defendants  Kemble,  Willett,  and 
*,         Forbes,  they,  for  that  reason,  were  entitled  to  be 
relieved  from  the  agreement. 

The  Defendants  stated  then  that,  for  want  d" 
more  correct  information,  they  were  obliged  to 
make  their  calculations,  as  to  Uie  rent  that  ought 
to  be  paid  for  the  theatre,  from  statements  u)d 
accounts  furnished  by  the  Flaintii!^  and  purporting 
to  be  founded  upon  his  personal  experience  and 
his  knowledge  of  the  ai&irs  of  the  theatre;  and 
that  the  statements  and  accounts  so  furnished  bj 
him  were  incorrect  and  erroneous ;  and  that  they 
were  misled  by  them,  and  were  therefore  entitled 
to  be  relieved  from  the  agreement ;  and  they  re- 
ferred to  particular  statements  and  accounts  in 
support  of  this  all^ation.  As  to  this  point,  it 
appeared  that  during  the  management  of  Mr. 
Harris,  the  father,  and  of  the  Plaintiff,  all  ac- 
counts of  the  theatre  were  kept  by  Mr.  John 
Brandon,  the  treasurer ;  and  it  was  admitted  b)' 
the  Defendants  tiiat  the  accounts  so  kept  were,  at 
all  times,  open  to  their  inspection,  and  were  re- 
peatedly inspected  by  them,  and  that  one  of  the 
Defendants  suggested  an  alteration  in  the  mode  of 
keeping  the  accounts,  which  was  adopted.  The 
Defendants  alleged,  in  certain  passages  in  their 
answers  which  were  read  as  evidence,  that  Brandon 
was  an  incompetent  person  to  manage  the  ac- 
counts, and  that  he  did  not,  in  fact,  understand 
the  same,  and  that  he  improperly  lefl  the  same  in 
a  great  degree  to  his  son,  James  Brandon :  and 
further,  that,  in  consequence  of  the  imperfect  and 
irregular  manner  in  which  the  accounts  had  been 
kept  during  the  management  of  the  Plaintiff  and 
his  father^  there  were  not  any  means,  in  the  year 
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1821,  whereby  the  Defendants  could  ascertain  the  ^l^^^z, 
exact  amount  of  the  debts  of  the  theatre,  or  of 
their  own  liabiUties  consequent  thereon :  and, 
further,  that  they  were  informed  by  Mr.  Harrison, 
who  was  the  medium  of  communication  between 
the  Plaintiff  and  the  Defendants  in  the  treaty 
which  led  to  the  agreement  in  question,  that  he, 
Mr.  Harrison,  had  repeatedly  declared  to  the  Plain- 
tifl^  pending  the  treaty,  that  the  Plaintiff  did  not 
understand  and  was  incompetent  to  manage  the 
accounts  of  the  theatre ;  and  that  he  did  not  know 
the  true  state  of  the  accounts  of  the  theatre  :  and 
that  he  did  not  illfderstand  the  nature  of  accounts, 
or  of  profit  and  loss. 

Mr.  Henry  Robertson,  who  was  appointed  by 
the  Defendants  when  they  took  upon  themselves 
the  management  of  the  theatre,  to  be  treasurer 
in  the  place  of  Mr.  Brandon,  and  who  was  ap- 
pointed the  receiver  under  the  Lord  Chancellor, 
and  who  was  represented  as  a  skilful  account- 
ant, being  examined  as  a  witness  on  the  part 
of  the  Defendants,  deposed  that,  from  the  ob- 
scure manner  in  which  the  accounts  were  kept 
by  Mr.  Brandon,  he  did  not  conceive  that  the 
true  state  of  the  affairs  of  the  theatre,  and  the 
actual  profit  and  loss  that  had  been  made  prior  to 
the  date  of  the  agreement  between  the  Plaintiff 
and  Defendants,  could  have  been  collected,  from 
the  books  and  accounts,  by  any  person  not  inti- 
mately acquainted  with  the  management  of  the 
fheatre,  or  without  the  most  minute  and  laborious 
examination  thereof  by  a  person  well  accustomed 
to  the  examination  of  accounts.  In  the  agree^ 
ment  of  March,  1822,  between  the  Plaintiff  and 
Defendants,  there  was  a  provision  that  a  list  of 
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)8S1.  the  names  of  the  creditors  of  the  concern  then 
to  be  made  out  and  signed  by  the  parties^  was  not 
to  be  deemed  conclusive  as  to  any  items  or  ac- 
counts contained  therein,  or  omitted  to  be  included 
therein,  or  as  to  any  debt  or  demand  omitted 
therefrom;  but  that  all  just  and  correct  debts^ 
whether  stated  or  omitted  in  that  list,  were  to 
be  fully  satisfied* 

The  treaty  for  a  lease  of  the  theatre  from  the 
Plaintiff  to  the  Defendants,  commenced  in  the 
month  of  December,  1821 ;  and  at  the  beginning  of 
the  treaty,  a  letter,  bearing  date  the  21st  of  Decem- 
ber, was  written  by  the  Plaintiff  to  Mr.  Surman,  his 
attorney,  for  the  purpose  of  being  communicated  by 
him  to  Mr.  Harrison  on  the  part  of  the  Defend- 
ants. That  letter  was  proved  as  exhibit  (L*),  and 
the  material  part  of  it  is  in  the  words  following  :-* 
<<  The  total  amount  of  the  receipts  during  the 
<<  eleven  seasons  is  991|811/. ;  average  per  season, 
"  82,650/.  Now  I  have  no  doubt  one  third  of 
<<  the  above  sum  may  be  accounted  as  {M'ofit ;  and 
<^  I  am  sure,  if  the  sums  were  calculated  which 
<<  have  been  paid  (independently  of  the  expenses 
'<  of  working  the  theatre),  that  I  should  be  fully 
<<  borne  out  in  my  assertion.  In  a  letter  which  I 
'<  am  preparing,  and  which  I  mean  to  address  to 
«  Mr.  Harrison  on  the  delivery  of  our  list  of  debts, 
<<  &c.,  I  shall  touch  more  fully  on  this  subject, 
<<  and  shall  show  under  how  much  more  advan- 
« tageous  circumstances  any  tenant  of  Covent 
<^  Garden  Theatre  would  now  staad,  than  my 
<^  father  and  myself  have  stood  during  the  term  i£ 
'<  extreme  pressure  from  enormous  debt>  &c.  &c.'' 
This  letter  was  forwarded  by  Mr.  Surman  to  Mr. 
Harrison }  and  it  was  said  by  the  Defendants^ 
that,  founding  their  calculation  on  the  statement 
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there  made  by  the  Plaintifi^  they  were  greatly  de-  1831. 
ceived ;  for,  although  it  appears,  by  Mr.  Brandon's 
accounts,  that  the  receipts  for  the  eleven  seasons 
did  amount  to  99lf81l^9  being  the  sum  stated  by 
the  Plaintifl^  yet  this  sum  to  the  amount  of  66,389iL 
was  partly  made  up  by  monies  received  on  benefit 
lughtSi  which  were  afterwards  paid  over  to  the 
actors  to  whom  the  benefits  belonged,  and  partly 
by  money  advanced  by  the  bankers,  and  ought 
not,  therefore,  to  have  been  mcluded  in  any  com- 
putation of  profits )  and  they  proved  these  facts  by 
the  evidence  of  Mr.  Robertson :  and  they  then 
proceeded  with  certain  comparative  statements  o€ 
figures,  to  show  the  efiect  that  would  be  produced^ 
in  calculatioui  if  the  Plaintifi*'s  statement  as  to  the 
9919811/.  had  been  correct^  and  if  the  profits  could 
have  been  rightly  estimated  at  one  third  of  the 
gross  receipt 

The  Defendants  further  alleged,  that  they  were 
induced  to  believe^  by  the  representations  of  the 
Plaintiff,  that  a  saving  of  300^  a  week,  or  2000L 
a  year,  might  be  made  in  the  expenses  of  the 
theatre  ^  and  that,  in  this  respect,  they  were  also 
misled.  Upon  this  head,  the  Defendants  referred 
to  a  letter  from  the  Plaintiff  to  the  Defendant 
Willett,  which  was  dated  on  the  37th  of  July, 
18S0,  and  was  proved  as  exhibit  (A.),  and  also  to 
two  exhibits  (6.)  and  (H.)  which  were  inclosecf  in 
a  letter,  written  by  Mr.  Surman,  on  the  part  of  the 
PMntiff,  to  Mr.  Harrison,  which  was  dated  on  the 
dd  of  October,  1891,  and  proved  as  the  exhibit 
(F.)  The  letter  (F.),  which  inclosed  these  exhibits, 
has  this  passage  speaking  of  the  season  1831«* 
1822  :-^<<  The  present  saving  per  week  is  37£ 
<<  and  a  fraetion  }  and,  the  usual  number  of  wedss 
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18S1.       «  being  forty-four,  I  need  not  point  out  to  you 
"  the  saving  of  each  season  in  future." 

The  exhibits  (G.)  and  (H.)  were  furnished  by 
Mr.  Brandon,  being  abstracts  of  the  accoonts 
kept  by  him,  which  were  accessible  to  all  parties 
and  did  not  contain  any  personal  representatioos 
from  the  Plaintiff.  In  exhibit  (£•)»  ^hich  wis 
a  letter  written  by  the  Plaintiff  to  Mr.  Sunnan, 
dated  the  S4th  of  May,  18S4,  and  which  was 
communicated  to  Mr.  Harrison  on  the  part  of  tbe 
Defendants,  the  Plaintiff  states :  **  It  must  be  by 
^<  gradual  reduction  of  the  large  salaries  that  oar 
**  great  saving  must  be  made.  I  have  been  through 
<<  the  list  of  servants,  &c. ;  and  I  think  some  re- 
^<  duction  may  be  made,  but  of  trifling  amount  io 
*•  comparison  with  performers*  salaries.'* 

Mr.  Harrison,  in  his  evidence,  stated  that  the 
Plaintiff  repeatedly  assured  him  that  the  theatre  had 
made  profits  to  the  extent  of  10,000/.  in  each  of  the 
years  1819,  1820,  and  1820-1821,  and  that,  incon- 
sequence thereof,  20,000/.,  or  thereabouts,  of  the 
old  debt  of  the  theatre  had  been  paid  off,  and  very 
little  new  debt  contracted.  But  the  exhibits  (G.) 
and  (H.)  which  contain  Mr.  Brandon's  statement 
of  the  accounts  of  these  seasons,  and  which  were 
sent  by  the  Plaintiff  to  Mr.  Harrison  two  months  be- 
fore, in  effect,  represent  the  season  1819-1820  as  a 
losing  season  to  a  great  amount  The  total  amount 
of  the  receipts  of  that  season  are  there  stated  at 
55,833/.  14^.,  and  the  expenditure  at  41,078^  4^^ 
not  including  tradesmen's  bills  or  regular  annual 
payments,  which  may  be  estimated  together  at 
20,000/.,  making  together  an  excess  of  expenditure 
beyond  the  receipts  of  more  than  6000/. ;  and  in  the 
letter (F.),  which  incloses  the  exhibits (G.)  and(H.), 
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Mr.  Harrison  is  informed  that  the  Plaintiff  is  using       1831. 
every  means  he  can  to  get  the  leases  of  the  boxes 
settled,  that  the  debts  of  Mr.  Copeland,  &c.  due 
before  August  1818  may  be,  as  soon  as  possible, 
discharged. 

The  Defendants,  by  their  answer,  also  charged 
the  Plaintiff  with  a  concealment  of  a  transaction 
of  his  father,  in  which  he  joined,  in  respect  to  the 
moiety  of  a  box  sold  by  his  father  to  the  late  Sir  E. 
Antrobus.  It  appeared  that  this  box  was  let,  for 
alternate  weeks,  to  H.  R.  H.  the  Duke  of  Gloucester, 
at  an  annual  rent  of  210/.  In  the  month  of  Septem- 
ber, 18179  the  Plaintiff  and  his  father  assigned  the 
other  moiety  of  this  box  to  the  late  Sir  E.  Antrobus 
for  a  sum  of  2625/.,  the  whole  of  which  was  received 
by  the  father.  This  sale  was  not  communicated 
to  the  other  proprietors  of  the  theatre ;  but  it  was 
represented  to  them  that  the  moiety  of  the  box 
was  let  to  Sir  E.  Antrobus  for  a  term  of  twenty- 
one  years,  at  the  same  annual  rent  of  210/.  which 
was  paid  by  the  Duke  of  Gloucester ;  and,  during 
the  life  of  Mr.  Harris,  the  father,  he  accounted 
with  the  other  proprietors  for  this  rent  of  210/.  as 
if  paid  by  Sir  E.  Antrobus.  After  the  death  of 
his  father,  the  Plaintiff  in  like  manner  accounted 
with  the  other  proprietors  for  the  rent  of  210L  as 
if  paid  by  Sir  E.  Antrobus :  and,  on  the  occasion 
of  the  agreement  between  the  Plaintiff  and  the 
Defendants  for  the  lease  in  question,  the  Plaintiff 
continued  to  represent  the  box  as  let  to  Sir  E. 
Antrobus  at  this  rent  of  210L :  and  it  was  a  part 
of  his  agreement  with  the  Defendants  that  this 
rent,  together  with  certain  other  rents  payable  to 
the  proprietors  of  the  theatre,  amounting  together 
to  1360/.  a  year^  should  be  receive'^  by  the  Plain- 
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tiff  in  the  manner  hereinbefore  stated.    The 
fendants  stated  that,  since  the  agreement,  thej 
learnt  the  truth  of  the  case  from  Sir  E.  Antrob 
and  thej  insisted  upon  this  transaction,  as  It  rei 
for  their  being  relieved  from  the  lease. 

The  Defendants  next  charged  that,  on  the  S 
of  .September,  1820,  Mr.  Harris,  the  elder, 
signed  a  rent  of  4501.^  which  was  payable  for  L 
Holland's  box,  to  Messrs.  Stevenson  and 
the  bankers,  by  way  of  security  for  a  suin 
6000/.,  which  was  due  from  the  proprietors  of 
theatre,  and  fdr  a  further  sum  of  4940A^  which  ^ 
due  from  himself  individually^ ;  and  that  this  in 
action  was  also  concealed  from  them,  and  fon 
another  reason  why  they  were  entitled  to  be  relie 
from  the  agreement  in  question.  Upon  refers 
to  the  books  of  account  of  the  theatre  tfa 
appeared  to  be  entries  which  manifested  that  t 
rent  of  450/.  was  paid  to  Stevenson  and  Co. 

The  Defendants  made  another  charge  with 
spect  to  the  alleged  concealment  of  two  silver  tick 
for  admission,  granted  by  Mr.  Harris,  the  hit 
to  the  late  Mr.  Coutts.  It  appeared,  upon 
evidence,  that  during  the  whole  time  the  Defe 
ants  were  interested  in  the  theatre,  persons  w 
constantly  admitted  with  these  tickets,  and  t 
they  were  regularly  entered  in  the  nightly  accoun 
and  this  charge  was  abandoned  at  the  bar. 

The   cause   was   heard  in   1826    by   the  V 
Chancellor*,  who,  in  1827,  made  a  decree  for 
performance  of  the  agreement     But  this  deci 
in  1829)  was  reversed  by  the  Lord  Chancellc 
and  the  bill  dismissed. 


*  Sir  J.  Leach. 


t  Lord  Lyndhurst. 
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The  prinoipal  reasons  given  by  the  Vice  Chan-  issi. 
cellor  for  his  judgment  in  pronouncing  this  decree,  ha»m« 
were  ma  follows :  -r-t  ^. 

It  is  not  pretended  that  there  was  any  intentional 
dtticeahnent  of  the  deed  of  1813  on  the  part  of  the 
Plaintiff.  It  had  long  been  abandoned  and  lost  sight 
of  by  all  parties  concerned ;  and  the  very  person^ 
under  whom  these  Defendants  claim  having  ex- 
ecuted that  deed,  it  is  not  easy  to  understand 
upon  what  principle  it  can  be  material  whether 
these  Defendants  had  ox  had  not  actual  notice  of 
the  deed :  but  if  that  were  material,  I  should  be 
bound  to  declare,  upon  the  evidence  in  the  cause, 
that  these  Defendants  are  to  be  affected  in  this 
Court  with  notice  of  that  deed. 

That  the  Plaintiff  supported  the  proceeding  of 
Mr.  Const,  to  have  the  monies  paid  to  the  receiver 
a^ur^  in  this  Court,  is  not  disputed.  The  pre* 
sent  bill  of  the  Plaintiff  to  enforce  the  agreement 
of  March,  18S2,  was  then  depending  j  and  the 
aoipport  given  by  the  Plaintiff  to  Mr.  Const's  pro* 
eliding,  cannot  be  represented  as  evidence  of  an 
intention  to  abandon  the  agreement  It  is  said  for* 
the  Plaintiff  that  he,  at  the  same  time,  strenuously* 
insisted  on,  the  agreement  ^  but  that  these  Defends 
ants  having  given  him  the  notice  that  they  repu- 
diated the  agreement,  he  had  a  right  to  use  hia 
efibrts  to  secure  the  receipts  of  the  Theatre  in  this 
Court,  as  a  measure  that  would  be  beneficial  to^ 
him  in  the  alternative  of  the  Defendanta  succeed- 
ing to  avoid  the  agreement  Whether  the  Plaia* 
tiff's  view  of  the  sub^t,  or  his  conduct  in  thia 
respect,  was  or  was  not  correct,  it  is  not  necessary 
for  me  to  state.  It.  is  enoi^h  to  say  that  his  coo- 
duct,  in  this  respect,  can  form  no  ground  upon 
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18S1.       which  these  Defendants  can  retire  from  the  agree- 
ment in  question. 

Having  made  some  preliminary  observation 
as  to  the  facts,  the  Vice  Chancellor  then  pro- 
ceeded to  the  particular  statements  and  accounts 
of  the  Plaintiff  of  which  the  Defendants  coib- 
plained. 

It  does  not  appear  to  me  necessary  to  foiloi 
the  calculations.    The  PIainti£^   in  his  statement 
that  the  receipts  of  eleven  seasons  amounted  to 
991f811/.,  must  be  understood    to  refer  to  Mr. 
!  Brandon's  accounts,  which  were  equally  open  to 

^  the  Plaintiff  and  the    Defendants^    and    not  » 

1  speaking  from  personal  knowledge  ;  and  Mr.  Brui- 

don's  accounts,  upon  the  face  of  them,  justify  tint 
statement;  and  as  the  Defendants  at  that  time 
complained  of  the  imperfect  and  irregular  manner 
in  whicii  Mr.  Brandon  kept  these  accounts,  and 
had  been  informed  by  Mr.  Harrison  that  the  Plain* 
tiff  did  not  know  the  true  state  of  the  accounts  of 
the  theatre,  and  did  not  understand  the  nature  of 
accounts,  or  of  profit  and  loss,  the  Defendants 
cannot  reasonably  state  in  a  court  of  justice  that 
they  either  did  rely  or  were  warranted  to  rely  upon 
the  representation  made  by  the  PIainti£^  or  were 
misled  by  it  The  Plaintifi*'s  estimate  of  the  pro- 
fits, at  one  third  of  the  gross  receipts,  professes 
to  be  nothing  more  than  a  mere  conjecture  on  his 
part. 

It  is  to  be  observed  that  the  exhibit  (A.)  was 

written  in  the  lifetime  of  Mr.  Harris  the  elder, 

when  there  could  not  possibly  exist  the  least  idea 

of  the  Defendants  ever  becoming  the  lessees  of  the 

j  theatre ;  and  it  must  be  under  very  special  circimi- 

stances  indeed,  which  have  no  existence  here,  that 
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a  letter  written  at  that  time  could  be  brought  to  1831. 
bear  upon  the  subsequent  treaty,  as  a  represent- 
ation affecting  that  treaty.  But  if  it  were  admitted  ^^ 
that  it  was  a  representation  upon  which  the  De- 
fendants were  entitled  to  rely,  it  is  only  a  state- 
ment that  by  means  of  the  Plaintiff's  connection 
with  the  Dublin  Theatre,  he  had  been  able  to 
reduce  the  expenses  of  the  theatre.  With  respect 
to  the  exhibits  (G.)  and  (H.),  they  were  written  also 
prior  to  the  treaty  for  the  lease.  They  do,  indeedy 
represent  that  a  reduction  of  expenditure,  to  the 
amount  of  7105/.  5s.  7d,  had  occurred  in  the  season 
of  1820-1821,  this  being  the  season  to  which  the 
Plaintiff  refers  in  the  exhibit  (A.),  and  thus  esta* 
blishing  the  truth  of  the  statement  in  that  letter, 
that  by  his  connection  with  the  Dublin  Theatre 
he  had  been  able  to  reduce  the  expenses  of  the 
ensuing  season  about  200/.  a  week;  but  so  far 
from  representing  that  such  a  deduction  is  always 
to  be  expected,  the  letter  (F,),  which  incloses  the 
exhibits,  states  the  saving  per  week,  in  1821-1822, 
at  27/.f  and  the  usual  number  of  weeks  for  the 
season  at  forty-four. 

It  is  plain  that  it  was  by  a  saving  in  the  per* 
formers*  salaries  that  the  Plaintiff's  connection 
with  the  Dublin  Theatre  enabled  him  to  reduce 
the  expences  200/.  a  week,  in  the  year  1820  and 
1821.  In  the  exhibit  (A.),  before  referred  to,  he 
assigns,  as  a  reason  for  that  reduction,  that  by 
keeping  a  theatrical  force  at  Dublin,  ready,  at  any 
time,  to  be  transplanted,  he  could,  of  course,  do 
with  less  stationary  company  at  Covent  Garden. 
Upon  the  whole,  tlierefore,  the  Defendants  seem 
to  me  to  have  failed  altogether  in  the  proof  of 
their  allegation,   that  they  were  misled  by  the 
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issi.      Plaintiff's  representation,  with  respect  to  peiii» 
nent  saving  in  the  expenses  of  the  theatre. 

If  Mr.  Harrison's  memory  in  this  respect  is  to 
be  considered  as  ocMrect,  it  is  noty  and  cannot  b^ 
denied  that  the  Plaintiff  is  guilty  of  great  mismsfm^ 
aentation  ^  for  in  the  season  of  1819^1890,  there 
was  no  profit,  but  great  loss;  and  although  it  be 
true  that  about  80,000^  of  the  debt  was  paidofi 
in  the  two  seasons,  and  oomparativel  j  Uttle  net 
debt  contracted,  yet  it  was  so  paid  ofi^  not  by  pro- 
fits only,  but  by  sale  of  boxes,  which  produced 
i  10,000/1,  and  paid  offa  debt  of  13,000il    Upontfaii 

r  >  point  it  is  first  to  be  observed,  that  the  Defenduti^ 

j  who  in  their  answers  enumerate  the  other  alk^ 

I  misrepresentations  of  which  they  complain,  do  not 

in  their  answers  take  any  notice  of  a  misrepreseot- 
ation  in  this  respect ;  and  this  being  naore  das 
and  tangible  than  any  other  misrepresentatks 
which  they  have  enumerated,  it  is  not  probable,  i 
it  had  taken  place,  that  either  Mr.  Harrison  would 
have  omitted  to  mention  it  to  them,  or  that  tbey 
would  have  omitted  to  state  it  in  their  answers. 

It  is  next  to  be  observed  that,  it  would  be  verf 
strange  that  a  misrepresentation  should  be  made 
which  is  directly  contrary  to  the  facts,  as  they 
appeared  upon  the  face  of  Mr.  Brandon's  accounts, 
which  were  equally  open  to  all  parties,  and  must 
be  considered  as  equally  known  to  all. 

From  all  these  circumstances,  I  am  judicially 
bound  to  come  to  the  conclusion  that  Mr.  Harriscm 
has  misapprehended  the  statement  made  to  him  by 
the  Plaintiff. 

On  the  part  of  the  Defendants,  some  other 
minor  points  of  alleged  misrepresentations  were 
^^''gcd,  which  appear  to  have  arisen  from  the  dif- 
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ferent  sense  applied  to  the  term  "profits  of  the  IMI* 
concern/'  by  the  Plaintiff  and  the  Defendants,  and 
to  which  I  do  not  think  it  necessary  to  refer  more 
particularly.  The  Plaintiff,  very  properly,  as  it 
appears  to  me,  treated  the  extinction  of  debt  as 
profit 

The  concealment  of  the  real  nature  of  the  trans- 
action with  Sir  Edmund  Antrobus,  was  extremely 
incorrect ;  although  it  was  the  same  thing  to  the 
other  proprietors  as  if  the  box  had  been  actually 
let  to  Sir  E.  Antrobus  at  210/.  a  year.  Upon 
referring  to  the  table  of  annuities,  it  appears  that 
an  annuity  of  210/!.,  for  twenty-one  years,  computing 
interest  at  5L  per  cent,  is  worth,  in  present  money, 
2692/.  7^.  Sir  E.  Antrobus  paid  only  2625/.  2s. : 
80  that  Mr.  Harris,  the  father,  in  effect  took  upon 
himself  to  account  with  the  other  proprietors  for  an 
annuity  of  210/.  of  twenty-one  years,  without 
having  received  quite  the  full  value  for  this  under- 
taking ;  and  his  half  6f  the  property  of  the  theatre 
was  as  good  a  security  to  the  other  proprietors  as 
if  Sir  E.  Antrobus  had  undertaken  to  pay  the  210A 
a  year.  It  was,  however,  the  duty  of  the  father 
and  the  Plaintiff,  to  have  disclosed  the  truth  to  the 
other  proprietors,  and  to  have  given  them  an  option 
of  receiving  either  their  proportions  of  2625/.,  or 
their  proportions  of  the  210/.  a  year;  and  if  the 
Plaintiff  had  been  well  advised,  he  would  have  taken 
the  occasion  of  his  treaty  with  the  Defendants,  to 
state  the  actual  facts.  But  still  the  concealments 
cannot  be  made  to  bear  upon  the  validity  of  the 
agreement  for  the  lease.  The  Plaintiff  represents 
the  box  as  let  for  210/.  i  year;  and,  as  far  as  it 
regards  the  Defendants,  it  is  to  be  considered  as 
let  at  that  sum,  the  Plaintiff  being  bound  to  account 
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18S1.  with  his  co-proprietors  for  that  ren^  and  his 
,,„,  terest  in  the  theatre  being  a  full  security  for 
^^^  payment  of  it :  and,  unless  the  Defendants 
show  that  their  interests  as  lessees  are  prejudi 
by  that  concealment,  it  must  be  indifferent  to 
Defendants  whether  the  210/.  a  year  is  accoun 
for  by  the  Plaintiff  or  by  Sir  E.  Antrobus.  If 
Defendants  prefer  their  proportion  of  the  price 
their  proportion  of  the  rent,  there  is  notliing  in 

[..  !f|;  agreement  to  prejudice  that  question. 

'     ''  The  result  of  my  opinion  upon  all  the  facb 

the  case  is,  that  the  Plaintiff  is  entitled  to  a  spec 
performance  of  this  agreement  as  between  i 
Plaintiff  and  the  Defendants,  Kemble,  'Willett  i 
Forbes ;  and  I  must  refer  it  to  the  Master  to  set 
a  proper  deed  accordingly,  having  regard  to  t 
circumstance,  that  Mr.  Const,  not  being  bound 
the  agreement,  his  interest  cannot  be  affected  I 
it,  and  the  Master  must  appoint  a  new  trustee  in  t 
place  of  Mr.  Harrison.  The  Defendant  Trottf 
who  is  only  made  a  party  in  his  character 
executor  of  Mr.  White,  was  not  a  necessaiy  par 
to  this  suit;  and  the  bill  must  be  dismissed 
against  him  as  well  as  Mr.  Const,  with  costs.  Tl 
Defendant  Harrison,  as  trustee  under  the  intendi 
deed,  was  a  necessary  party  to  this  suit ;  and  tl 
costs  as  to  him  must  be  governed  by  the  princip 
which  applies  to  the  general  costs  of  the  suit.  L 
the  Defendant  Harrison's  costs  be  taxed,  and  pa 
by  the  Plaintiff;  and  let  the  Plaintiff's  costs  al 
be  taxed,  and,  together  with  the  costs  to  be  pa 
by  him  to  the  Defendant  Harrison,  be  paid  byii 
Defendants  Kemble,  Willett,  and  Forbes;  ar 
let  an  account  be  taken  of  what  has  accrued  ii 
from  the  Defendants  by  way  of  rent,  under  il 
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agreement,  and  of  what  since  the  agreement  has      IMl- 
been  paid  by  the  Defendants,  in  respect  of  the 
debts  of  the  theatre  pursuant  thereto,  and  reserve 
the  consideration  of  further  directions  and  costs 
until  after  the  Master  shall  have  made  his  report 

Lord  Lyndhurst  (then  Lord  Chancellor),  in 
giving  judgment  upon  the  appeal  from  the  Vice- 
Chancellor,  and  reversing  the  decree,  made  the 
following  observations. 

The  first  question  is,  whether  the  Court  would 
have  directed  a  specific  performance  of  the  agree- 
ment simply,  or  with  any  and  what  modification,  if 
the  parties  had  not  entered  into  the  possession  of 
the  theatre,  and  nothing  had  been  done  under  the 
agreement  The  next  question  is,  whether  by  the 
conduct  of  the  parties  under  the  agreement,  the  cir- 
cumstances and  the  situation  of  the  parties  are  so 
changed,  that  a  court  of  equity  ought  to  direct  a 
general  or  some  modified  performance  of  the  agree- 
ment Li  framing  the  agreement  of  1822,  it  is 
manifest,  that  none  of  the  parties  had  in  contem- 
•  plation  the  deed  of  1812.  There  is  no  satisfactory 
evidence  that  they  knew  of  that  deed.  If  so,  the 
treaty  must  have  proceeded  upon  the  assump- 
tion, that  the  deed  was  no  longer  operative  or 
binding  upon  the  parties.  In  effect,  it  was  acted 
upon  only  for  two  years.  No  payments,  after  that 
time,  were  ever  made  upon  the  footing  of  that 
deed. 

The  misrepresentation   charged  to  have  been 

made  with  respect  to  the  profits  of  the  theatre,  in 

the  season  specified,  are  very  material*     It  is  said, 

f     that  the  other  parties  had  access  to  the  books  and 

\    accounts ;  but  they  were  kept  in  such  a  manner 

(    as  to  render  it  difficult,  without  employing  an 
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accountant,  to  draw  any  cei 
tfaetn. 

It  does  not  appear  whetl 
documents  could  have  been 
been  examined  with  the  boc 
was  a  representation  made  I 
view  to  fix  the  terms  of  the 
ment. 

The  transaction,  as  to  th 
mund  Antrobus,  is  also  mate 
It  appears  that,  many  years 
tract  with  Sir  £.  Antrobus,  i 
the  Plaintiff  was  a  party.  Tl 
to  him,  Sir  Edmund,  the  int 
theatre,  for  SI  years,  at  the 
upon  the  face  of  the  deed,  t 
have  been  paid  to  the  App 
To  what  purposes  it  was  aft 
■whether  for  the  father  and  sc 
is  not  material  to  enquire, 
concealed  from  the  other  proj 
the  treasurer,  acting  under  th 
the  father,  who  then  was  m 
time  accounted  for  an  annual 
were  paid  by  Sir  E.  Antrobui 

This  was  very  incorrect  and 
contrived  for  the  puq)ose  o: 
proprietors. 

Of  this  concealment  and  □ 
ris,  the  son,  was  aware,  in  1 
for  the  sum  was  pending,  an 
But  he  did  not  disclose  it  to  1 
he  was  contracting,  as  he  ouj 

On  the  contrary,  the  supf 
10  an  item  inserted  in  the  se 
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agreement  of  1822,  as  part  of  the  property  of  the  1881. 
theatre,  to  be  transferred  under  the  agreement. 
Now,  according  to  the  established  principles  of 
equity,  parties  who  seek  the  special  aid  of  the 
Court  to  enforce  the  performance  of  an  agreement^ 
must  be  clear  of  the  imputation  of  fraud  or  deceit 
in  every  part  of  the  transaction.  In  this  case  it 
may  be  said,  as  to  the  purchase  money  for  the 
lease  of  the  box,  that  there  was  security  existing 
upon  the  property,  and  that  compensation  might 
be  given;  but  this  is  not  sufficient  Fraud  and 
misrepresentation  operate  as  a  personal  bar  to  the 
relief.  Even  in  courts  of  law  circumstances  of 
fraud  might  amount  to  a  bar  against  the  recovery 
of  damages.  Certainly  it  is  so  in  equity  as  to 
specific  performance.  There  was  another  transac- 
tion, as  to  Lord  Holland's  box,  which  was  of  the 
same  description,  and  open  to  the  same  imputation, 
though  less  objectionable  in  degree. 

If,  therefore,  Mr.  Harris  had  not  given  up  the 
management,  and  possession  had  not  been  taken 
by  the  Appellant,  if  nothing  had  been  done  under 
the  agreement,  it  is  clear  that  a  court  of  equity 
could  not,  consistently  with  established  principles, 
have  granted  relief  to  a  party  so  acting,  by  di- 
recting performance  of  the  agreement  either  gene- 
rally or  with  any  modification. 

The  question,  then,  comes  to  this,  whether  the 
taking  and  holding  possession  so  long  under  the 
agreement,  altering  the  theatre  contrary  to  the 
provision  in  the  agreement,  the  Appellants  thereby, 
as  it  is  contended,  injuring  the  theatre,  and  by 
their  conduct  affecting  ^materially  the  interests  of 
the  property ;  whether  these  circumstances  are 
sufficient  to  induce  the  Court  to  enforce  the  spe- 
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cific  performance  of  the  agreement?  I  think  not;  b^ 
cause  these mattersareof  account  and  compensation; 
and  it  is  not  necessary  upon  any  of  these  grounds 
to  decree  a  specific  performance.  Taking  all  the 
circumstances  into  consideration  —  that  when  the 
bill  was  filed,  only  two  years  of  the  term  had 
elapsed,  and  eight  years  were  to  come  of  the  lease 
to  be  granted  under  the  agreement— that  the  parties 
interested  employed  their  agent  to  investigate  the 
accounts,  and  discovered  gradually  the  misrq)re- 
sentations  and  frauds  before  stated — ^that  a  bill  vas 
filed  by  a  third  party,  and  a  receiver  of  the  rents  of 
the  theatre  appointed :  —  I  do  not  think  that  the 
conduct  of  the  parties  in  taking  and  holding  pos- 
session, is  such  as  to  justify  the  Court  in  decreeing 
a  specific  performance  of  the  contract. 

The  appeal  was  against  the  judgment  of  re- 
versal. 

For  the  Appellant.* 

By  the  agreement  the  Respondents  having  un- 
dertaken to  indemnify  the  Appellant  against  any 
suit  by  Const  in  consequence  of  the  transfer  to 
them  of  the  possession  of  the  theatre,  has  no 
ground  to  complain  of  the  suit  and  appointment 
of  a  receiver. 

The  concealment  or  misrepresentation  of  a  fact, 
if  it  is  not  material  to  the  agreement,  is  not  in  equit) 
a  ground  to  refuse  a  specific  performance.  If  the 
party  against  whom  the  relief  is  prayed  has  suf- 
fered none  or  a  trifling  injury  by  the  concealment 
or  misrepresentation,  the  Court  does  not  refuse 
the  decree :  Fellowes  v.   Lord  Gwt/dir.  t      The 

♦  The  principal  arguments  on  each  side  are  noticed  in  the 
reasons  stated  for  their  judgments  by  the  Master  of  the  Roili 
and  Lord  Lyndhurst  in  the  Courts  below. 

t  1  Sim.  65.,  1  Russ.  and  Mylne,  89. 


For  the  Appellant,  Sir  Edward  Sugden,  Mr. 
Tinney  (and  Mr.  James). 

For  the  Respondents,  Mr.  Pepys^  Mr.  Pember- 
ton  (and  Mr.  L.  Lowndes). 


Lord  Chancellor. — This  agreement  appears  to  be 
affected  by  misrepresentation,  and  if  so,  it  is  within 
the  exception  made  by  Courts  of  Equity,  as  to  its 
interference  to  compel  specific  performance.  As 
there  was  a  difference  of  opinion  between  the 
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Respondents  had  the  opportunity  to  examine  the       1831. 
accounts,  and  to  acquire  a  perfect  knowledge  of  all 
the  material  facts.     Their  own  negligence  cannot 
be  made  a  ground  of  defence  to  resist  the  per- 
formance of  their  agreement. 

For  the  Respondents. 

The  accounts  were  so  confused  and  intricate, 
that  the  Respondents  could  not  by  any  ordinary 
diligence  acquire  a  competent  knowledge  of  the 
affairs  of  the  theatre  and  the  state  of  its  concerns, 
and  if  so,  negligence  is  not  an  answer  to  a  charge 
of  concealment  and  misrepresentation.  Fellowes 
V.  Lord  Gwydir  was  decided  on  the  principle  that 
the  misrepresentation  was  not  shown  to  have  been 
the  ground  of  the  contract,  and  did  no  injury  to  the 
defendant.  In  this  case  the  representation,  that 
the  profits  of  the  theatre  were  larger  than  in  fact 
they  were,  misled  and  injured  the  Respondents,  be- 
cause they  were  thereby  induced  to  give  a  larger  rent 
than  otherwise  they  would  have  agreed  to  give. 
Courts  of  Equity  never  decree  specific  performance 
when  misrepresentation  is  the  ground  of  the  agree- 
ment, or  any  deception  has  been  practised. 
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KSl.      Judges  in  the  Courts  below,  I  was  desirous  that 

the  case  should  be  heard  in  the  presence  of  other 
noble  Lords.  I  have  considered  the  case  with  great 
attention,  and  see  no  reason  to  alter  the  judgment 
of  the  late  Lord  Chancellor,  reversing  the  judgment 
of  the  Master  of  the  Rolls. 

IdWd  Pltmkett.  — The  Respondents  entered  into 
this  agreement  under  a  mistaken  impression  as  to 
the  amount  of  profits,  which  was  the  basis  of  the 
agreement,  and  the  AppeUant  by  the  misrepresent- 
ation upon  this  point  has  misled  them.  He  cannot, 
therefore,  be  permitted  to  ask  of  a  Court  of  Equity 
the  performance  of  an  agreement  so  obtained. 

Lord  Lyndhurst  said,  that  he  had  paid  .great 
attention  to  the  arguments  urged  at  the  bar  of  the 
House,  but  saw  no  reason  to  alter  the  opinion 
which  he  had  given  in  the  Court  of  Chancery. 

Judgment  affirmed. 


Note.  —  Upon  the  question,  whether  an  immaterial,  or  what 
species  and  degree  of  misrepresentation,  is  a  bar  to  relief  in 
equity,  see  Phillips  t.  The  Duke  of  Bucks,^  1  Yern.  227*9  and 
Mr.  Raithby's  note,  (2.)  p.  229.  Young  v.  Clark^  Free,  in 
Chanc.  5S8.  Savage  v.  Taylor^  Ca.  temp.  Talbot,  234. 
Howard  t«  HopkynSf  2  Atk.  S70.  Diet,  Buxton  y.  Lister^ 
8  Atk.  383.  Brereton  v.  Cooper f  1  B.  P«  C.  211.  Anglesey  ▼. 
AnnesUy^  1  B«  P.  C.  289.  In  Lot»ndes  v.  Lane,  2  Cox,  363., 
Lord  Thurloto  C.  says  he  wiU  not  apply  the  maxim  of  Caveat 
emptor,  **  where  there  is  a  positire  representation  essentially 
material  to  the  subject  in  question  which  is  false."  See  also 
Imham  r.  Child,  1  B.  C.  C.95.,  and  Eyrev.Popham  in  note, 
and  S.  C.  in  Lofft's  Rep.  786 — 815.,  and  Sugden's  Vend,  and 
Parch.  121.  note.  Shirley  v.  Stratton,  1  B.  C.  C.  440.  Widl 
r.  Stubbs.  1  Mad.  80.  EUardv.  Landaf,  1  Ball  &  B.241.  Beau- 
mont  T.  Dukes,  1  Jac.  422.  F.  Clermont  ▼.  Roxburgh,  1  Jac.  & 
W.  112.  ScoU  V.  Hanson,  1  Sim.  13.  and  1  Russ.  &  M.  128. 
Cadman  t.  Horner,  18  Yes.  10.  Stanley  v.  Robinson,  I  Russ. 
ft  M.  527*    See  alio  Partridge  ▼.  Usbome,  5  Ruts.  19S. 
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A.CCOUNT.   See  Debtor  and  Creditor.  Fraud.   Gva« 
RAMTEE.    Issue.    Principal  and  Agent. 

ACQUIESCENCE.    See  Debtor  and  Creditor.    Equity* 

ACT  OF  PARLIAMENT.    Sf^  Pleading.    Equity. 

ACTION  UPON  THE  CASE.    See  Sheriff.    Pleading. 

ADVOWSON. 

In  quare  impedit  for  a  yicaragey  the  Plaintiff  gave  in 
evidence  a  seisin  of  the  adrowson  of  K.  in  Patrick  Bam- 
wally  under  whom  he  claimed  and  produced  a  regal 
visitation  book,  dated  16th  of  October,  1683,  in  .which 
appeared  the  following  entry :  —  *'  Henrieue  ComptoHf 
**  injure  eivUi  baccdreus  ac  verbi  Dei  pradicaior  admiaue 
**Juii  ad  inseroiend.  curce  animarum  in  EcdiA  poli  de 
''  Killglasse  per  Edxoardum  Elpkin  EpAm,^  sexio  Oetodris, 
*'  1622."  In  all  the  entries  in  the  same  book  where  a 
party  was  admitted  to  a  vicarage,  the  word  **  instihUui* 
was  used  after  the  word  <*  admissus^'*  and  in  all  but  one 
instance  the  word  **  inductus  '*  also.  Upon  a  trial  at 
bar  the  judges  directed  the  jury,  that  '*  this  in  legal 
**  construction  was  to  be  taken  to  mean  in  the  present 
**  case,  that  Henry  Compton,  in  the  entry  named,  was 
**  admitted,  and  instituted  by  Edward  King  the  then 
**  bishop  of  Elphin,  to  the  vicarage  of  EjUglass,  on  a 
**  presentation  by  some  other  person  to  the  bishop ;  and 
**  that  the  only  question  for  the  consideration  of  the 
**  jury  respecting  the  entry  was,  by  whom  the  presenk- 
**  ation  was  made :  and  that  if  upon  the  whole  of  the 
**  evidence  the  jury  should  believe  that  such  present- 
**  ation  of  H.  C.  was  made  by  Patrick  Bamwall,  and  that 
**  the  advowson  of  the  vicarage  had  been  originally  ap- 
'<  pendant  to  the  rectory,  and  had  not  been  disappended 
**  therefrom,  they  should  find  a  verdict  for  the  Plain- 
«  tiffs."  The  DefendanU  having  excepted  to  this  direc- 


I     I 


1 

•  j 


r 


.  i 


'  i 
» 

1 


756 


INDEX. 

tion  of  the  judge :  Held,  that  it  was  a  misdirectioo,  od 
a  venire  de  novo  awarded.  —  CooJce  v.  Elfkin   -   p.  lOS 

ASSETS.    5ef  Debtor  and  Creditor.     Issue. 

ATTORNEY  AND  CLIENT.     See  Issm. 

AUCTIQN  DUTY. 

In  an  action  at  the  suit  of  the  King  against  an  aucdoneer, 
upon  the  bond  given  to  make  returns  of  sales  bj  aactkn, 
held  upon  demurrer  to  the  surrejoinder,  that  an  esute 
which  has  been  mortgaged  by  a  person  who  has  becooe 
bankrupt,  and  is  sold  by  auction  by  direction  of  the 
assignees,  and  with  the  concurrence  of  trustees  ap- 
pointed to  sell  the  estates  to  discharge  incumbrances, 
&c.,  or  with  the  consent  of  the  mortgagees,  is  b j  the 
statute  6G.4.  cl6.  s.98.  exempt  from  the  auctioB 
duty.  —  Attorney  General  y.  fFnutanley         -     p.  1^ 

BANKRUPT.    See  Auction  Duties. 

CANAL.    See  Pleading. 

CHARITY.    See  Mortmain. 

COHABITATION.    See  Husband  and  Wife. 

COMPOSITION.    See  Debtor  and  Creditor. 

CONDONATION.     See  Husband  and  Wife. 

CONSIDERATION.    S^^  Guarantee.     Issue. 

CONSTRUCTION.     See  Issue.     Principal  and  Agist. 
Will. 

CROWN.     See  Dignity. 

DEBTOR  AND  CREDITOR.  See  Fraud.  Guaraxtk 
Issue. 
D.^  a  partner  in  a  mercantile  firm,  having  applied  to  0. 
who  was  already  a  creditor,  for  further  advances  of 
money  for  the  use  of  the  firm,  which  O.  having  refused 
to  do  without  security,  mortgages  were  executed  to  him 
of  two  of  the  concerns  of  the  firm,  to  secure  15,000/., 
and  of  an  estate,  the  several  property  of  D.  for  10,000/. 
This  estate  was  already  under  mortg^age,  but  the  equity 
of  redemption  was  conveyed  by  D.  to  O.  to  secure  the 
advances  and  liabilities  of  O.  on  account  of  the  firm,  to 
the  amount  of  10,000/.  Afler  the  execution  of  these 
deeds,  O.  made  advances  on  account  of  the  firm  to  the 
extent  of  20,000/.  The  deeds  were  executed  in  1814. 
Af^er  this  time  various  accounts  were  settled  between 
O.  and  the  firm,  in  which  a  balance  was  found  due  fram 
them  to  O.  amounting  to  7830/.  beyond  the  25000/.  se- 
cured by  the  three  mortgages.  In  1816  the  firm  became 
insolvent^  and  in  1817  a  docket  was  struck  against  theoa; 
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but  the  creditors,  being  desirous  of  preventing  a  bank- 
ruptcy, entered  into  an  agreement  for  a  composition! 
which  was  carried  into  execution  by  a  deed  dated  in 
September,  1817,  by  which  the  creditors  bound  them- 
selves to  accept  7s.  in  the  pound  upon  their  respec- 
tive debts,  for  which  J.,  one  of  the  partners,  alone  became 
liable,  D.  retiring  from  the  firm  and  being  released  from 
the  idebU  of  the  firm.  On  the  6th  of  November,  1817, 
the  equity  of  redemption  of  the  premises  belonging  to  the 
firm,  which  O.  held  under  two  deeds  of  mortgage,  were 
conveyed  to  him  in  discharge  of  the  sums  of  10,000/. 
and  50001.  respectively,  the  sums  secured  upon  thenu 
On  the  same  day  another  deed  was  executed  between 
D.  and  O.,  by  which  O.,  upon  certain  conditions,  bound 
himself  to  take  8000/.  instead  of  10,000/.,  the  sum  se- 
cured upon  the  estate  of  D.,  and  to  permit  him  to  re- 
deem on  payment  of  that  sum. 
The  deed  of  composition  was  signed  by  O.,  the  first  of  the 
creditors,  and  to  his  signature  he  added  the  words, 
**  without  prejudice  to  the  securities  which  I  hold.'' 
The  other  creditors,  parties  to  the  deed,  wrote  their 
signatures  under  that  of  O.  Upon  a  bill  filed  by  O.  to 
raise  the  debt  of  8000/.  by  sale  of  the  mortgaged  pre- 
mises, and  a  cross  bill  by  D.,  stating  that  the  partnership 
premises  were  given  up  to  O.  at  a  rate  far  below  their 
value,  insisting  that  the  composition  was  taken  by  O.  for 
his  whole  debt,  that  an  account  ought  to  be  taken  of 
the  value  of  all  the  partnership  property  originally  held 
by  O.  in  security  for  his  debt,  and  that  his  separate 
estate  should  not  be  applied  to  the  payment  of  the  debts 
of  the  firm  until  afler  the  partnership  securities  and 
funds  had  been  exhausted  :  Held,  that  the  signature  of 
the  composition  deed  by  O.  was  not,  under  the  circum- 
stances, a  waiver  of  the  security,  and  that  the  equity  of 
D.  (if  any)  to  an  account  and  application  of  the  partner- 
ship securities,  was  lost  by  acquiescence,  and  precluded 
by  want  of  interest.  —  Duffy  v.  Orr        -        -     P«  630 

DECREE.    See  Fraud. 

DEED.    See  Dbbtor  and  Creditor.    Fraud. 

DEVISE.    See  Mortmain. 

DIGNITY. 

In  the  grant  of  an  Earldom  by  letters  patent,  a  limitation 
to  the  grantee,  **  and  his  heirs  male,"  is  not  void ;  but 
the  honor  in  default  of  heirs  male  of  the  body  of  the 
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grantee  will  descend  to  his  heirs  male  collateral.  ^Drcoi 
Peerage  Claim  -  -  -  -     p.  220 

DISABILITY.    &e  Fraud. 

DISTRESS.    See  Landlord  ani>  Tenant. 

EQUITY. 

By  the  Act  42  G.  S.  c.  116.  s.  98.  it  is  required  that  upon 
a  sale  of  lands  for  the  redemption  of  the  land  tax,  the 
purchase  money  should  be  paid  into  the  Bank  of  Eng- 
land, to  the  account  of  the  commissioners  for  the  liijm- 
dation  of  the  national  debt,  and  no  discharge  from  the 
land  tax  b  obtained  until  the  money  is  so  paid. 
In  the  year  1800,  the  guardians  of  M.,  an  infant,  under  ^ 
powers  of  this  act  sold  lands  belonging  to  him  for  the 
redemption  of  the  land  tax.     The  purchase  money  wai 
paid  by  H.  the  purchaser  into  the  hands  of  soliciton, 
who  were  employed  professionally  both  by  the  guardians 
and  the  purchaser,  and  remained   in  their  hands  until 
1807>  when  M.  came  of  age,  and  his  guardians  accounted 
with  him,  and  afterwards  he  settled  accounts  with  the 
solicitors  to  whom  the  purchase  money  had  been  paid, 
and  took  a  security  for  a  balance  due  to  him,  in  whid 
the  purchase  money  was  included.    Under  these  circum- 
stances, the  money  was  not  paid  into  the  Bank  accord- 
ing to  the  act,  and  H.  continued  to  pay  the  land  tax 
upon  the  premises  purchased  by  him.     No  proceedings 
were  taken  on  either  side  until  the  year  1825,  when  M. 
brought  an  ejectment  to  recover  possession  of  the  pre- 
mises; and  the  devisee  and  trustees  under  the  will  of  H., 
who  was  dead,  filed  a  bill  to  restrain  the  proceeding  at 
law. 
Held,  principally  on  the  ground  that  H.  continued  to  pay 
the  land  tax,  that  he  could  have  no  relief  in  equity.  — 
Hicks  V.  Movant  -  -  -  p.  643 

ESTATE  QUASI  TAIL.    5i?^Will. 

EVIDENCE.    See  Guarantee.    Landlord  and  Tekakt. 
Tithes.    Issue.    Fraud. 

EXCEPTIONS,  BILL  OF.     See  Advowson. 

EXECUTION.     See  Sheriff. 

FALSE  REPRESENTATION.    See  Sheriff. 

FRAUD.     See  Principal  and  Agent. 

1.  v.,  a  judgment  creditor  of  a  tenant  for  life  under  a  deed 
of  marriage  settlement,  by  which  debts  were  charged 
upon  the  lands,  in  1779  filed  a  bill  for  sale  of  the  lands 
for  payment  of  his  debt,  to  which  bill  there  being  no 
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issue  of  the  marriage  tlien  in  existence,  the  tenants  for 
life  in  possession  and  in  remainder  only  were  made  a 
parties :  trustees  under  a  will  and  of  a  term  for  persons 
entitled  in  remainder,  &c.  were  not  made  parties  to  the 
suit*  In  1782,  V.  obtained  a  decree,  under  which  an 
account  was  taken  of  the  debt  of  V.|  but  no  account  of 
the  incumbrances  affecting  the  lands.  A  sale  was  made 
of  part  of  the  lands  under  this  decree,  and  R.,  a  trustee 
for  y.y  became  the  purchaser.  The  surplus  of  the  pur- 
chase money,  by  the  order  upon  further  directions,  was 
to  be  paid  to  the  tenant  for  life  in  possession.  After 
the  decree,  but  before  the  sale,  T.  issue  in  tail  was  bom, 
but  not  made  party  to  the  suit  by  supplemental  bilK 
After  the  sale,  proceedings  were  taken  by  R.,  the  tenant 
for  life  in  remainder,  to  set  aside  the  purchase  for  irre- 
gularity, but  were  dropped  upon  a  compromise  between 
him  and  V.,  who  paid  hush  money  to  R.  and  his  at- 
torney. 

Upon  the  death  of  R.  and  an  elder  brother,  T.,  having 
become  entitled  as  issue  in  tail,  in  1808  filed  a  bill  to 
set  aside  the  decree  and  the  purchase*  To  this  bill 
an  answer  was  put  in  by  V.  and  a  replication  filed  in 
1809,  but  no  further  proceedings  in  the  cause  were 
taken  until  1823,  when  an  amended  bill  was  filed,  T* 
during  the  abeyance  of  the  suit,  having  been  with  a 
few  short  intervals  engaged  in  the  King's  service  abroad 
as  an  officer  in  the  army :  Held,  under  these  circum- 
stances, that  the  decree  was  erroneous  and  void ;  and  it 
was  set  aside  for  want  of  parties,  and  on  account  of 
irregularity  and  fraud  in  the  proceedings* 

The  absence  of  the  Plaintiff  in  the  King's  service  abroad 
was  held  a  sufficient  excuse  for  the  delay  in  the  pro- 
ceedings, the  Defendant  not  having  applied  to  dismiss 
the  bill  for  want  of  prosecution. 

The  bill  to  set  aside  the  decree  having  charged  that  par- 
ties interested  were  out  of  the  jurisdiction  of  the  court, 
it  was  objected  on  the  hearing  of  the  appeal  that  the 
fact  was  not  proved.  Held  that  this  objection  not 
having  been  taken  upon  the  hearing  in  the  court  below 
could  not  be  admitted  on  appeal* 

Held  also  that  an  account  directed  from  the  death  of  the 
second  tenant  for  life  was  regular  and  sufficient*— Mti^ 
lins  V.  Towmend  -  -  -        p.  567 
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2.  H.,  a  widow,  letting  lodgings  for  her  livelihood,  but  hinni 
expectations  of  considerable  property  which  woold  de- 
volve to  her  upon  the  intestacy  of  an  aant,  who  wn  m 
a  state  of  imbecility,  induced  M^  vHio  was  latdj  csHed 
to  the  Irish  Bar,  upon  a  promise  to  give  him  a  diird  of 
the  property  when  realised,  to  assist  her  in  obtaining  a 
tnniiJMasiun  of  lunacy  against  the  aunt,  and  getting  her- 
self appointed  committee  of  the  person  and  estate  of  the 
lunatic      This  engagement,   so  far  as  related  to  the 
division  of  the  property,  was  embodied  in  a  deed,  dated 
in  1818,  assigning  to  M.  one  third  of  the  property  which 
H.  should  become  entitled  to  on  the  death  of  her  aant 
M.  accordingly,  with  the  assistance  of  his  brothers,  of 
whom  one  was  a  physician  and  the  other  a  student  in  nr- 
gery,  aided  H.  in  attaining  this  object,  and  counteractii^ 
the  opposition  of  an  adverse  attorney,  of  whose  inflaence 
H.  had  great  dread.    In  his  co-operation  to  this  end,  3f. 
incurred  much  expense,  and  suffered  loss  in  his  pro- 
fessional and  other  pursuits.     He  was  also  engaged  bj 
H.  to  reclaim  a  son  of  H.,  who  bad  run  awaj  froa 
school,  and  enlisted  in  the  army  as  a  private  soldier. 
This  son  was  placed  under  the  care  and  inspectioo  of 
M.,  but  his  board,  &c.  was  paid  for  by  H.     The  com- 
mission having  been  obtained,  H.,  upon  the  death  of 
her  aunt,  sold  out  one  moiety  of  the  government  funds 
which  constituted  the  bulk  of  the  property,  and  p&id 
over  the  proceeds  to  M. ;  the  other  moiety  of  the  funds 
was  afterwards  transferred  by  H.  to  M.      The  whole 
amount  transferred  was  33,690/.  3  per  Cents,  and  3,000^ 
East  India  Stock.    In  1819,  shortly  after  the  date  of 
the  transfer,  mutual  releases  were  executed  between  H. 
and  M.    In  1822,  H.  filed  a  bill  stating  the  facU,  and 
that  she  had  brought  an  action  against  M.  for  2I,55S/., 
being,  as  she  calculated,  the  proceeds  of  two  thirds  of 
the  funds  transferred  and  possessed  by  him,  and  prating 
that  he  might  be  restrained  from  setting  up  the  release  as 
a  defence  to  the  action ;  that  it  might  be  declared  fraud- 
ulent and  void,  and  delivered  up  to  be  cancelled.  M.,  by 
his  answer  setting  forth  services  which  he  had  performed 
on  behalf  of  H.,  stated  a  will  made  by  H.  under  the 
advice  of  her  solicitor,  and  various  promises  by  her  made 
by  parol  and  in  writing,  to  give  to  M.,  in  consideration  (A 
the  services,  one  half  instead  of  one  third  of  the  property 
to  which  she  should  become  entitled  on  the  death  d 
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her  aunt ;  and  he  contended^  that  under  the  subsequent 
agreements  he^as  entitled  to  one  half  by  gift,  admitting 
that  he  was  a  trustee  for  H.  as  to  the  other  half  of  the 
funds.  In  January,  IS^S,  H.  filed  an  amended  bill, 
making  the  brothers  parties  as  accomplices  in  the  fraud, 
but  still  as  against  M.  praying  only  an  account,  and 
relief  as  to  two  thirds  of  the  funds,  submitting,  that  in 
taking  the  account,  a  liberal  remuneration  should  be 
allowed  to  the  brothers.  In  December,  182S,  H.  filed 
a  bill,  said  to  be  in  the  nature  of  a  supplemental  bill, 
praying  that  the  deed  of  1818,  assigning  to  M.  one 
third,  and  the  release,  might  be  set  aside  and  cancelled^ 
and  that  he  might  account  for  all  the  funds  transferred 
and  monies  paid  to  him,  without  any  allowance  for 
services;  and  it  was  decreed  accordingly,  and  this  de- 
cree affirmed  on  appeal.  —  Moccai^  y.  Huuey   -  p.  715 

GRANT.    See  Dignity. 

GUARANTEE. 

W.  and  Co.  being  about  to  engage  P.  C.  as  a  clerk,  a 
letter  was  addressed  to  them  by  L.  and  D.,  containing 
the  following  expressions: — **  Entertaining  the  highest 
*'  opinion  of  P.  C/s  integrity,  &c.  we  hold  ourselves 
**  responsible  to  you  in  the  sum  of  500/.  sterling  for  his 
**  discharging  faithfully  and  honestly  any  duty  assigned 
'^  to,  or  trust  reposed  in  him ;  and  we  are  ready  to 
**  execute  deeds  to  that  effect,  and  for  that  or  any 
**  larger  sum  wherein  you  require  it.*'  After  the  receipt 
of  Jthis  letter,  P.  C.  entered  into  the  service  of  W.  and 
Co.,  and  was  employed  by  them  as  clerk  at  their  brewery 
at  B.  until  1821,  when  he  was  removed  to  another 
brewery  of  W.  and  Co.  at  L.  Upon  his  removal  he 
sent  in  a  statement  of  his  receipts  and  disbursements 
at  B.,  upon  which  he  made  himself  debtor  to  the 
amount  of  379/.  His  payments  made  to  W.  and  Co., 
afler  his  removal  to  L.,  exceeded  the  balance  left  due 
upon  the  account  at  B.  But  his  debt  to  them  on  ac» 
count  of  monies  received  at  L.  also  exceeded  that 
amount.  He  died  indebted  to  W.  and  Co.  for  monies 
received  on  their  account.  W.  and  Co.  brought  their 
action  against  L.  and  D.  upon  the  letter  of  guarantee, 
above  stated.  The  declaration  consisted  of  ten  special 
and  two  common  counts.  In  the  first  four  counts,  the 
undertaking  is  stated  to  be  for  the  discharge  of  duties 
at  B.    In  the  six  following  counU,  it  is  steted  to  be  for 
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the  discharge  of  duties  as  agent  generally ;  and  in  tboe 
last  named  counts,  the  conaideraticHi  stated  is,  thatW.  lad 
Co.  would,  at  the  request  of  Lt.  and  D.,  appoint  P.  C 
as  their  agent,  and  it  is  stated  that  they  did  so. 
To  this  declaration  the  Defendant  pleaded  the  geoen! 
issue,  and  that  there  was  no  note  or  memoraDdim  Id 
writing,  signed  hy  the  Defendant,  showing  the  coi- 
sideration  for  the  promise  stated  in  the  dedsntioD. 
The  Plaintiff  took  issue  upon  the  first  of  these  plw, 
and  to  the  second  replied,  that  there  was  a  note  in 
writing,  signed  hy  the  Defendant,  showing  the  «»- 
sideration  of  the  promises.  The  Defendant  demontd 
to  this  replication.  The  demurrer,  which  rested  oo  the 
ground  Uiat  the  replication  had  the  effect  of  putnog 
matter  of  law  to  the  jury,  was  over-ruled  in  the  Court 
below,  and  this  judgment  was  affirmed. 
Upon  hill  of  exceptions  and  writ  of  error,  the  foHoving 
points  were  decided :  —  1.  That  an  account  delivered  bji 
principal  charging  himself,  is  evidence  against  hisnretj. 
2.  That  the  letter  of  guarantee,  by  necessary  inference, 
expressed  a  consideration,  viz.  the  employment  of  P.C 
S.  That  the  [consideration  expressed  is  such  as  sDeged 
in  the  6th  count  of  the  declaration,  which  is  as  geneni 
as  the  letter.  4.  That  where  an  account  is  delivered 
hy  an  agent,  in  which  he  charges  himself  with  a 
balance,  and  he  continues  to  receive  monies  fur  his 
principal,  his  subsequent  payments  are  not  necessarOj 
to  be  first  applied  to  the  extinction  of  the  previoQi 
balance,  where  the  subsequent  receipts  are  equal  to  the 
subsequent  payments. — Lysaght  v.  Walker         -    p>  2 

HONOUR.    S<fe  Dignity. 

HUSBAND  AND  WIFE. 

By  a  deed  dated  in  1817,  after  reciting  that  disputes  had 
existed  between  W.  and  £.  his  wife,  and  that  they  b^ 
been  on  the  point  of  separation,  it  was  witnessed,  that 
in  consideration  that  the  wife  had  consented  to  cohsbh 
with  the  husband,  he  had  covenanted  with  S.  (a  truitee) 
to  convey  estates  to  his  use,  &c.,  for  ninety-nine  jean^ 
&c.  The  trusts  of  this  term  were,  that  in  case  the 
wife  should  find  herself  compelled  by  a  renewal  of  the 
disputes  to  cease  to  cohabit  with  her  husband,  or  life 
apart  from  him,  that  a  sufficient  annuity  for  her  separate 
maintenance  should  be  raised  out  of  the  rents,  or  bj 
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Bale  or  mortgage  of  the  term,  and  in  that  event  the 
husband  agreed  to  execute  articles  of  separation.  The 
deed  contained  no  covenant  by  the  trustee  indemnifying 
the  husband  against  the  debts  of  the  wife,  and,  after  the 
execution  of  this  deed,  the  husband  and  wife  continued 
to  live  together. 

By  an  indenture  in  1818,  made  between  the  husband  and 
wife  and  trustees,  after  reciting  that  the  husband,  at  the 
desire  of  the  wife,  had  agreed  to  live  separate  and 
apart  from  her,  and  to  allow  her  separate  maintenance, 
the  husband  demised  the  estate  to  trustees,  for  a  term, 
to  raise  provisions  for  the  wife  and  an  infant  daughter ; 
and  the  husband  covenanted  that  the  wife  might  live 
separate  and  apart  from  him,  and  free  from  his  authority, 
control,  &c. 

This  deed  contained  no  indemnity  against  debts. 

The  parties  continued  to  live  in  the  same  house,  although 
they  slept  in  separate  rooms,  and  met  at  board,  and 
appeared  in  the  world  as  man  and  wife,  until  June, 
1819,  when  they  finally  separated. 

In  1822,  the  trustees  in  the  deed  of  1818  distrained  upon 
the  tenants  of  the  land  charged  with  the  annuity  to  the 
wife. 

Upon  bill  filed  in  equity,  and  appeal,  held  that  the  deeds 
were  void;  the  first  as  providing  for  a  prospective  separa- 
tion, and  the  second  because  there  was  a  reconciliation. 
—  fVestmeath  v.  Sali$bury  -         -        -        -        p.  389 
ISSUE.    See  Will. 

1.  Under  a  decree  for  the  administration  of  assets,  N.,  a 
creditor,  brought  in  before  the  Master  a  claim  upon  a 
bond  of  £.  K.  the  testatrix,  and  M.  K.  her  sister,  for 
12,000/t,  whereupon,  at  the  instance  of  the  parties  in 
the  suit,  it  was  directed  that  N.  should  be  examined 
upon  interrogatories,  &c.  Upon  his  examination  he 
deposed  that  the  bond  was  given  partly  for  money  lent 
and  partly  for  services,  but  was  unable  to  state  the  pro- 
portions. It  appeared  also  that  he  had  received  monies 
on  account  of  E.  K.  and  M.  K.,  and  that  he  had  taken 
memorandums  for  some  of  his  payments,  but  bad  no 
vouchers  for  the  payments ;  that  no  accounts  were  kept, 
and  no  settlement  took  place  before  the  execution  of 
the  bond,  at  which  time  the  vouchers  were  destroyed. 
The  Master  by  his  report  certified  that  N.  was  the  con- 
fidential ftiend  and  adviser  of  Lady  E.K.  for  many 
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years  before  her  death,  and  was  in  the  habit  of  ni^ 

money  for  her  use  by  procuring  loana  from  C.  and  C 

who  were  her  bankers,  and  joining  with  £•  K.  and  fa 

sister  M.  K.  in  secarities  to  C.  and  Co.  ;thatinl$I 

2000/.  was  borrowed  of  C.  and  Co.  by  E.  K.,  and  th 

N.   joined  in  a  bond  to  secure  the  repayment;  th 

on  the  15th  day  of  July,  1815,  E.  K.  and  M.  K^  bj  tl 

agency  of  N.,  borrowed  10,000/.  of  C.  and  Co.,  tber 

payment  of  which  was  secured  by  the  joint  b<md  of  1 

as  surety  with  E.  K.  and   M.  K. ;  that  the  bond  f 

)  2,000/.  was  executed  on  the  same  day ;  that  ibewlk 

tors  of  £.  K.  and  M.  K.  were  not  consulted  nor  u 

professional  person  present  when  the  bond  was  ezecnte 

and  that  it  had  been  submitted  to  him  under  theie  o 

cumstances,  and  from  the  evidence  of  letters  produce 

that  the  bond  for  12,000f.  was  an  indemnity  or  couou 

security.    (In  one  of  these  letters  from  N.  to  E.K.  diti 

the  28th  of  January,  1815,  he  says,  **  I  have  not  fo 

^Mr.Couttsfor  scTeral  months,  having  studiously  sTwk 

**  him,  because  I  had  not  followed  his  advice  in  takiG 

^a  counter-security,^  Sec)     The    Master  also  to 

iuid  certified  that  E.  K.  by  her  will  bequeathed  to  I 

a  sum  of  2000/.  for  his  services ;  and  upon  condderitic 

of  the  examination,  the  letters,  &c.,  he  certified  h 

opinion  that  the  bond  was  not  a  bond  of  indemnitj,  bi 

a  voluntary  bond  given  to  N.  as  a  bounty  by  E  K.  as 

M.  K.,  without  any  consideration  having  been  paid  c 

given  for  the  same.    The  Plainti£&  in  the  cause  excepte 

to  this  report,  on  the  ground  that  it  ought  to  have  cei 

tified  that  the  bond  was  given  as  an  indemnity.  N.  ab 

excepted  to  it,  upon  the  ground  that  it  ought  to  hav 

certified  that  the  bond  was  given  partly  for  servicet  ao( 

partly  for  money  lent. 

N.  died  in  1828,  leaving  the  appellant  his  personal  repre 
sentative. 

The  cause  was  heard  in  1829  before  the  Master  of  tbi 
Rolls  upon  the  exceptions,  &c  when  issues  were  directed 
1.  whether  the  bond  as  to  any  and  what  part  thereo 
was  for  services  performed  by  N.,  &c.,  or  as  to  any  aiM 
what  part  for  money  lent,  &c. ;  2.  whether  it  was  exe 
cuted  as  a  bond  of  indemnity  to  N.  in  respect  of  th< 
bond  of  10,000/.  to  C.  and  Co.  in  which  N.  was  i 
co-obligor,  or  in  respect  of  any  other  engagement  inti 
which  N.  had  entered  as  a  security  for  £.  K.  and  M*  K. 
S.  whether  it  was  intended  as  a  gift,  &c. 
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Upon  appeal  against  the  order  directing  these  iflsues,  held 
(reversing  the  order)  that  issues  ought  not  to  have  been 
directed,  but  that  the  court  below  ought  to  have  decided 
upon  the  evidence  in  the  cause,  whether  it  was  a  bond 
0^  indemnity,  or  for  consideration,  or  gratuitous,  or 
otherwise. — Nicd  v.  Vaii^han      -  -  p.  505 

Upon  the  salt  under  a  trust  of  an  estate  called  G.,  which 
was  subject  to  a  mortgage  to  J.  &  an  attorney,  J.  be- 
came the  purchaser,  and  in  part  of  the  purchase  money 
agreed  with  J.  P.  who,  jointly  with  W.  P^  was  interested 
in  the  proceeds  of  the  estate  6«,  to  convey  an  estate 
called  M.,  valued  at  200tf  •  This  estate  was  accordingly 
conveyed  to  T.  J.,  a  partner  in  business  with  J.  S^  who 
in  the  deeds  appeared  to  be  a  trustee  for  J.  P.  The 
deeds  so  executed  were  left  in  the  possession  of  J.  S., 
who,  upoA  some  few  occasions,  bad  acted  as  the  solicitor 
of  J.  P. 

J.  P.  having,  in  1817,  upon  the  security  of  this  estate  of 
M.,  borrowed  700<.  of  W.  W.,  applied  to  J.  S.  for  the 
deeds,  in  order  to  complete  the  security,  and  they  ac- 
cordingly were  delivered  by  J.  S.  to  J.  P^  and  were 
placed  in  the  hands  of  W.  W«  as  mortgagee,  in  1818 
J.  P.  borrowed  a  further  sum  of  1500f.  of  A.  G.,  where- 
upon W.  W.  conveyed  the  estate  to  A.  O.,  and  the  deeds 
were  delivered  up  to  him.  Part  of  die  ISOQi*  so  bor- 
rowed was  applied  in  discharge  of  the  princ^al  and 
int^est  due  to  W.  W«,  and  other  part  in  satisbction  of 
two  judgments  ifidiich  had  been  entered  up  against  J.  P. 
by  creditors,  for  whom  T.  J.,  the  partner  of  J.  S«,  acted 
as  solicitor. 

Upon  this  occasion  T.  J.  having  refused  to  join  in  the  con* 
Teyance  to  A.  G.,  a  bill  in  Chancery  was  filed  to  compel 
bim  to  convey ;  and  he  by  his  answer  having  suggested 
that  he  held  the  estate  im  trust  ior  J.  S«  as  well  as  J.  P., 
the  bill  was  amended  by  making  J.  8.  a  co-Defendant* 
He  by  his  answer  swore  that  the  estate  of  G»  was  by 
agreement  between  him  and  J«  P.  sold  for  their  joint 
benefit  in  moieties;  that  the  estate  of  M.  was^  for  reasons 
of  convenience,  conveyed  in  trust  nominally  for  J.  P., 
but  dwt  T.  J.,  being  Us  partner,  was  on  that  account 
made  the  trustee  in  the  deed;  and  for  the  same  reasons 
the  deeds  were  left^iii  the  possession  of  J.  S^  and  that 
an  acoount  respecting  the  estate  had  been  settled  and 
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tigtied  by  the  Plaintiff,  in  which  it  appeared  that  J. 
-was  jointly  interested  with  him.  On  the  part  of  tJ 
Plaintiff  the  facts  as  before  stated  were  proved;  and 
was  also  proved,  that  in  various  transactions  and  cot 
yersations  relating  to  the  sale  and  mortgage  of  \h 
estates  in  question,  they  were  considered  and  spobo  c 
as  the  estates  of  J.  P.,  and  that  J.  S.  never  claimed  as; 
interest  in  them.  But  one  of  the  Plaintiff's  witneoe 
deposed,  that  J.  S.  in  a  conyersation  with  him,  saidchi 
**  he  thought  J.  P.  had  bought  the  estate  for  him,  be 
<<  J.  P.  took  it  for  himself;  that  he  (J.  S.)  and  W.P.  (vli 
**  was  part  owner  with  J.  P.  of  the  estate  to  be  ioU 
**  were  not  friends,  but  that  J.  P.  and  W.  P.,  who  n 
**  his  uncle,  were  friends,  and  that  J.  P.  could  make 
. «  better  bargain." 

There  was  also  evidence  that  J.  S.  refused  to  deliver  tli 
deeds  to  J.  P.  until  J.  P.  had  si^ed  the  account  set  a 
by  the  answer. 

On  the  part  of  J.  S.,  the  Defendant  in  the  suit,  it  n 
sworn  by  T.  J.  his  partner  and  co-Defendant,  that  bi 
was  made  trustee  for  J.  S.  as  well  as  J.  P.,  and  that  tbi 
account  showing  their  joint  interest  was  fairly  setxlet 
and  signed  by  J.  P.  after  deliberate  investigation. 

Held,  under  these  circumstances,  in  the  court  below,  aot 
upon  appealy  that  J.  S.,  upon  the  proposal  of  the  coo-t 
not  having  acceded  to  the  suggestion  that  an  issui 
would  be  directed  if  the  parties  had  any  further  evidenc 
to  offer,  it  was  properly  decreed,  that  T.  J.  was  a  truste 
for  J.  P.  only.  •^-  James  v.  Price  -  -  p.  41 

G.  Rochfort,  upon  becoming  a  partner  in  an  Irish  brewen 
to  enable  him  to  bring  in  his  share  of  capital,  borrowe 
of  the  bank  of  Noel  and  Co.  a  sum  of  10,000/.,  bj  dra« 
ing  bills  at  various  dates,  which  were  accepted  by  tb 
bank :  and,  by  way  of  security,  executed  to  Noel  an 
Co.  four  bonds  for  2500^.  each,  payable  at  ditferec 
periods,  together  with  warrants  of  attorney,  on  wbic 
judgments  were  entered  up.  Shortly  after  the  (orm 
ation  of  the  new  partnership,  the  bank  of  Noel  and  0 
called  upon  the  firm  to  give  security  for  the  balance  i-^ 
to  the  bank  from  the  new  and  the  old  firm,  and  thereupc 
the  new  firm,  by  deed,  assigned  to  one  of  the  partners  i 
the  bank,  in  trust  for  Noel  and  Co.,  the  premises,  o 
which  the  firm  carried  on  business,  to  secure  the  balanc 


^u'e  and  fbtuf e  advaDces^  A  bond  and  warrant  of  at* 
torney  for  40,000/.  were  at  the  same  time  executed  by 
way  of  collateral  security. 

This  deed  of  assignment  was  executed  in  1802. 

Immediately  afler  the  execution  of  this  deed»  the  bank 
called  upon  G.  Rochfort  for  payment  of  the  10,000^ 
secured  by  the  four  bonds,  &c. ;  in  answer  to  which  ap- 
plication, G«  Rochfort  pleaded  inability  to  pay,  and 
that  the  time  stipulated  for  payment  had  not  arrived. 

In  1804,  execution  having  issued  at  the  suit  of  the  bank, 
against  the  firm  for  the  sum  of  40,000/.,  the  Respondent, 
G.  Rochfort,  at  the  instance  of  his  partners,  executed 
to  the  bank  a  bond  for  20,000/.,  conditioned  for  the  exe- 
cution of  a  mortgage  for  10,000/.  in  part  security  for 
the  balance  due  from  the  partnership  to  the  bank.  At 
this  time  a  treaty  of  compromise  was  pending,  and  in  an 
account  furnished  by  the  bank,  of  advances  to  the  new 
and  old  firm,  to  the  amount  of  131,285/.,  the  debit  side 
comprised  the  bills  for  10,000/.  accepted  by  the  bank 
when  G.  Rochfort  became  a  partner*  Terms  of  com- 
position were  founded  upon  this  account,  and  in  May, 
1804,  a  mortgage,  pursuant  to  a  deed  of  compromise,  was 
executed,  by  which  the  Respondent,  G.  Rochfort,  con- 
veyed estates  to  secure  to  the  bank  the  sum  of  10,000/. 

It  appeared  by  the  entries  in  two  pass-books,  that  the  bank 
had  debited  themselves  as  for  the  repayment  of  the 
10,000/.  secured  by  the  four  bonds  for  2500/.,  and  that 
the  cash  balance  then  due  to  the  bank  by  the  old  firm, 
being  20,000/.,  was  thereby  reduced  to  10,000/.  On 
the  25th  of  May,  1804,  a  deed  was  executed,  by  which, 
after  reciting  the  settlement  of  accounts,  as  between  tho 
old  and  new  firm,  and  the  bank,  and  the  compromise 
with  the  new  firm,  and  the  security  given  by  the  Re- 
spondent, G.  Rochfort,  as  part  of  that  compromise,  the 
bank  released  all  and  every  the  partners  of  the  firm  from 
all  suits  and  demands,  on  account  of  any  sums  lent  or 
paid  by  the  bank  on  any  bill  of  exchange  or  other 
security,  on  account  of  the  old  and  the  new  firm,  or 
either  of  them,  or  any  transaction  relating  thereto. 

The  Respondent,  G.  Rochfort,  subsequent  to  the  execu- 
tion of  the  deed  of  release,  had  made  several  payments 
to  the  bank  on  account  of  the  four  bonds.  But,  on  ap- 
plication for  the  balance,  he  contended  that  the  bonds 
were  discharged  by  the  effect  of  the  entries  in  the  pass- 
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book  and  the  deed  of  releaie.  ITie  bank  tbereopoo 
filed  a  bill  to  fiorecloae  the  mortgage,  and  the  RespoD- 
denty  G.  Rochfort,  on  the  grounds  above  stated,  filed  i 
cross  bill  to  set  aside  the  mortgage,  as  fraadalenllj  ob- 
tained, or  that  the  payments  on  tiie  bonds,  as  msde  io 
mistake,  might  be  set  off  against  the  monies  secured  bj 
the  mortgage.  Upon  the  hearing,  an  account  was  de^ 
creed  of  what  was  due  upon  the  mortgage,  giring  to 
G.  Rochfort  credit  for  all  asonies  paid  by  bioitotbc 
Plaintiffs. 

Upon  appeal,  this  decree  was  reversed,  and  the  crai 
bill  was  dismissed,  but  without  prejudice  to  asj  daia 
which  G.  Rochfort  might  have  upon  the  Appdknts  li 
law,  in  respect  of  payments  made  upon  the  bonds ;  sod 
without  prejudice  to  any  right  which  the  Appdlssts 
might  have  for  relief  in  equity  as  to  the  release:  and  it 
was  declared,  that  the  Appellants  were  entitled  to  s 
decree  for  an  account  of  what  was  due  to  thea  opoa 
the  mortgage;  and  that  ia  taking  such  accoant  G. 
Rochfort  was  not  entitled  to  credit  for  payments  made 
in  discharge  of  the  bonds^ 

After  this  order  of  reversal,  the  interest  in  the  mertgsgf 
and  the  bonds  was  transferred  to  the  Appelhmt;  and 
G*  Rochfort  being  dead,  a  bill  was  filed  against  hi* 
devisees  and  executors  for  payment  of  the  demand  out 
of  the  real  and  personal  assets  of  G.  R  ochfort ;  aod  in 
this  suit  the  same  points,  in  substance,  as  in  the  original 
suit,  having  been  raised,  it  was  by  the  decree  directed, 
that  the  parties  should  proceed  to  a  trial  at  law  upon 
two  issues: — 1.  Whether  the  sums  secured  bj  the 
bonds  were  paid  or  satisfied ;  and  if  not,  2.  Whether  the 
deed  of  1804  was,  in  law,  a  release  of  the  sums  secured 
by  the  bonds.  Held,  on  appeal,  that  the  second  i»ue 
being  a  question  of  law,  and  not  of  fact,  could  not  pro- 
perly be  sent  to  a  jury  for  decision.  —  Noei  v.  Rochfort 

p.  667 
LANDLORD  AND  TENANT. 

A  lease  having  been  granted  for  lives,  with  covenont  for 
perpetual  renewal,  the  grantees  demised  the  lands  bv 
an  indenture  having  all  the  forms,  and  subject  to  ail 
the  obligations,  of  a  common  lease  with  covenants  for 
payment  of  rent,  and  powers  reserved  of  distress  oDd 
re-entry  for  non-payment,  covenant  for  perpetual  re- 
newal, &€•    The  habendum  was  for  the  same  lives  as  in 
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the  original  leaie,  bat  this  hct  did  not  tppctr  by  the 
indenture  of  lease.  The  rent  being  in  arrear,  and  a 
distress  thereupon  taken  for  rent  upon  replevin,  the 
Defendants  pleaded  their  title  by  a  general  avowry 
under  the  Irish  statute  25  G.  2.  c.  13.  (11  G,  2.  Eng.) : 
Held,  that  evidence  was  admissible  to  show  that  the 
lives  in  the  sublease  were  the  same  as  in  the  original 
lease ;  that,  the  whole  interest  havii^  been  granted,  it 
operated  as  an  assignment ;  and  that  the  Defendants  in 
replevin  could  not  avow  generally  under  the  statute*  — 
Pluck  V.  Digges  -  -  •  •     p.  31 

LAND  TAX.     See  Equity. 

LEASE.      See  Landlord  and  Tenaht.     Specific  Pmm^ 

FORMANCE. 

LEGACY.     See  Will. 

LIMITATION.    See  Dignity. 

MISDIRECTION  OF  JUDGE.    See  Advowson. 

MODUS.    See  Tithbs. 

MORTGAGEE.    See  Auction  Duty. 

MORTMAIN. 

D.  S.  by  origin  a  Scotchman,  having  acquired  a  fortune  in 
the  West  Indies  in  the  year  1791,  while  he  was  residing 
in  London  made  his  will,  by  which  he  lefl  the  residue 
of  his  real  and  personal  estate,  subject  to  certain  charges, 
to  trustees,  upon  trust  to  invest  so  much  as  was  personal 
in  the  purchase  '*  of  lands  or  rents  of  inheritance  in 
*'  fee-simple,  for  the  intent  and  purpose  mentioned,  con- 
"  tained,  and  expressed  in  a  certain  instrument  or  writing, 
«  bearing  even  date  "  with  his  will. 
By  an  instrument  of  even  date  referring  to  the  Will,  the 
trusts  declared  were  *'  to  pay  two  thirds  thereof"  (i.  e*  of 
the  yearly  rents  of  the  lands)  ^<  towards  the  relief  and 
**  comfort  of  all  such  daughters  of  gentlemen  residing  m 
**  the  neighbourhood  of  Montrose  who  should  be  left  at 
*'  the  death  of  their  fathers  destitute  of  support  or  with  a 
*' scanty  maintenance,*'  &c. 
Held  that  this  was  a  void  bequest. 

In  1803  a  Bill  to  which  the  Attorney-General  was  a  party 
had  been  filed  by  the  Respondent,  praying  a  declaration 
that  the  bequest  for  charitable  purposes  was  void ;  upon 
this  Bill  a  decree  was  made  in  favour  of  the  Respondent 
and  others  in  1809,  under  which  they  held  the  property 
without  dispute  till  1823  ;  when  a  bill  was  filed  by  the 
Appellants,  stating  the  former  bill  and  proceedings,  bu . 
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omitted  to  state  that  the  Attoraey-Ceneral  was  a  psrt; 

To  this  Bill  the  Respondent  demurred,  bot  the  demurn 

was  overruled  because  it  did  not  appear  on  the  face  < 

the  Bill  that  the  Attorney-General  waa  a  party  to  th 

former  suit ;  but  leave  was  given  to  put  in  a  plea,  wbic 

1 1  was  accordingly  done.    The  plea  conaistcd  of  a  state 

jl  ment  of  the  former  suit  and  proceedinga*  and  the  decre 

{|  made  under  it.    The  Appellant  then  presented  a  petitio 

of  re-hearing  of  the  former  suit ;  but  tbe  plea  watallowec 
and  the  decree  affirmed  on  rehearing.  «—iif</onitfy-(jfRfn 
I  il  V.  Mill  -  -  p.  59 

I  j  I  NEW  TRIAL.    See  Anvowsoif. 

i^fl  PARISH.    SeeTiTUKM. 

PARTIES.    See  Fraud. 
PEERAGE.    See  Dignity. 

PLEADING.    See  Guarahteb.    Landlord  akd  Tekav 

Shiriff.    Fraud.    Mortmain* 

A  company  of  proprietors  had  power,  under  an  act  1 

parliameoty  to  make  a  canal  with  a  weir  upon  soch 

construction!  that  the  surplus  water  of  the  ri?er  fra 

which  it  was  fed  should  flow  into  a  watercourse,  whid 

.  before  the  passing  of  the  act»  was  uaed  for  workia 

machinery  belonging  to  B.      The  canal  having  bee 

constructed  under  this  act,  another  act  was  afterwird 

obtained  to  raise  more  money,  and  giving  further  power 

as  to  the  extension  of  the  canal,  but  providing  that  all  th 

jl  works  to  be  done  under  the  acts  should  be  completr 

within  two   years  from  the  passing  of  the  latter  zc 
i  Afler  the  expiration  of  the  two  years,  the  compan 

having  deepened  the  channel  of  the   canal,  so  as  t 

|.  diminish  the  supply  of  water  in  the  watercourse  of  6 

j  he  brought  an  action  against  the  company  for  damage: 

in  which  he  recovered  a  iferdict  and  judgment. 
Held,  upon  writ  of  error,  that  a  declaration  stating  such 
case  shewed  a  sufficient  cause  of  action ;  and  tha 
although  the  company  might  originally  have  made  tl; 
canal  of  the  depth  complained  of,  yet  that,  having  00c 
completed  it  under  the>  act  they  had  no  power  to  alct 
it  afterwards  so  as  to  affect  the  supply  of  water  to  tb 
works  of  B.,  and  that  under  the  latter  act  they  had  n 
power  to  make  any  alteration  after  the  lapse  of  tv 
years  from  the  passing  of  the  act.  —  Giamorgamhir 
Canal  Navigation  v.  Blakemore  -         -  p.  54 

i  j  PORTION.     See  Tithes. 
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PRACTICE.    5^  Issue.    Fraud.    Mortmain. 

In  a  suit  by  childreo  entitled  to  portions  against  the  exe- 
cutors of  their  father's  will»  whose  estate  was  charged 
with  the  portions,  the  executor  being  guardian  of  the 
children,  and  also  a  creditor  upon  the  fadier's  estate, 
whose  suit  was  continued  against  his  representative, 
certain  sums  were,  by  the  Master's  report,  found  due  to 
the  estate  of  the  elcecutor,  &c. :  Uie  report  of  the 
Master  proceeded  upon  an  account  stated  and  settled 
between  the  executor  and  some  of  the  children  entitled 
to  portions,  and  signed  by  them,  but  not  signed  by  the 
Plaintiffs  in  the  suit.  The  report,  however,  was  con^ 
firmed :  and,  after  various  proceedings  in  the  suit,  upoA 
application  of  the  Plaintiffs,  leave  was  given  to  take  pro- 
ceedings for  reviewing  the  matter  of  the  report,  upon 
*  the  condition  that  the  Plaintiffs  should  pay  the  costs  of 
the  proceeding,  or  otherwise  that  the  matter  of  the 
report  should  stand  confirmed.  Held,  on  appeal,  that 
the  Plaintiffs,  not  having  complied  with  the  conditions, 
were  not  entitled  to  relief.  —  Bouchier  v.  Dillon  p.  688 
After  a  petition  of  appeal  had  been  presented,  complaining 
only  of  one  order  of  the  Court  below,  leave  was  given 
to  extend  the  rule  to  others. 

PREROGATIVE.     See  Dignity. 

PRINCIPAL  AND  AGENT. 

A  broker  or  agent  being  employed  by  a  customer  to  sell 
foreign  stock  on  a  day  specified  by  him  in  a  letter  of  in- 
structions, purchased  the  stock  in  the  name  of  his  part- 
ners, a  firm  in  Paris,  at  the  market  price  of  the  day ; 
being  also  employed  to  purchase  foreign  stock  and  bonds 
for  his  customer,  according  to  his,  the  agent's,  recom- 
mendation, he  transmitted  accounts  of  the  transactions 
to  his  employer,  with  broker's  notes,  &c^  as  if  he  had 
purchased  the  stock  of  third  persons. 
In  fact,  no  stock  or  bonds  were  purchased,  no  transfers 
were  made,  no  brokers'  notes  passed,  but  the  sales  were 
nominal  of  stock  and  bonds  remaining  in  the  hands  of 
the  agent  and  his  partners,  and  not  set  apart,  nor  appro- 
priated to  the  customer.  In  order  to  effect  these  pur- 
chases, loans  of  money  were  made  by  the  agent  to  the 
customer,  upon  agreement  that  the  stock  and  bonds 
should  remain  as  a  deposit  in  the  hands  of  the  agent ;  to 
secure  the  repayment  of  money  advanced. 
The  stock  and  bonds  were  afterwards  sold  at  a  losS|  under 
the  advice  of  the  agent. 
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also  against  d  upon  the  ground  of  acquiescence,  to 
compel  performance  of  the  agreement.  Held,  upon 
appeal,  that  a  court  of  equity  ought  not  to  compel 
specific  performance  of  the  agreement,  because  false  or 
erroneous  representations  as  to  the  profits  of  the  theatre 
had  been  made  by  H.,  with  a  view  to  fixing  the  terms  of 
the  rent,  and  also  as  to  the  terms  on  which  a  box  had 
been  let,  although  the  Defendants  had  access  to  the 
books  of  account,  from  which  the  real  state  of  the 
profits  might  be  ascertained,  and  had  been  two  years  in 
possession  under  the  agreement,  and  made  alterations 
in  the  theatre  and  the  management  of  it,  by  which,  as  the 
Plaintiff  contended,  his  interest  was  affected^^/farm  v. 
Kemble  -  -  -  -  p.  730 

SURETY.    See  Dbbtor  and  Cbbditor. 

TAIL-QUASI.    See  Vf ILL. 

TITHES. 

Upon  a  UU  £or  tithes,  by  die  lessee  of  a  prebendary, 
against  the  occupier  of  a  farm,  he,  by  way  of  defence, 
•uggested  that  his  farm  was  part  of  the  possession  of  a 
dissohred  monastery;  that  the  farm  was  situate  in  a 
dialrict  which  had  formeriy  been  a  distinct  parish,  and 
was  still  distinct  in  some  respects;  that  all  the  lands 
in  that  district  had  paid  from  ttn^e  immemorial  only  one 
tirentteth,  instead  of  one  tenth  of  the  produce,  and 
that  the  other  twentieth  was  a  portion  of  tithe  belonging 
to  the  farm  as  part  of  the  lands  of  the  dissolved 
moaaslery. 
Held  that,  assuming  the  district  to  haye  been  a  distinct 
parish,  the  presumption,  arising  from  evidence,  tending 
to  prove  one  moiety  to  have  been  a  portion  of  tithes, 
is  rebutted,  the  other  moiety  not  being  accounted  for ; 
and  that  the  common  law  right  of  the  parson  to  tithes 
applied  as  much  to  the  whole  of  two  united  parishes,  as 
to  the  tithes  of  one  of  the  parishes  before  the  supposed 
union* — Wilson  y*  Kensington        -         -        -    p.  475 

TRUST.     SeeIs3VE,  2. 

VENDOR  and  PURCHASER-     See  Equity. 

A.,  B.,  and  C.  being  seised  of  lands  as  co*parceners  by 
indenture,  made  upon  the  marriage  of  A.  in  177I>  her 
riiare  was  conveyed  to  W.  and  P.,  in  trust  for  ^e  hus- 
band and  wife  and  their  issue,  according  to  the  usual 
course  of  settlement.  There  was  issue  of  the  marriage, 
who  lived  to  attain  vested  interests  in  the  lands,  and 


COtiTeyeu  tne  lanus  to  r.,  a  purcnaser  in  lee. 
aideration  money  was  staled  to  be,  snd  waa.  paii 
B.  nnd  tlieir  respective  liusbands,  and  P>,  in  I 
parts.  The  covenantB  by  the  vendors  for  Utk 
enjoyment  were  by  llic  respective  I 
B.|  and  their  wives  and  tlicir  heira  r 
P.  for  liimGelf,  his  heirs,  &c.,  and  the  hdi^ 
his  ilcccased  nife.  There  was  alio  a  eim 
the  fines  levied  by  A.  and  B.,  and  their  hmlMi 
enure  to  F.,  his  heirs  and  assigns. 
After  the  deulh  of  A.  and  P.,  an  ejectment  bcii 
foy  the  issue  claiming  under  tfacBetdetncat«l 
the  heirs  of  P.,  as  surviving  trustee,  upon  i 
to  the  Judge's  direction  at  the  triali  and  a  m 
against  a  judgment  overruling  the  exception 
lowing  points  were  determined:  —  I.  Tbat  I 
don  of  the  deed  of  1791  was  to  convey  the 
of  which  P.  tt-us  seised  in  right  of  hia  wife,  a 
legal  estate  in  fee,  of  which  he  was  seised  u  | 
A.  and  her  issue.  2.  That  the  enjoyoient  of 
the  deed  during  the  life  of  A.,  was  not  an  ad' 
session,  nnd,  3.  That  the  statute  of  lioutatioa 
begin  to  run  against  the  issue  of  A.  undl 

Held,  also,  that  an  objection  to  the  verdict,  as 
the  entire  interest  in  the  lands,  instead  of  one 
being  a  ground  of  exception,  coufd  not  be  ei 
upon  the  writ  of  error ;  and  semble,  that  thi 
might  be  rectified  by  application  to  the  Court 
Faussett  v.  Cnrpcnter  -  .  - 

VESTING.     See  Will. 
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